Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


?'; 


^  7i'  (- 


/-I 

loo 
'6.     -^0 


i^^HI 


^ 


REPORTS 

OF 

CASES 

ARGUED  AND  DETERMINED 

IN 

Cjje  Court  of  litng's  3Bent{). 

WITH   TABLES  OP  THE   NAMES  OF   THE   CASES 

AND   THE    PRINCIPAL   MATTERS. 


BY 

RICHARD  VAUGHAN  BARNEWAIX,  of  Lincoln's  Imn, 

AMD 

CRESSWELL  CRESSWEtL,  op  the  Inner  Temple,  Efifisa. 

BARRI8TEK8  AT   LAW. 


VOL.     V. 

ContMoing  the  Cases  of  Hilary,  Easter,  and  Trinity  Terms,  i 
the  6th  &  7th  Yeart  of  Geo.  IV.  1826. 


LONDON.- 

printed  by  a.  strahan, 


J.  BtrrrERWOBTH  and  son,  LAW^OOKSELLERS,  43.  FLEET-STREET! 
AND  J.  COOKE,  ORMOND-QUAY,  DUBLIN. 

1827. 


JUDGES 

or  IBM 

COURT  OF  KING'S  BENCH, 

During  the  P«dod  of  then  RELETS. 

Sir  Charles  Abbott,  Knt  C  J. 
Sir  John  Baylet,  ^t 
Sir  Geohoe  Sowlet  Holeotd,  Knt 
Sir  Joseph  Littledal^  Ent 

ATTORNEY-GENERAL. 

^r  John  Singleton  CopleTj  Knt 

SOLICITOR-GENERAL. 

Sir  Charles  Wetherall,  Ent. 


TABLE 

OW  THE 

NAMES  OF  THE  CASES 

REPORTED  IN  THIS  VOLUHB. 


Page 
A  BEKKETH Y,  Bodding- 

■*^  tonv.  776 

Allen  V.  Bryan  512 

Alkinson  and  Othent  Exe- 
cutors, Holiday  n  501 

B 

Baker  v.  Baines  24 

Bank  of  England   v.  Daris 

(in  error}  185. 

Barclay,  Curtis  and  Another, 

Assignees  of  G.  Laing  v.  HI 
Bate,     Stokes,     Adinimstra> 

trix  V.  491 

Baxter  and  Another  v.  The 

Earl  of  Portsmouth  170 

Bell  V.  Smith  and  Others  (in 

error)  .   188 


Pags 
Bentall  and  Another,  Tom- 

linson  v.  73S 

Berkley  v.  Hardy  355  . 

Beran,     Perreau,      Execu- 
trix f.  S84 
BUslon,  Overseera  of,  Rex  v.  851 
Birmiiigharo     Canal     Com- 
pany, Finch  V.  8^0 
Blackett  v.  Weir  385 
Blakelock,  Foster  r.  3S8 
Boddiogton  v.  Abenieiby        776 
Bdlana    and    Others,    As- 
signees^ Doi^an  n.  68S 

,  FrditD.  611 

Bolte,  Rex  v.  S84 

Bond  and  Others,  Doe  dcm. 

Earl  of  Darlington  v.  f*55 

Bottoml^  0.  BoTiII  tlO 

Bowen    and    Another,    Ed- 
wards V.  306 
Bocres,  Metcalf  v.  356 
Brighton 


VIU 


TABLE  OF  CASES  REPORTED. 


Page 
Brighton  Gas  Light  and  Coke 

Company,  Rex  v.  466 

Broderip,  Elsq.,  Rex  v.  2S9 

Brookhouse  o.The  Sheriff  of 

Derbyshire  244 

Brown  and  Others,  Dean  v.   336 

I     ■ ',  Doe  deni.  Tumbull 

and  Others  v.  S84 

— ,  Jones  V.  208 

9  Tenant  v.  208 

Bryan  v.  Wagstaff  (in  error)  314 

,  Alien  i;.  512 

BuUen  v.  Denning  842 

Bunning,  Chadwick  t;.  532 

Burgess,  Hall  v.  332 

Burgoy ne,  Free,  D.  D.  v.  400.  765 
Burnett  and  Others,  Execu- 
tors V.  Lynch  589 
Burt,  in  the  Matter  of  668 
Burten^aw    and    Anpther, 

Clayton  and  Others  v.  41 

Burton,  Logan  v.    '  513 

Byerley  v.  Windus  and  Others     1 


Caason,  Shiptoa  v.  378 

Chadwick,  Bun ning  v.  532 

Chambers  v.  Williams  36 

Qiannon  v.  Patch  897 

Clayton  and  Others  v.  Bur- 

tenshaw  and  Another  41 

— ^ —  V.  Gosling  860 

Coke*  Rex.v.  797 

Collins  V.  Ligbtfoot  581 

Cooke,  R»' V.  538 

Court,  The  Earl  of  Scfton «?.    917 
Cox,Griiya  •     458 

Creber,  Right  on  the  several 
Demises  of  Shortridge  and 
Others  v;.  866 

Curtis  and  Another,  Assig- 
nees r.  Barclay  141 
Curwen,  Jackson  r.  31 


D 

Page 

David  V.  EUice  and  Others  196 
Davis    (in  error).    Bank  of 

England  v.  1 85 

— ,  Grazebrook  v.'  534 

Dean  v.  Brown  and  Others,  336 
Denn  dem.  Nowell  v.  Roake 

and  Others  720 
Denning,  Bullen  t;.  842 
Derbyshire,  Sheriff  of.  Brook- 
house  V.  244 
Dickins  v.  Jarvis  and  Smith  528 
Dixon,  Sissons  v.  758 
Doe  dem.  Earl  of  Darlington 
V.  Bond  855 

dem.    Tumbull    and 

Others  v.  Brown  384 

dem.  Evans  v.  Evans  584 

dem.  Grubb  v.  Grubb  457 

— —  dem.  Gamons  v.  Knight  67 1 

dem.    Auchmuty    and 

Others  i;.  Mulcaster  771 

dem.  Winter  and  Others 

V.  Perrat            »  48 

dem.  Lloyd  v.  Powell 

and  Others,  Assignees  308 

■                             V.  Roe  764 


dem.  Wood   and   An-» 


other  V.  Teage  and  Others  335 
—  dem.  Biitwhistle  w.  Var- 
dill  438 

dem.     Rawlings    and 


Others     v.    Walker    and 
Others  1 1 1 

',  Runcorn  v.  696 


Donlan  and  Marshal^  Mur- 
phy V.  178 

Dougan  v.  BoUand  and 
Others,  Assignees  623 

DowneS)  Rex  v.  182 

Dowson,  Merceron.v.  479 

E 

Edwards  v.  Bowen  and  An- 
other 206 

^    Edwanls 


TABLE  OF  CASES  REPORTED. 


£dwanls  v.  Lucas  and  An- 
other 
£llice  aa<]  Others,  David  r. 
Ellis,  Rex  V. 
£lmore  v.  Kingscote 
liUsex,  Justices  of,  Rex  p. 
Evans  V.  Roberts 
,  Doe  dem.  Evans  v. 


Page 


Page 


iogfaam 


406 


Feamley  and  Others  v.  Mor^ 

ley 
FenoeQ  c  Rldler 
Finch  V.   The   Bii 
Canal  Company 
Fletcher,  Grant  i^  *S6 

Flower,  Rex  v.  7S6 

Fogwell,  The  Duke  of  So- 
merset V,  875 
Foster  v.  Blakelock,  Execu- 
tor 328 
Foffke.RexD.  8H 
Free,  D.  D.  v.  Bui^oyne  *00.  76S 

p.  Mason  ~76S 

Frost  V.  Bolland  and  Others, 

Assignees, 
Fuller  and  Others,  Hall  and 
Another  V. 


Goodtitle,  on  the  Demise  of 
S39  [      Dodwell,  r.  GIbbs  709 

196    Gosling,  Clayton  P.  360 

395   Govett,  Sborland  v.  485 

589  I  Granger,  p.  George  149 

431  Grant  and  Others  V.  Fletcher 
829       and  Another  4S6 

584  Grazebrook  and  Another  p. 

Davis  53i 

Gray  v.  Cox  458 

Gregory  v.  Hurrill  -  341 

Griffith,  Wynne  v.  5S5 

Griffiths,    Saunderson     and 

Others  p.  909 

Grubb,  Doe  dem.  Gmbb  p.'  457 
Gudridgeand  Others,  Rex  v.  459 


611 


750 


Gale  P.  Lawrie  and  Others 

Geary  v.  Physic  ,234 

GeDt  P.  Tompkins  746 

Gefirge,  Granger  p.  1 49 

George,  Wilson  r.  465 

Gibb«,  Goodtitle  p.  709 
Gibson  and  Another,  Jones  p.  768 

Giliard  v.  Wise  and  Others  134 

Gladnin,  Whittington  p.  160 

Glasscock,  Halden  p.  390 

Glover  v.  Watmore  769' 


Haggerstoo,   Bart.  .tf.  Hn- 

bury  and  Another  101 

Halden  v.  Glasscock  390 

Hall  V.  Burgess  38S 

and  Another  p.  Fuller 

and  Others  750 

,  Whitcher  p.  269 

Hanbury  and  Another,  Ha^ 

gerston  P.  101 

Hardy,  Berkley  v.  355 

Harthom^  Rex  p.  410 

Helsby  and  Others  V.  Mesrs 

and  Others  504 

Herbert  p.  Taylor  768 

llewlins  v.  Shippam  SSI 

Him^ns  v.  Woolcott  760 

Hwson,  Le  Hunte  p.  90S 

HoUiday,  an  Infant,  P>  Atkin- 
son and  Others,  Executors  501 
Home  p.  Mardi     .  3SS 

Howell  p.  Youn^  tienb  one, 

&c.  S59 

Hughes,  Bex  p.  886 

0.  Walden  770 

>'  Hunte  Le  xf.  Hobson  908 

HorriU, 


TABLE  OF  CASES  REPORTEIX 


Hurrill,  G 
Hurst  and  O 


Page 
ry  i;.  341 

ersv.Jenniogs  650 


Jaclcson  V*  Curwen     ' 
Jarvis  an<)  Smith,  Dickins  v. 
Jennings,  Hurst  and  Others  v. 

Woolley      and 


^^ 


81 
528 
650 

165 
208 
768 
647 
108 


Others,  Assignees  v. 
Jones  V.  Brown  apd  Others 
V.  Gibson  and  Another 
V.  Powell 
i;.  Williams    ' 


K 


Keegan  v.  Smith  S75 

Kingscpte,  Elmore  v.  58S 

Knight,  Doe  dem.Q^moi^s  v.  671 


Lacy,  clerk,  Rex  p. 
Laugher  v.  Pointer 
Lfiurie  and  Others,  Gale  v. 
Le  Hunte  v.  Hobson 
l4ewis,  Prince  and  Another  v. 
Lightfool,  Collins  v. 
LUantillio  Grossenny,  Inha- 
bitants of,  Rex  V. 
Jjo^Bik  V.  Burton 
Lucas  and  Another,  Edwards 

Lynch,  6^mett  and  Others, 
JjLecutors,  V. 


702 

547 
156 
90S 

se% 

581 

461 
513 

SS9 

589 


Page 
M*Kay,  Rex  v.  640 

Mears  and  Others,   Helsby 

^d  Others  v.  504 

Merceron  v.  Dowson  479 

Metcalf  V.  Bowes  258 

Middlesex,  Sheriff  of.  Rex  v.  389 
Morley,  Feamley  and  Others 

V.  25 

Mulcaster  and  Others,  Doe 
dem.  of  Auchmuty  and 
Others  771 

Murphy  v.  Donlan  and  Mar- 
shall -  178 


N 


North  Petherton,  Inhabitants 
of.  Rex  V.  508 


O 
Onwhyn,  Stockdale  v.  .  173 


M 


Marsh  V.  Home 
Mftson,  Free  v* 


322 
763 


Pain,  ex  parte  251 

Patch,  Cbannon  v.  897 

Pearce  v.  Whale  38 

,  Phillips  V.  433 

Perratt,   Doe  dem.  Winter 

and  Others  v.  48 

Perreau,  Executrix  v.  Bevan  284 
Petherton,  North,  Rex  v.  508 
Phillips  tr.  Pearce  43^ 

Physic,  Geary  r.  23+ 

Pointer,  Laugher  v.  54T 

Portsmouth,  Earl  o^  Qaxter 

and  Another  v.  170 

Powell  and  Others,   Assig- 
nees, Doe  den^.  Lloyd  v.      308 
Powell,  Jones  v*  647 

Prince  and  Another  v.  Lewis  363 


i^ 


TABLE  OF  CASES  BEPORTED. 


Page 

Bex  v.  Bilston,  Oveneen  o^ 

651 

cBolu 

S9t 

!>.  Brighton  Gas  JJgU 

and  Coke  Company 

«6 

0;  Broderip,  Em. 

239 

t..Coke 

797 

0.  Cooke 

538 

i>.DowIl^ 

IBS 

c.  Ellis 

395 

R  Essex  Justices 

«31 

V,  Flower 

736 

V.  Fowke 

Sit 

17.  Gudridg^ 

459 

-~~  V.  Havthorae 

410 

..Hughes 

886 

V.  Lacy,  clerk 

702 

V.  Llantillio  Grosseany, 

Inhabitants  of 

46! 

V.  M'Kay 

640 

..Middlesex,  The  She- 

riff of 

389 

V.  North  Petherton,  In- 

habitanu  of 

50! 

..  Su  Peter  the  Great, 

■Worcester,  Inhabitants  of 

473 

..  Somersetshire,   Jus- 

tices of 

816 

V.  Stevens 

246 

— — ■  c.  Surrey,  Justices  of 

241 

c.  Treroeame          25+ 

761 

V.  Warwick,  Justices  of  4S0 

V.  Wheelock,   Inhabit- 

ants of 

511 

Ridler,  Fennell  .. 

406 

Right  on  the  several  Demises 

of  Shortridge  and  Others 

r.  Creber 

866 

Ripley  and  Another  v.  Scaife  167 

Roake  (in  error),  Denn  on 

ihcDemiaiofNoweUB. 

720 

RoberLs  Evans  ». 

829 

]{oe,Doe!>. 

764 

lUncom  -.'.  Doe 

696 

Bole  of  Court 

795 

Page 

Saint  Peter  the  Great,  Wor- 
tata,  iBbabitants  o^  Rex 

4?3 
Sanders  and  Another,  Studdy 

V.  628 

Saundenon    and   Others    v. 

Griffiths  909 

Scaife,  Ripley  v.  167 

Sefton,  Earl  of,  v.  Cwrt  917 

Sheriff  of  MiddleseK,  {lex  d.  #89 
Sliippani]  Hewlins  v.  981 

Shipconand  AnoLhertf.Casaon  878 
Shorland  v.  Govett  485 

Sim>ii(>°B  ^'  Swift  85? 

Sissons  V.  Dixon  and  Other*   758 
Smith  and  OUiers  (io  error)i 

Bell  V.  )88 

*^ —  Keegan  v.  875 

Somerset,  The  Duke  e^  n. 

Fogwell  875 

Somersetshire,    Justices    of, 

Rex  V.  816 

Stevens,  Rexsu.  2*6 

Stockdale  p.  Onwhyn  173 

Stokes,Administratrixp.BBte  491 
Studdy  c.  Sanders  and  An- 
other 62S 
Surrey,  Justices  of,  Rex  v.       241 
Swifl,  Simmons  v,  857 


Taylor  v.  Taylor  392 

Herbert  v.  766 

Teaf{e  and  Others,  Doe  dem. 

Wood  and  Another  ti.  385 
Tenant  v.  Brown  and  Others  208 
Tomkins,  Gent.  v.  746 
Tomlinson  v.  Bentall  and  An- 
other 738 
Towsey  v.  White  125 
Tremeam^  Rex  v.          254>  761 


1& 


T'ABtE  OF  CASES  REPORTED. 

Page 


Vardill,  Doe  dem.  Birtwhisde 
V.  488 


Waoe  and  Others^  Watson  v»  153 

Wagstaflg  Biyan  v.  SU 

WaJden,  Hughes  v.  770 
Walker,  Doe  dem.  Rawlings 

V.  Ill 
Warmoll    and    Another    v. 

Younff  66q 

Warwi<£|  Justices  ol^  Rex  v.  430 

Watmore^  GHover  v.  769 

Watson  V.  Wace  and  Others  l^S 

Weur»  Blackett  o.  385 

Whalen  Peah»  v^  38 


Page 
Wheelock,    Inhabitants    o^ 

Rext;.  511 

WhitcharuHall  269 

White,  Towsfy  v.     -  125 

Wbiti^Dgton  V.  Gladwiii  180 

Williams  v.  Jones  108 

— Qiambers  uu  36 

WUson  w.  George  455 
Windos  and  Otha^  Byerley  t'.     1 

Wise  and  Others,  Gil^utl  v.  1 34 

Woolibott,  Higgins  v.''  760 
WooUey  and  Others,  Assig- 
nees t?.  Jennings  and  An- 


other 
Wynne  v.  Griffith 


Yonng,  Howell  v. 
■■■  ■      ,  WarmoU  v. 


1^5 
923 


259 
660 


•         • 


.    4  I 


r  • « 


c    .   • 


•       .  1    .    .      '  ■    f       K.       t 


i      »         '      <- 


:  ,     ./■» .      -.i    « 


J  ..       i  J  I      • 


*      • 


'  »t 


•-    *        . 


CASES 

ARGUED  AND  DETERMINED 

Giiirt  of  KING'S  BENCH,   . 

la 

Hilary  Term, 

In  the  Sixth  and  Seventh  Years  of  the  Rogn  cf 
George  IV. .  ,  .  •  > 


BiHfii^T  against  Windus  and  Others,  Principal 
imd  AncieDts  of  Staple  Inn.  * 


PROHIBITION.     The  declaration,  after  redtmg  ] 

that  the  parish  of  St.  Andrew,  HoUtom,  was  from  eunot  eMiuuit 

^    lUt  ,         ,  ^        B  cLdm  to  )*«• 

time   inDDBinorial  an   ancient  parish,   and   that^^tfa-  mibebod^of 

in  it  there  was   an   ancient  parish   church  'dtaiulE  all  without  proof ' 

diat  time   sustained,  supported,  and  repaired  by  and  Siie^^d!     * 


vice  was  always  there  performed  by  the  rector  of  the 

parish,  who  tecevvtsA  all  dues,  oblations,  and  tithes  from  quired  id  tha 

pnmwipn  of 

1  of  the  parish,  and  none  others;  thaf  nuhiMu.thii 
court  will  gnut 
A  prohibilioD : 
•  Tl>b  and  the  seienU  bUftwlDg  CUM  WCTC  <l«eided  U  tbe  Ai£agt   Scmblc,  that 

the;  onuot 
eatablisb  nidi  ■ 

B  the  '^■"r^"'^ 


CASES  IN  HILARY  TERM 

1826.        the  population  of  the  parish  had  during  all  the  time 
^  aforesaid,  been  much  larger  than  could  be  accommodated 

agttina        with  seats  in  the  church,  and  that  neither  the  defendants 
nor  the  principal  or  ancients  of  Staph  Inn  had^from  time 
immemorial  possessed,  had,  or  enjoyed  any  pews  or  seats 
within  the  said  church,  nor  had  any  or  either  of  them  any 
right  to  possess,  have,  or  enjoy  any  pews  or  seats  in  the 
church,  &c.  proceeded  as  follows ;  yet  the  said  defendants 
intending,  &c.,  on  the  7th  December  1821,  caused  to  be 
exhibited  in  the  consistorial  court  of  London,  a  certain 
libel  on  articles,  objecting,  articling,  and  libelling  against 
plaintiff  and  A.  B.,  since  deceased,  as  churchwardens  of 
the  parish  aforesaid  in  manner  following:  First,  that 
Staple  lun  is  extra-parochial,  and  surrounded  on  all 
sides  by  the  parish  of  Sti  Andrew,  Holbom,  and  in- 
habited by  a  society  known  by  the  name  of  the  society 
of  Staple  Inn,  heretofore  lawfully  constituted  as  one  of 
the  inns  of  court  of  Chancery,  and  that  the  society  have 
not  had  or  enjoyed  any  sittings  in  any  church  or  chapel* 
whatsoever,  saving  the  church  of  St.  Andrew,  HoJhom. 
Second,  that  from  time  immemorial  certain  pews  and 
seats    hereinafter    more   particularly   mentioned,    (and 
which  said  pews  and  seats  so  claimed  by  the  said  de- 
fendants, are  in  the  body  of  the  said  parish  church  of 
St.  Andreux),  Holbom,)  have  been  appurtenant  to  the 
said  inn,   and    have    been    exclusively  possessed  by, 
used,  had,  and  enjoyed  by  the  principal  and  ancients^, 
or  grand  fellows   of  the  society  of  Staple  Inn  afore- 
said, with  the  privity,  knawledge,  and  consent  of  the 
rector,   churchwardens,   and  parishioners  of  the   said 
parish  of  St.  Andrew,  Holbom  i,  and  in  or  about  the  year 
1688  they,  the  said  principal  and  ancients,  or  grand 
fellows  of  the  said  society  for  the  time  being,  r^-erected 

and 
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and  rebuilt,  or  caused  to  be  re-erected  or  rebuilt,  with  - 
the  like  privity,  knowledge,  and  consent,  the  said  seats. 
or  pews  in  the  said  parish  church  of  St.  Andrew,  Hot- 
bom,  beinf{  seven  in  number,  at  their  own  cost  and  ex>- 
pence ;  and  from  that  time  have  repaired  and  beautified 
the  same  from.  Uoie  to  time,  whenever  occasion  required, 
at  the  sole  expence  of  the  funds  of  the  said  society; 
Tbat  the  principal  and  ancients,  or  grand  fellows  of  the 
said  society,  for  several  centuries  last  past,  have  been  in-, 
the  constant  habit  of  attending  divine  service  in  the  said 
paiisl^Burch,  and  of  occupying  and  sitting  in  the  said 
seven  seats  or  pews  marked  or  numbered  9,  10,  11,  12, 
13,  1-^  and  15,  and  during  the  whole  of  the  said  period 
of  time  the  doors  of  the  said  seats  or  pews  were  kept 
constantly  locked,  and  the  keys  thereof  remained  in  tlie 
possession  of  the  butler,  or  some  other  person  in  office 
in  or  belonging  to  the  smd  inn :  That  on  the  said  prtn- 
dpal  and  an<nents,  or  grand  fellows  leaving  the  said 
pews,  the  said  buUer  constantly  locked  the  doors  of  the 
s«d  pews,  brining  the  keys  away  with  him,  and  that 
down  tio-the  17th  day  of  May  181S,  the  said  principal 
and.  ancienlSr  or  grand  fellows,  or  some  or  one  of  them, 
constantly  sat  id,  and  used,  occupied,  and  enjoyed  the 
said  seats  or  pews  marked  numbers  9,  10,  11,  12,  13, 
14^  15,  whhout  the  least  hinderance  or  molestation. 
whatsoever  from  the  rector,  churchwardens,  or  parish- 
ioners of  the  8^  parish  of  St.  Andrew,  Holdom  t  and. 
that  down  to. such  time  the  parishioners  of  the  said  pa- 
rish did  not  incur  any  expence  whatsoever  (^  building,, 
re-building,  repuring,  or  beautifying  the  said  seats  or 
That  the  said  socie^  have  occasionally,  volun- 
,  contribtited  suns  of  money  towards  repairing. 
B  2  and 
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1896.        and  beautifying  the  said  parish  church  of  SL  Andrew^ 
Holbomf  and  the  steeple  belonging  thereto,  and  also 


agama       paid  the  sexton  and  others  of  the  said  parish  from  time 
Wurovik  ^       , 

to  time  for  their  respective  care  and  trouble  in  and 

about  the  siud  seats  and  pews  marked  and  numbered  as 
aforesaid)  and  which  said  charges  and  expences  were 
duly  entered  in  the  books  and  accounts  of  the  said 
society!  at  or  about  the  respective  times  the  same  ap- 
pear to  bear  date,  in  the  words  and  figures  following, 
to  wit,  &c.  And  the  said  libel  and  articles  then  further 
proceeded  to  object  against  the  said  plaintiff  and  A,  B., 
deceased,  that  in  1818  the  rector,  churchwardens,  and 
parishioners  of  St.  Andrew^'  Holiam,  or  some  of  them, 
removed  the  seats,  that  immediately  the  principal  and 
ancients  complained  by  letter,  &c.,  but  were  not  restored ; 
and  concluded  by  praying  that  the  present  plaintiff 
and  A.  B.y  deceased,  might  be  admonished  to  permit 
the  said  principal  and  ancients  to  have  free  access  to 
their  seats  or  sitting  places  in  the  aforesaid  seven  seats 
or  pews,  and  that  the  said  Byerley  and  A.  jB.,  and  their 
successors  for  the  future,  should  refrain  from  disturbing 
the  said  principal  and  ancients  in  their  quiet  and  peace- 
able sitting  therein,  and  that  they  might  be  condemned 
in  the  costs  of  that  suit,  and  that  otherwise  right  and 
justice  might  be  done  and  administered  in  the  premises. 
The  declaration  then  stated  that  the  defendants  below 
objected  to  the  libel,  but  Sir  C  Robinson^  vicar  general 
and  official  principal  of  the  said  consistorial  court  admitted 
it  And  aftel*  the  siEud  court  had  so  admitted  the  said  libel, 
the  present  defendants  tendered  to  the  said  court  certain 
witnesses  to  be  sworn  and  examined  on  and  concerning 
their  said  libel,  and  exhibit,  and  afterwards,  to  wit,  on, 

I  &c.. 
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ftc,  atf  &C.,  the  said  present  plaintiff  was  required  by 
the  said  spiritaal  court,  at  the  instance  of  the  present 
defendants}  to  ff.ve  his  perfect  answer  to  the  several 
pontions  CH-  Bitictes  of  the  said  libel  so  ^ren  in  and 
admitted  as  aforesaid.  "WhereupoD  the  said  presMit 
plaindff  afterwards,  to  wit,  on,  &C.,  carried  into  the 
said  spiritual  court  his  personal  answer  to  the  several 
petitiooB  and  articles  of  the  said  libel,  and  was  then  and 
there  duly  sworn  to  the  same.  The  personal  answer  was 
then  set  oat,  of  which  the  material  part  was  as  follows: 
**  That  the  said  N.  Byerhy  doth  not  know  or  beliere 
that  from  time  imineroorial  the  pews  and  seats  articulate 
were  exdosivdy  possessed,  used,  bad,  and  enjoyed  by  the 
printout  and  ancient^  or  grand  fellows  of  the  society  of 
StecpU  httt  aforesaid,  but  he  admits  that  for  a  gfeat 
nomber  of  years  last  past,  tbey  have  so  possessed  and  en- 
joyed them,  imd  some  of  the  said  pews  and  seats  mi^ 
hare  been  for  a  great  number  of  years  used  occasicmall  j 
by  the  principal  and  ancients,  or  grand  fellows  of  the 
oaid  sodety,  but  others  of  them  have,  as  he  believes^ 
been  let  by  Ae  said  society,  to  persons  not  belonging  to 
the  sanx^  for  money  ;  but,  whether  or  no  the  sud  pews 
and  seats,  or  any  of  them,  were  possessed,  or  nsed,  had, 
ac  enjoyed  by  the  said  society,  with  the  privi^,'  know* 
ledgi^  and  consent  of  the  rector,  churchwardens*  and 
paiidiionen  of  the  orticuUte  parish  of  St.  jIhAw^ 
Sb&omj  be  knows  not,  and  has  no  sufficient  means  of 
forming  a  belief  or  disbelief  tbereou.  And  bis  re- 
spondent doth  not  bdieve  that  the  said  pews  and  seats* 
or  any  of  Uiem  wve  appurtenant  to  the  said  init,  tha 
said  inn  claiming  to  be  extra-parochial^  and  not  havfng 
paid  any  rates  for  the  reparation  of  the  parish  chuTdi." 
B  S  NotwitK- 
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1826.  -Notwithstanding  which  said  personal  answers,  and  the 
— "^  illegality  of  the  said  former  proceedings,  and  of  the 
against  matters  contained  in  the  said  libel,  and  although  plaintiff 
afterwards,  to  wit,  on,  &c.,  delivered  to  the  said  defend- 
ants the  writ  of  prohibition  of  our  lord  the  King  to  the 
contrary  thereof,  yet  the  defendants  have  not  ceased 
further  to  prosecute  the  said  plea  in  the  said  spiritual 
court 

Plea  as  to  prosecuting  contrary  to  the  royal  pro- 
hibition, general  issue.  But,  in  order  to  have  a  con- 
sultation in  this  behalf,  defendants  say  that  they  have 
a  possessory  right  to  the  use  and  enjoyment  of  the 
said  pews  and  seats  in  the  said  libel  and  declaration 
mentioned,  grounded  upon  a  usage  of  divers,  to  wit, 
100  years,  and  that  according  to  the  usage  of  the 
said  court  christian,  such  possessory  right  is  a  sufficient 
foundation  for  the  said  court  christian  proceeding  to 
decree  and  give  sentence  that  the  saidplaintifF  should  be 
admonished  to  permit  the  said  principal  and  ancients 
and  grand  fellows  of  the  said  society  of  Staple  Inn  afore- 
said to  have  free  access  to  their  seats  or  sitting  places  in 
the  said  seven  seats  or  pews  in  the  said  libel  and  in  the 
said  declaration  mentioned;  and  that  the  said  plaintiff  and 
his  successors  should  for  the  future  refrain  from  dis- 
turbing the  said  principal  and  ancients  or  grand  fellows 
of  the  society  of  Staple  Inn  aforesaid  in  their  quiet  and 
peaceable  sitting  therein;  and  that  according  to  th^ 
usage  and  course  of  proceeding  in  the  said  court  chris- 
tian for  the  purpose  of  the  said  court  christian  so  de- 
creeing or  giving  sentence  upon  such  libel  so  exliibited 
in  the  said  court  christian  in  the  said  declaration  men- 
tioned,  it  is  not  necessary  that  the  said  defendants 
should  allege  or  prove  that  from  time  immemorial  the 

said 
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said  pevs  and  seats  in  the  said  libel  and  in  the  said  de- 
daration  mentioned,  were  appurtenant  to  the  Sfud  ion  of 
dmncery,  and  were  exclusively  possessed,  used,  had,  and 
enjoyed  by  the  saM  principal  and  oncieuts,  or  grand 
fellows  of  the  society  of  Staple  Inn  aforesaid,  by  and 
with  the  privily,  knowledge,  and  consent  of  the  then 
rector,  cburchwardens,  and  parishioners  of  the  said 
parish  of  St.  Andrew,  HoWom  ,•  and  that  accordtng 
lb  the  said  usage  and  course  of  proceeding  of  the 
said  court  christian,  the  denial  in  the  said  personal 
answer  of  the  irnmemorial  exclusive  possession,  use. 
Hid  enjoyment  of  the  said  pews  and  seats  by  the  said 
principal  and  ancients,  or  grand  fellows  of  the  society 
of  Staple  Inn  aforesaid  does  not  put  in  issue  the  ex- 
istence of  such  immemorial  exclusive  possession  of  the 
said  pews  and  seats  as  aforesaid,  and  does  not  form 
or  otHistitnte  an  issue  whereon  the  stud  court  would  pro- 
ceed to  give  sentence  or  judgment  on  such  immemorial 
exdugtve  possession  as  aforesaid,  and  so  tlie  said  de- 
fcaidBats  in  tact  say  diat  no  denial  in  the  said  persomil 
aoswer  in  the  sud  dedaration  mentioned,  or  in  any  plea 
in  the  said  cootrt'cbristiaii  hath  hitherto  been  made  of 
such  immemorial  exclusive  possession  as  aforesaid,  so  as 
to  put  ifae  same  in  issue,  and  that  no  issue  on  such  im- 
memorial possession  as  aforesaid  hath  been  or  is  yet 
joined  by  the  said  personal  answer,  or  in  any  plea  in 
the  said  court  christian ;  and  this  they,  tlie  said  defend- 
ants, are-ready  to  verify :  wherefore  they  pray  judgment, 
and  his  majes^s  writ  of  consultatioQ  to  be  granted 
to  them  in  this  behalf  &c.  Demurrer  and  joinder. 
Hie  case  was  argued  at  the  sittings  after  Michaelmas 
iJ/^m  by 
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1826*  Merewetker  in  support  of  the  demurrer.     Two  points 

—  will  be  made  in  support  of  the  plea  in  this  case;  first, 

ogpiMt  that  a  possessory  right  is  sufficient  to  entitle  the  present 
defendants  to  a  decision  of  the  ecclesiastical  court  in 
their  favor;  second,  that  there  is  no  issue  joined  there 
upon  the  prescription,  and  that  consequently  a  pro- 
hibition ought  not  to  be  granted.  It  must  be  remem- 
bered that  this  suit  is  between  persons  who  are  not 
parishioners,  and  the  churchwardens  oi  SL  Andreafs;^^ 
now,  as  against  the  latter,  a  possessory  title  is  not  suffi- 
cient, Pettman  t.  Briefer  (a).  If  that  be  so,  then 
possession  can  give  no  right,  unless  it  be  of  so  long 
continuance  as  to  raise  the  presumption  of  a  faculty. 
Stocks  V.  Booth  (b).  But  in  this  case  no  faculty  is 
alleged,  the  defendants  rely  on  a  prescriptive  right  to 
the  pews  as  appurtenant  to  Staple  Itm*  They  say  that 
Staple  Inn  has  existed  firom  time  immemorial,  and  that 
they  have  for  all  that  time  had  the  seats  in  question  as 
appurtenant.  Now  a  seat  appurtenant  to  a  house  can 
only  be  claimed  in  a  court  of  common  law,  Hutton*s 
case(c),  Eaton  v.  Ayliffe{d).  A  prescription  for  100 
years,  acqDrdiipig  to  the  pl^  suffices  in  the  ecc^ia&tical 
court,  but  that  is  contrary  to  the  conunon  law,  and 
must  therefore  yield  to  it,  SBLComm.  112.  Beside^ 
the  seats  claimed  in  this  case  are  in  the  body  of  the 
church,  not  in  the  aisle,  and  for  such  seats  a  man  can- 
not prescribe,  Pym  v.  Gorwyn  [e).  Nor  can  a  seat  be 
granted  to  a  man  and  his  heirs,  for  then  he  would  have 
it  though  he  should  cease  to  reside  in  the  parish, 

(a)  lPAtfj3I6.  (6)   1  r.  12.  428. 

(c)  Latch,  116.     Niijf.  76.  (d)  HetUy,  94. 

(e)  Moore,  878. 

Brabin 
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Brabin  v.  Trediman  (a).  The  present  claimante  are  not 
resiants  vithin  the  parish.  This  distibction  between 
pBmhioners  and  non-parishioners  is  recognized  in 
Cliford  V.  Wicts  {b),  and  Mainwaring  v.  GiUs  (c).  The 
body  of  the  church  is  repaired  by  the  porisluonersi  it 
is  therefore  against  reason,  as  well  as  law,  that  strangers 
should  come  in  to  their  exclusion.  The  second  questioo 
is,  "W^ieXhiei  there  is  a  sufficient  denial  of  tlie  prescription? 
If  the  pews  cannot  be  claimed  except  by  prescriptioD^ 
and  the  parties  claimii^  are  not  in  a  situation  to  pr^ 
(cribe  l^ally,  this  question  does  not  arise.  This  court 
mtut  inquire  whether  the  ecclesiastical  court  is  pro- 
ceeding regularly ;  if  the  proceedings  there  are  in  any 
way  contrary  to  the  common  law,  a  prohibition  must 
go.  Mow  they  are  proceeding  below  upon  a  claim  by 
preacription,  if  that  cannot  be  good,  the  ecclesiastical 
court  must  be  wrong.  .  It  may  be  admitted  that  when 
in  a  suit  for  tithes  a  modus  is  set,  up  aprol^ibitipn  will 
pot  immediately  be  granted,  for  non-constat  that  the 
saodus  will  be  denied.  But  there  the  ecdesiastical 
court  have  properly  jurisdiction  over  the  subject  matter 
of  the  sait,  and  the  modus  comes  in  collaterally. 
HvttotCs  case(d)  and  Eaton,  v.  Ayliffi  (e)  shew  this  dis- 
ttBCttOD  between  a  claim  of  tithes  and  pews.  In  Darinf 
■w.  Cetaii_{/)f  Asihwst  and  Btdler,  Justices,  seem  to 
think  that  even  in  a  suit  for  tithes  the  setting  up  a 
modoa  puts  an  end  to  the  jurisdiction  <i  the  eccle* 
siaslical  court.     It  is  fiot,  however,  necessary  in  this 


(a)  S  RdL  Rfp.  34.     Paph.  110.  S.  C.  (&)  IB.^A.  498. 
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fB9i6»  case  to  contend  for  that  point.  The  ecclesiastical  couit 
may  have  jurisdiction  to  decide  between  parishioners, 

^f^  but  not  in  this  case.  In  Jacob  v.  Daliam  (a)  the  de- 
fendant was  a  mere  wrong-doer,  against  him  therefbre  a 
possessory  right  was  sufficient.  Besides,  on  those  plead- 
ings ite  plaintiff  by  demurring,  admitted  the  traverse  of 
the  prescription,  and  the  prescription  itself  as  alleged 
was  merely  that  which  is  so  in  the  ecclesiastical  court, 
viz.  for  a  period  of  forty  years;  that  court  therefore 
might  take  cognizance  of  it.  In  the  present  case  the 
defendants  cannot  get  rid  of  this  difficulty,  ^hey  claim 
by  prescription,  and  upon  that  the  ecclesiastical  court 
have  no  jurisdiction  to  proceed.  There  is  no  claim  but 
by  prescription,  that  therefore  is  the  only  thing  for  dis- 
cussion. Now  in  French  v.  Trask  {b)  it  was  held  that 
where  there  is  nothing  to  try  in  the  spiritual  court  but 
a  prescription,  a  prohibition  must  be  granted,  although 
there  has  not  been  any  formal  denial.  If  the  eccle- 
siastical court  proceed  on  the  possessory  title,  that  is  a 
ground  varying  from  the  claim  in  the  libel,  and  is  not  a 
good  ground  of  proceeding,  because  it  cannot  avail 
except  as  against  parishioners. 

Taunton  contra.  There  are  two  material  questions 
in  this  case;  first,  whether  the  proceedings  in  the -court 
below  are  ripe  for  a  prohibition,  i.  e.  whether  iipon  the 
face  of  this  record  any  ground  for  a  prohibition  is 
diewn;  second,  whether  the  ecclesiastical  court  have 
jurisdiction  over  the  subject  matter  of  the  libel.     If  the 


v<q)  2  Ld.  Raym,  755.     2  Scdk,  551.  (b)  10  JSatt,  548. 

question 


in  THE  6th  &  7TH   YlAKS  OF  OGOBOE  IV. 

question  had  arisen  in  a  special  action  npon  the  case  fer 
a  disturbance,  which  could  only  be  founded  on  a  pre- 
scriptive title,  and  that  had  been  set  out  in  the  de- 
claration, and  the  claim  stated  to  be  in  respect  of  s 
honse^  situate  out  of  the  parish,  then,  on  motion  in  arrest 
of  judgment,  the  argument  against  the  pIuntiff*B  right  to 
recover  might  have  prevailed.  But  that  is  very  dMerent 
from  thepresent  case.  The  declatation  sets  out  the  libel, 
and  it  must  be  admitted  that  the  libel  (incidentally  and 
unnecessarily,  and  not  as  the  foundation  of  the'claim,) 
alleges,  that  Irora  time  immemorial  the  society  of  Sttgtle 
Itm  have  held  llie  pews  in  dispate.  But  the  prayer  of 
the  libel  is  the  important  part,*  now,  the  pliunti£&  below 
do  not  pray  that  the  spiritual  court  will  proceed  on  Uie 
prescription,  or  establish  a  supposed  prescriptive  title, 
but  that  the  defendants  below  may  be  admonished  to 
permit  them  to  have  free  access  to  their  pews,  and  'that 
the  defendants  and  their  <oocessors  may  be  restr^ned 
from  disturbing  them  in  tlieir  quiet  and'pceceable  sitting 
therein.  The  defendants  below  were  churchwardens, 
the  officers  and  servants  of  the  ordinary,  and  the  libel 
merely  prays  an  admonition  to  them  as  such  to  abstain 
from  the  tortious  acts  complained  of.  Then  the  per- 
sonal answer  does  not  contain  any  direct  deoisl  of 
any  diing  in  the  libd,  and  admits  that  the  soci«^  of 
St^iU  Inn  have  for  many  years  had  exclusive  possession 
of  the  pews.  Until  some  distinct  issue  is  joined,  upon  a 
matter  not  triable  in  the  spiritual  court,  this  court  wiU 
not  interfere  by  prohibition.  It  is  a  question  of  feet 
whether  the^tersonal  answer  to  the  libd  is  so  &r  in  the 
natare  of  a  plea  as  to  constitute  an  issue.  The  de- 
.ieodants  have  here  pleaded  that  the  personal  answer 
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1826.       does  not  ccHistitute  a^Q  issue,  so  that  it  cannot  contain 
any  such  denial  of  the  immemorial  exclusive  possession 


agamu  as  to  put  the  same  in  issue.  After  libel,  the  plaintiff  in 
the  spiritual,  court  may  compel  the  defendant  to  answer 
on  oath;  which  is  analogous  to  the  bill  and  answer  in 
equity,  but  issues  can  only  be  joined  by  affirmative  or 
negative  issues,  2  Oughton's  Ordo  Judiciqrwny  tit  61, 62. 
This  court  will  not  interfere  on  the  personal  answer 
alon^  Johnson  v.  Oldkam  (a).  Dike  v.  Brawn  (b\  Stone 
V.  Harwood  (c),  3oughton  v.  Hustler  {d)^  Dutens  v.  iZo^ 
son  (e).  The  only  authori^  on  the  other  side  is  French 
v.  Trask  {f\  but  the  ground  of  that  decision  was,  that 
there  was  nothing  but  the  modus  to  be  tried ;  and  there, 
too^  it  was  taken  for  granted  that  the  personal  answer 
was  equivalent  to  a  plea.  It  is  clear  that  the  eccle- 
siastical court  have  exclusive  jurisdiction  over  claims  to 
seats  in  a  church,  with  the  exception  of  those  by  pre- 
scription or  faculty.  [^Bcafiey  J.  That  is  wherever  the 
claim  to  the  pew  is  a  temporal  right.]  Watsoris  Clergy 
LaWf  c.  S9.,  3  Inst.  202.,  Ayliffe's  Parergon^  484,  Men/ 
V.  Gilbert  ig):  which  also  proves  that  with  respect  to 
^  prohibitions,  there  is  no  diffisrence  between  suits  for 
tithes  and  other  matters ;  and  it  appears  that  the  pew 
•  was  in  that  instance  claimed  by  prescription.  ^Bayley  J. 

It  does  not  appear  that  the  party  claiming  was  not  a 
parishioner.]  It  does  not,  but  Cross  v.  Salter  {h)  shews 
that  the  ecclesiastical  court  will  admonish  a  wrong-doer 
not  to  disturb  a  person  in  possession  of  a  pew,  although 

(a)   1  Ld,  lU^nu  609.  (6)  2XJ.  Raytn.  83$, 

(c)  Cas>  temp,  Hardw,  357 »  (d)  3  GwUL  951. 


(e)   1^.J9/.  100.  C/)  10  East,  548. 

(g)  2  JBulstr.  150.  (A)  5.T.  R.  639. 


he 


(a)   1  PWB.ai6. 

(6)  1  Hag.  194. 

(c)  a  Id.  Bt^m.  ISe. 

(rf)  Forrt.*,  14. 

(()   lSid.BS.  SOI. 

-          {/)3i~.7S. 

(g)   1  mil.  396. 
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be  has  no  well-founded  title  to  the  pew.  Pettman  t.  1B86. 
Briber  (a)  also  shews  that  that  court  will  proceed  upea  J — — 
a  mere  potisessory  right;  and  the  same  may  be  col-  ^yrtw 
lected  from  Gray  v.  Bector  of  Homsey  (i).  In  Jacob  t. 
DaOemic)  HoU  C.J.  says,  "  The  defendant,  if  be 
pleases,  may  sue  upon  bis  prescription  in  the  eccle- 
siastical coDit  to  have  bis  possession  quieted,  which  the 
ordinary  ought  to  do  upon  the  fi>undRdon  of  bis  usage 
to  have  sat  there."  And  he  afterwards  says,  "  If  the  de- 
fendant bad  no  «ctraordinary  title,  yet  he  had  the  pos- 
session, and  being  disturbed  in  it,  the  ordinary  has 
conusance  of  the  disturbance,  and  may  settle  and  quiet 
the  possession  according  to  the  usage,  no  temporal 
light  being  infringed."  Davis  v.  WUtt  (d)  shews  that  a 
seat  in  the  aisle  of  a  church  may  be  prescribed  for  in 
respect  of  a  house  out  of  the  parish.  [^Bai/leif  J.  Gib- 
son's CodeXf  198.  368.  lays  down  the  same  thing.]  The 
reasoning  on  the  other  side  would  exclude  from  the 
aisle  as  well  as  the  body  of  the  church,  for  there  is  not 
in  prindple  any  distincdon  between  them.  Buxton  y. 
Bateman{e\  AsKb/  v.  Freckleton{f),  and  Kenrick  t. 
Ta^or(g),  all  distinctly  shew  that  a  possessory  title  is 
sufficient  against  a  wrong-doer.  The  possessory  title 
in  this  case  is  expressly  admitted  by  the  personal 
answer,  and  no  temporal  right  is  put  in  issue  in 
the  court  below.  That  court  has  jurisdiction  to  de- 
cide whether  such  possessory  right  can  exist'io  per- 
sons not  parishioners,  it   is  all   that   they  are   called 
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1826.       upon  to  decide,  and  this  court  ought  not  to  prohibits 

' them,  from  so  doing. 

ogakut  Cur.  adv.  mU.. 

« 

Batley  J.  This  wa9  a  case  of  prohibition..  'The 
plaintiff  was  surviving  churchwarden  of  the  parish  of 
&•  Jndrew^  Holbomj  and  the  defendants  the  principal 
and  ancients  or  grand  ^lows  of  Staple  Inn,  The  suit 
to  which  the  prohibition  referred  was  in  the  consistorial. 
and  episcopal  court  of  London  in  respect  of  seven  pews 
in  the  parish  church  of  St.  Andrew^  Hotbom^  and  was 
gainst  Byerley  the  plaintiff,  and  William  Boyer^  since 
deceased.  The  libel  below  stated  that  the  messuage, 
house,  or  inn  of  Chancery,  cs3\ed  Staple  Inn,,  is  extras 
parochial,  and  surrounded  on  all  sides  by  the  parish  of 
St.  AndreWy  Holbom  ;,  that  it  is  of  very  ancient  standing, 
and  inhabited  by  a  society  qalled  the  ''  Society  o(  Staple 
Inn;^  tha^the  society  has  no  sittings  in  any  church 
but  iS^.  Andrew* Sy  Holbom ;.  that  from  time  immemo- 
rial certain  pews  were  appurtenant  to  the  said  inn,  and 
were  exclusively  possessed  by  the  principal  and  ancients ; 
that  about  the  year  1688,  the  then  principal  and  ancients 
rebuilt  them  at  their  own  expence,  and  from  that  time 
have  repaired  and  beautified  them ;  that  the  principal 
and  ancients  for  several  centuries  had  been  in  the  con- 
stant habit  of  occupying,  them;,  that  the  doors  were 
kept  constantly  locked,  and  the  key  remained  in  the 
possession  of  the  officer  of  the  inn ;  that  formerly  they 
used  to  go  and  return  in  procession  in  their  gowns, 
headed  by  the  porter  with  his  stafi^  and  the  arms  of  the 
inn  thereon,  and  that  they  used  the  pews  without  inter- 
puption  tilt  Jtfoy  1818;  that  the  parish  never  incurred 
any  expence  in  building  or  repairing  the  said  pews;  that 

the 
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the  principal  and  ancients  have  occa^onaUy  voluntarily 
cootribnted  towards  repairing  and  beautifying,  the  church 
and  steq>l^  and  paid  the  sexton  and  others  for  their 
care  and  trouble  about  the  said  pews ;  that  in  Mat/ 
1818  the  parish  repaired  the  church,  and  removed  these 
pews  'r  that  the  principal  and  ancients  iounediately  re- 
monstrated, and  pat  in  their  claims,  and  insisted  on. 
their  r^t  toreboild  their  pewe,  andof^ed  to  p^  for 
them  if  the  parish  built  them ;  that  the  parish  built 
seven  pews  on  the  scite  of  the  ground  belonging  to  the 
principal  and  ancients,  and  the  principal  and  ancimts 
thereupon  gave  notice  that  on  the  re-opening  of  the 
church  they  should  demand  the  occupation  of  the  pewsr 
and  that  after  having  postponed  the  demand  to  prevent 
a  disCnrbance  on  the  day  they  had  fixed,  they  made  it 
oD  the  13th  of  JuRf  1819,  and  were  refused  admittance 
by  the  then  churchwardens;  that  they  renewed  their 
demand  on  the  Sd  Novemlier  1821,  and  were  refused 
admittance  by  John  Bm/er,  one  of  the  then  clturchwa^ 
dens;  that  from  April  1818  till  Mm/  1819  Hanoood aad- 
Btaxard  were  churchwardens;  that  from  13th  Mai/< 
I8J9  to  itb  Mm/ laSO  Buxzard  and  Boyer  were;  that 
&om  4th  Jioy  1820  till  24th  May  1821  Boyer  and 
Byerf^  were,  and  that  on  the  21th  JUoy  1821  they  were 
agsin  sworn  in  for  the  year  ensuing:  and  the  prayer  o£ 
the  libel  was,  that  ByerUy  and  Bm/tr  might  be  admo> 
nisbed  to  permit  the  principal  and  ancients  to  have  free 
access  to  thdr  pews ;.  that  they  and  their  successors- 
might  be  restrained  from  disturbing  them  in  their  quiet 
aud  peaceable  sitting  therein,  and  that  Bt/erla/  and  Boyei^ 
might  be  condemned  in  costs.  This  libel  and  an  ex- 
hibit thereto  were  admitted  in  the  spiritual  court.  The 
pciacipal  and  ancieala.  tendered  witnesses  to  be  swora. 
d  examined  cottcetning  the  said  libel  and  exhibit,  and 
Byeriey 
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1826.  Byerley  was  required,  at  the  instance  of  the  principal  and 
— ■"■"  ancients,  to  give  his  personal  answer  to  the  several 
afakut  positions  or  articles  of  the  libel,  and  he  did  so  accord- 
iiigly.  The  personal  answefr  in  that  part  which  applids 
to  the  position,  that  from  time  immemorial  the  pews 
had  been  appurtenant  to  the  inn,  and  exclusively  pos- 
sessed by  the  principal  and  ancients,  states,  that  he  does 
not  know  or  believe  that  from  time  immemorial  the 
pews  were  exclusively  possessed  by  the  principal  and 
ancients,  but  he  admits,  that  for  many  years  they  have 
been  so  possessed :  and  after  other  statements  as  to  what 
be  knows  or  believes  as  to  the  rebuilding  in  1688,  and 
other  matters  of  later  date,  he  concludes  by  saying,  that 
further  or  otherwise  he  doth  not  admit,  but  denies  the 
said  position  or  article  to  be  true. 

The  declaration  in  prohibition  states,  that  the  pews  in 
question  are  in  the  body  of  the  church,  and  this  is  not 
controverted  by  the  defendants.  The  defendants  in  their 
plea,  afi;er  the  formal  denial  of  the  contempt,  state,  that 
they  have  a  possessory  right,  founded  upon  an  usage  of 
divers,  to  wit,  100  years,  and  that  such  possessory  right 
is  a  sufficient  foundation  for  the  court  christian  to  ad- 
monish the  plaintiff  to  permit  the  defendants  to  have 
free  access  to  these  seats,  &c. ;  and  that  according  to  the  ^ 
usage  in  the  court  christian,  for  the  purpose  of  so  decree- 
ing upon  such  libel  in  the  said  declaration  mentioned,  it 
is  not  necessary  defendants  should  allege  or  prove  that 
the  pews  were  appurtenant  to  the  inn,  and  exclusively 
possessed  by  and  with  the  privity  and  consent  of  the 
rector,  churchwardens,  and  parishioners  of  the  parish ;  ^ 
that  the  denial  in  the  personal  answer  of  the  immemorial 
exclusive  possession  does  not,  according  to  the  course 
of  proceeding  in  the  court  christian,  put  in  issue  the 

imme- 
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immonorial  exclusive  possession ;  that  no  denial  in  the 
aaid  persooal  answer,  or  in  any  plea  in  the  court  chiis- 
tiin,  has  been  made  of  such  ininiemorial  possession^  so 
«s  to  pot  the  same  in  issue,  and  that  no  issue  on  such 
immemorial  possession  has  been  joined  in  or  by  the  said 
personal  answer,  or  in  any  plea  in  the  court  christian. 
To  this  jriea  the  plaintifT  has  demurred,  and  the  defend- 
ants have  joined  in  demurrer. 

Upon  this  statement  of  the  pleadings,  it  appears 
ibit  Hie  suit  below  was  in  respect  of  seven  seats,  not 
io  an  aisle  <»-  in  die  chancel,  but  in  the  body  of  the 
church,  not  by  parishioners,  but  by  non>p&rishioner8» 
penons  residing  oat  of  the  parish,  but  in  an  extra 
porodii^  [riace;  that  it  was  a  suit  not  for  a  &culty  ex 
graiiaj  but  for  an  admonition  to  the  churchwarden,  as 
ebnrcbwarden*  de  Jure ,-  that  it  is  founded,  not  upon 
any  act  of  disturbance  by  Byerlof,  against  whom  the 
toit  is  continned,  but  upon  acts  of  disturbance  partly 
by  his  predecessors,  and  partly  by  his  colleague,  and 
dnt  the  de  jure  ri^t  the  plaintiffs  below  have  set  out 
in  thor  libel  is,  that  from  time  immemoriid  the  pews 
hare  heat  appnrtenant  to  their  inn,  end  exclusively 
enfoyed  by  it,  and  diat  the  inn  has  rebuilt,  repaired,  and 
beautified  them.  It  was  admitted  upon  the  ai^umenton 
the  part  of  the  inn,  that  the  claim  below  was  a  claim  by 
pmcriptton,  but  it  was  insisted  that  prescription  was 
■ot  the  foundation  of  the  suit,  that  a  possessory  right 
without  prescription  was  sufficient  to  entitle  the  inn  to  a 
seoteoce  below,  and  if  not,  that  the  state  of  the  pro- 
ceedings below  did  not  at  present  warrant  the  prohibi- 
tion. The  first  question,  therefore,  I  shall  consider  vs, 
whether  a  possessory  right  could  in  this  case  have  ex- 
iited  without  a  prescription ;  for  if  not,  the  argument 

I'OL.  V.  C  that 
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1826.        that  a  possessory  right  without  prescripticHi  would  hare 
""""       entitled  the  inn  to  a  sentence  below,  fails.     The  claim 

Byiet.it 

against  in  question  is  by  non-parishioners  in  respect  of  a  mes- 
suage or  messuages  out  of  the  parish.  It  is  true  the 
claimants  live  in  the  messuages  in  respect  of  which  they 
claim ;  that  those  messuages  are  in  no  parish,  but  are 
extra-parochial,  and  surrounded  on  all  sides  by  the 
parish  of  Si»  Andrew ;  but  what  right  can  the  inhabit- 
ant of  an  extra-p(irochial  place  have  in  the  body  of  a 
parish  church  except  by  prescription  ?  He  contributes 
to  none  of  the  expences  of  the  church ;  they  ar.e  borne 
exclusively  by  the  parish.  He  contributes  nothing  to 
the  maintenance  of  the  minister  or  other  officers ;  they 
are  supported  exclusively  by  the  parish.  And  to  whom 
does  the  use  and  enjoyment  of  the  body  of  the  church 
belong  ?  To  the  parish  and  its  inhabitants.  The  ordi- 
nary, indeed,  has  the  right  of  disposing  of  the  seats ; 
but  can  he  dispose  of  them  to  a  non-parishioner?  I 
apprehend  not*  Is  not  his  right  confined  solely  to  resi* 
dent  parishioners?  I  take  it  to  be  clear  that  it  i$. 
Why  is  a  faculty  for  a  pew  to  a  man  and  his  heirs  bad  ? 
Because  it  professes  to  give  the  right  whether  the  man 
and  his  heirs  continue  resident  or  not  (a).  Why  cannot 
a  seat  be  claimed  either  by  faculty  or  prescription  as 
appurtenant  to  land  ?  Because  it  is  in  respect  of  inha" 
bitancy  that  it  is  to  be  used  (6).  Why,  if  a  man  quits 
the  parish,  is  his  right  to  use  a  seat,  whatever  was  the 
nature  and  origin  of  that  right,  at  an  end  ?  Because  he 
has  ceased  to  be  a  parishioner  (c).  Why,  if  a  seat  is 
appurtenant  to  a  house,  cannot  the  owner  of  the  fee 
restrain  his  tenant  firom  the  use  of  it.     Because  the 

(a)  Gib$,  221 .     1  Hagg,  521.     2  Addams,  427. 

(6)  Gibs.  222.     Co.  LUt,  121  6.  (c)  2  Addamf,  427. 
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seat  is  for  the  bene6t  of  the  house,  for  the  inhabitant  of 
the  house,  not  for  the  benefit  of  the  owner  if  be  cease  to 
inhabit  it  (a).  Gibson  in  his  Codex,  tit.  9.  c.  4.,  under 
the  bead  of  Bales  of  Common  Law  concerning  the  repairing 
and  ordering  qf  Seals,  says,  "  Of  common  right,  the  soil 
and  freehold  of  the  church  is  the  parson's,  the  use  of  the 
body  of  the  church  and  the  repair  of  it  common  to  the 
parisiioners,  and  the  disposing  of  the  seats  therein  the 
r^ht  of  the  ordinary.  And  generally  where  the  pa- 
rishioners repair,  the  ordinary  shall  dispose.  These 
heads  are  every  where  laid  down  in  the  cases  on  this 
subject,  and  have  never  been  disputed."  In  the  case 
which  was  cited  of  Pettman  v.  Bridger  (b).  Sir  John 
NichoU  states  the  rule  to  the  same  efiect,  but  be  restrains 
the  right  of  the  ordinary  to  a  distribution  among  pa- 
riikioners.  "  By  the  general  law,  and  of  common 
light,"  be  says,  «  all  pews  belong  to  the  parishioners 
at  large  for  their  use  and  accommodation,  but  the  dis- 
tribuUon  of  seats  among  them  rests  with  the  ordinary. 
The  churchwardens  are  the  officers  of  the  ordinary ; 
tb^  are  to  place  the  parishioners  according  to  their 
ranlc  and  station,  but  they  are  subject,  upon  complaint, 
to  the  control  of  the  ordinary."  In  Fuller  v.  Laiie[c), 
in  a  very  able  and  elaborate  judgment,  Sir  Join  Nicholl 
lays  down  the  same  doctrine.  "  By  the  general  law, 
uid  of  common  right,  ell  the  pews  in  a  parish  church 
are  Uu  common  property  of  the  parish  ,■  they  are  for 
die  113C  in  coDMiow  <if  the  parishioners,  who  are  all  en- 
titled to  be  seated,  orderly  nnd  conveniently,  so  as  best 
to  provide  for  the  accommodation  of  all;"  and  aR«r 
lining  down  this  as  the  general  rule,  be  states,  among 


WlHHII. 


(■}  I  Hagg.Sl^.  (i)  FhiU.SiZ.  (f)  2  Addftiu,4i5. 

C  2  other 


20  CASES  IN  HILARY  TERM 

1826.       other  positions,  "  that  no  faculty  is  deemed,  either  ill 
Bterlet      ^^^  spiritual  court  or  at  common  law,  good,  to  the 

t^ainst       extent  of  entitling  any  person  who  is  a  non-parishioner 
to  a  seat  even  in  the  body    of  the  church.**     Again, 
**  whenever  the  occupier  of  a  pew  in  the   body   of 
the   church,   ceases  to  be  a  parishioner^   his  right  to 
the  pew,  however  founded,  and  how  valid  soever  dur- 
ing his  continuance  in  the  parish,  at  once  ceases  and 
determines."      Again:    "   Of  pews  annexed   by  pre- 
scription to  certain  messuages,  it  is  often  erroneously 
Conceived   that  the  right  to  the  pew  may  be  severed 
from  the  occupancy  of  the  house:  it  is  no  such  thing; 
it  cannot  be  severed,  it  passes  with  the  messuage,  the 
tenant  of  which,  for  the  time  being,  has  also  de  jure, 
for  the  time  being,  the  prescriptive  right  to  the  pew." 
Lord  Stawell\Q,ys  down  this  last  position  in  1  Hagg^  3 1 9— 
521.;   and  in  I  Hogg,  194* — SI  4,   Lord  Stowell  states 
that  every  housekeeper  has  a  right  to  call  upon  the  parish 
for  a  convenient  seat;  that  if  an  inhabitant  wants  a  pew, 
the  churchwardens  ought  not  to  permit  an  occupancy  by 
a  non-inhabitant.     They  ought  not  in  such  a  case  to  let 
.   to  a  non-inhabitant,  nor  permit  prescriptive  pews  to  be 
50  let."     A  distinction  being  thus  established  between 
parishioners  and  non-parishioners,  can  a  distinction  be 
also  made  among  non^parishioners,  between  those  who 
belong  to  another  parish  and  those  who  do  not  ?   Upon 
what  principle  can  such  a  distinction  stand  ?  The  extra*- 
parochials    infringe    equally   upon   the   rights   of   the 
parishioners  with  those  who  belong  to  another  pai*ish. 
They  are  equally  non-contributory  to  the  expences  of 
the  churcbS     It  is  the  fault  of  those  under  whom  they 
claim  that  they  have  no  parish.     They  have  the  ad- 
vantage of  being  extra-parochial ;  they  must  take  the 

dis- 
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disadvantages  also.  Upon  authority,  therefore,  and 
upon  principle,  I  am  of  opinion  that  extra-parochials 
cannot  claim  a  pew  in  the  body  of  a  church  otherwise 
than  by  prescription,  if  they  could  do  so  by  prescription ; 
and,  conseqaently,  that  there  could  have  been  no  pos- 
sessory ri^t  in  this  case  without  prescription. 

It  was  urged,  however,  upon  the  argument  that  such 
possession  as  the  principal  and  ancients  had  exercised  was 
sufficient  to  sustun  a  suit  by  them  against  a  wrong-doer, 
and  that  ByerUif,  the  plaintifi^  was  in  this  case  to  be 
deemed  a  wrong-doer;  but  a  sufiBdent  answer  to  that 
argument  is,  that  Bt/erky  personally  is  not  charged  to 
have  given  to  the  inn  any  interruption,  and  that  it  was 
the  du^  of  (be  churchwardens,  as  officers  of  the  or- 
dinary, to  secure  the  rights  of  the  parishioners  from 
the  encroachment  of  strangers.  And  this  brings  me  to 
the  second  question,  whether  the  proceedings  are  in  such 
a  state  in  the  court  below  as  to  warrant  a  prohibition 
at  presaU.  Where  the  spiritual  court  has  jurisdicUon 
over  the  subject  matter,  it  will  have  jurisdiction  equally, 
whether  the  claim  is  founded  upon  prescription  or  upon 
any  other  right;  it  is  only  when  the  spiritual  court 
is  proceeding  taaards  the  trial  of  the  prescrij)iion  that 
a  daim  by  prescription  furnishes  ground  for  a  pro- 
faibiUoD.  If  the  prescription  is  admitted,  the  spiritual 
court  may  go  on  with  the  cause ;  and  this  was  the 
foundation  of  the  consultation  in  Jacob  v.  Daliaw  (a). 
But  when  once  it  appears  by  the  proceedings  in  the 
spiritual  court,  that  the  prescription,  instead  of  being 
admitted,  is  disputed,  and  that  the  parties  are  in  pro- 
s  to  bringitsexistence  to  trial,  the  courts  of  common 

r  are  not  bound  to  wait  till  the  parties  have  incurred 

(a)  3Sali.SSl.     SLd.  Baym.-JHS. 

C  s  the 
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1826.        the  expence  oi  putting  it  in  issue,  but  the  prohibition  i» 
*  grantable  at  once ;  and  it  was  upon  this  principle  that 

azuinst        the  prohibitions  were  granted  in  Darby  v.  Cosens  (a),  and 
in  French  v.  Trask{b).     Each  of  those  was  a  suit  for 

« 

tithes ;  in  each  a  modus  was  pleaded ;  and  a  prohibition 
was  granted  in  each  without  any  issue  below  upon  the 
existence  of  the  modus.  In  the  latter  case  it  was  urged 
that  the  application  for  the  prohibition  was  too  early, 
because  there  was  no  issue  upon  the  modus ;  but  Lord 
EUenborough  answered,  ^^  there  was  nothing  the  spiritual 
court  could  do,  but  try  the  modus."  The  cause  was 
necessarily  in  progress  towards  such  trial ;  there  was  no 
alternative.  If  the  modus  existed,  it  necessarily  de- 
stroyed the  right  to  the  tithes  the  suit  claimed.  And 
it  appears  sufficiently  upon  the  pleadings  in  this  cause 
that  the  suit  below  is  in  progress  towards  the  trial  of 
the  prescription.  Why  otherwise  did  the  principal  and 
ancients  tender  witnesses  to  be  sworn  and  examined  con- 
cerning the  libel  ?  Why  was  Byerley  required,  at  their 
instance,  to  give  his  personal  answer  to  the  several 
positions  or  articles  of  the  libel  ?  If  the  prescription 
was  admitted,  why  should  witnesses  be  tendered  to  be 
sworn  and  examined  generally  to  the  whole  of  the  libel  ? 
Why  should  Byerley  be  required  to  state  his  personal 
answer  generally  to  all  the  positions  and  articles  ?  If  the 
prescription  were  admitted,  there  could  be  no  occasion 
for  a  general  examination,  or  a  general  ansnva*  to  the 
whole  of  the  libel ;  the  examination  and  answer  would 
have  been  limited  to  such  parts  as  were  not  admitted. 
It  is  true  the  plea  in  this  case  states  that,  according  to 
the  usage  in  the  court  christian,  it  was  not  necessary,  in 
support  of  his  libel,  to  have  alleged  or  proved  such  a 

(a)  1  r.  R,  552.  (b)  10  JSatt,  849. 

pre- 
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prescriptioD   as   that  plea  states;   that  the   deaial  io        I82& 

^ferit^a  personal   answer   did  not   put  in   issue   the       

immemodal  exclusive  possession ;  that  no  denial  in  the  agabut 
personal  answer,  or  in  any  plea,  has  been  made  of  the 
immemoiial  possession,  so  as  to  put  the  same  in  issue ; 
and  that  no  issue  on  such  immemorial  possession  haa 
been  joined  in  or  by  the  personal  answer,  or  in  or  by 
«ny  plea  in  the  court  christian.  And  all  this  is  tru^ 
bat  it  is  not  the  wbiJe  truth.  And  if  the  plea  were 
framed  by  any  one  acquainted  with  the  course  o£  pro- 
ceeding in  the  apiritual  court,  it  was  artfully  iramed  to 
impose  upon  the  ignorance  of  those  to  whom  such 
course  of  proceeding  was  not  known.  According  to 
the  usage  and  course  of  proceeding  in  the  court  chris- 
tian, neither  the  personal  answer  nor  plea  ever  put  in 
issue  any  of  the  facts  in  a  libel.  They  are  put  in  issue 
or  admitted  by  a  previous  step,  a  native  or  an  affirm- 
ative issue;  a  negative  issue  denying  what  the  libel 
states,  an  affirmative  issue  admitting  it.  A  personal 
answer  is  one  of  the  consequents  upon  a  negative  issue, 
and  is  required,  at  the  instance  of  the  plaintiff  below,  to 
supply  him  with  proof  of  what  is  previously  in  question 
by  the  native  issue.  A  plea  is  a  statement  of  new 
matter.  The  defendants,  tlierefore,  in  this  case  mif^Iit 
safely  state  in  their  plea  that  the  immemorial  usage  was 
not  put  in  issue  by  the  personal  answer,  or  by  any  plea. 
But  they  could  not  truly  have  stated  that  it  was  not  in 
issue,  for  it  must  have  been  put  in  issue  by  a  previous 
negative  issue.  So  their  other  statement,  that  accord- 
ing to  the  course  of  proceeding  in  the  court  christian 
they  were  not  bound  upon  the  libel  in  question  to  have 
proved  the  |)rescrIption  tlieir  plea  states,  is  an  equally 
;  statement,  and  if  it  were  made  with  knowledge  of 
C  i  the 
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the  law,  an  equally  candid  one ;  for  it  makes  parcel  of 
the  prescription  what  is  legally  no  part,  viz.  the  privity, 
knowledge,  and  consent  of  the  parish  to  the  exclusive 
use  of  the  pews.  If  the  pews  were  from  time  im- 
memorial appurtenant  to  the  inn,  and  the  principal  and 
ancients  had  from  time  immemorial  the  exclusive, use 
and  enjoyment,  their  right  would  be  the  same  whether 
the  parish  knew  of  the  exclusive  use  and  enjoyment,  and 
consented  to  it  or  not  It  is,  therefore,  perfectly  true, 
that  according  to  the  course  of  proceeding  in  the  court 
christian  the  principal  and  ancients  would  not  have  been 
bound  to  prove  the  prescription,  with  that  prixnty  and 
consent  as  parcel^  because  they  would  not  have  been 
bound  to  prove  it  by  the  course  of  proceeding  in  any 
court  whatever.  These  are  the  answers  to  which  the 
defendant's  arguments  and  pleadings  are  open;  and, 
upon  the  grounds  we  have  stated,  we  are  of  opinion 
that  there  ought  to  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintifil  (a) 

LiTTLEDALE  J.  was  absent  on  the  winter  circuit  dur- 
ing the  argument  of  this  case. 

(n)  In  Easter  term,  the  same  question  came  on  for  argument  in  Baker 
▼.  Baines  ;  the  pleadings  being  precisely  the  same,  except  that  the  latter 
cause  related  to  the  society  of  Barnard's  lun. 

W,  E,  Taunton  prayed  to  be  heard  Against  the  demurrer,  inasmuch  as 
the  former  case  had  not  been  decided  by  the  whole  Court;  and  in  the 
judgment  delivered  in  that  case,  it  was  assumed  that  the  immemorial  pos- 
session of  the  pews  had  been  put  in  issue  in  the  spiritual  court,  although 
not  by  any  plea  or  by  the  personal  answer,  which  assumption^  he  said,  was 
unfounded;  but 

Abbott  C.  J.  said,  that  tho  two  Judges  who  were  not  present  at  the 
decision  of  the  former  case,  had  read  the  arguments  and  judgment  which 
were  then  delivered,  and  perfectly  coincided  with  the  opinion  then  ex- 
pressed by  the  Court,  and  that  even  if  the  assumption  as  to  the  coutbq  of 
proceeding  in  the  court  below  were  erroneous,  it  was  perfectly  immaterial 
and  could  not  have  the  eflect  of  altering  the  judgment. 
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Feabulef  and  Others  against  Moeley. 

Assumpsit.     The  declaration  contained  the  mual  Braton^^ka 

money  coDota.    Plea,  general  issue.    At  the  trial  be-  toll*  -wtn  ha. 

tote SatJ.atibeHtmiingdonshireSammeT assizes,  1822,  ^!|^^i^^,nni 

a  verdict  was  found  for  the  plaintiff  with  77t  16i.  9d.  SlJj^„™ 

damages,  and  liberty  was  reseired  to  the  defendant  to  5^!*^  ""Ind 

move  to  enter  a  nonsuit.     The  defendant  bavins  moved  ""^  ^  "P** 

accordiniEly,  this  conrt  directed  the  follomnc  case  to  be  T^>*"  *"  * 

°"^  °  pmrin  thM  in 

stated :  pcnoot  baring 

Tbe  plaiatiffi  were  the  proprietors  of  the  Rockitigham  toU  fiv  thnr 

public  stage  coach,  travelling  from  Ijondon  to  Leeds,  ^^^^ 

and  from  Leeds  to  London.     The  defendant  was  clerk  ^^^'tmc' 

to  the  trustees  appointed  under  a  local  turnpike  ac^  in^taSM. 

passed  in  38  Geo.  S.,  entitled  "  An  act  for  r^airing  the  ^J|I3J^J"iij 

roads  firom   the  stone  pillar  upon  jHconbury  HiU  to  ^toUfrM. 

Waa^ard  Bridge,  and  from  Gorman  Cross  to  the  south  qurat  act.  t^ 

end    of  Peterborough   Bridge,    all   in    tbe    county   of  wh  «ip«li*iit 

Hunibtgdon"     By  this  act   a  toll  of  I5.  6d.  was  im«  toUi, tb* po. 

posed  upon  every  coach,  berlia,  &c,  drawn  by  more  ^^act,n- 

than    two   horses    passing   through   certain    toU-gates  ^Jj^S^ 

continued  or  to  be  erected  on  the  roads  mentioned  in  «"''^- 

■cKd.     Ons  of 
the  act,   and  certain  other  tolls  were   imposed   upon  (be  dumlaM 

WM,  tfait  tbfl 
horsES  not  drawing,  and  upon  catUe ;  and  by  the  same  fonur  loiu 

act  it  nas  also  provided  that  all  and  every  person  or  and  that  inHcad 

persons  having  once  paid  the  tolls  so  made  payable  as  dnuld  ba  paid 

aforesaid  for  his  and  thdr  carriage,  horses,  and  cattle,  m^^ot"'*' 

dnuf^t  draw- 

^  . ^_  JipcBca.     Aflar  lbs  paanng  of  tlis  laltsr  act,  four  bane*  drawing  a  itago 

ctwA  pw«l  itiTLia^  one  of  ihe  UU  gUa  in  the  morning,  and  Ifae  nma  foor  bonaa, 
dniaing  ■  diSeri'nt  itaga  eouh,  bclongiog  to  ths  unie  proprittor,  repaaad  thrmigli  tb« 
■  n*.ptB  in  tbe  artiuDg :  HeU,  tbat  no  itMiid  toll  wai  pa^^le. 

having 
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1826.       having  occasion  to  return,  and  actually  returning  before 

twelve  o'clock  at  night  next  after  having  paid  such  toll, 

agamst       with  the  saoie  carriage,  horses,  and  cattle,  should  have 

MOKLIT* 

liberty  to  pass  toll  free  through  such  gates  as  he  had 
before  paid  toll  at,  and  should  not  be  obliged  to  pay  toll 
a  second  time  on  one  day.  By  an  act  of  the  59  G.  3. 
the  said  therein  recited  act  of  the  38  G.  3.,  and  all  and 
every  the  clauses,  powers,  provisions,  matters,  and 
things  therein  contained,  (except  such  parts  thereof  as 
were  thereby  varied,  altered,  or  repealed)  were  continued 
in  full  force  and  effect  to  ail  intents  and  purposes  as  if 
the  same  were  repeated  and  re-enacted  in  the  body  of 
that  act,  but  subject  nevertheless  to  the  alterations  and 
amendments  thereby  made.  By  the  59  G.  3.  all  the 
tolls  imposed  by  the  38  G.  3.  were  repealed,  and  in- 
stead thereof^  as  to  the  tolls  on  carriages,  a  toll  of 
6(L  for  every  horse  drawing  a  coach,  berlin,  &c.,  was 
imposed,  and  it  was  further  enacted,  that  no  person  or 
persons  should  be  liable  to  the  payment  of  toll  at  more 
than  two  bars  on  the  said  roads,  on  passing  between 
Mconbury  Hill  and  Wansford  Bridge  in  any  one  day  from 
the  1st  January  1821  to  the  7th  February  1822. 

The  Rockitigkam  coach  going  from  London  to  Leeds, 
having  changed  horses  at  Stilton,  passed  through  the 
Wansford  toll-gate  at  8  o'clock  at  night,  when  a  toll  of 
2s.  (i.  e.  of  6d.  for  each  horse)  was  paid  by  the  coach- 
man. The  same  horses  for  which  the  toll  had  been 
so  paid  returned  with  the  Rockingham  coach  going 
from  Leeds  to  London,  being  a  different  coach,  with 
different  passengers,  and  passed  through  the  said  gate 
at  11  o'clock,  and  got  back  to  Stilton  before  12  o'clock 
the  same  night.  Upon  reaching  Wansford  Gate  the 
second  time^    a    second    toll    of   2;.   was    demanded 

by 
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by  the  collector  appoiuted  b;  the  trustees,  becBusei 
aldiough  the  coachman  and  horses  were  the  same,  dte 
coach  and  passengers  were  different.  The  gate  b^g 
closed,  and  the  coach  prevented  from  proceeding,  the 
coachman  (protesting  against  the  collectoc's  right  to 
exact  it,)  pud  such  second  toll  for  the  above  mentioned 
period  of  tim&  In  the  like  manner  the  BocltingAam 
coach  going  from  Leeds  to  London,  changed  horses  at 
Stilton,  and  passed  through  the  Sawtry  toU-gate  at 
one  o'clock  ia  the  morning,  when  a  toll  of  25.  was 
paid.  "Hie  same  horses  returned  with  the  coach  going 
from  Ijondon  to  Leeds,  being  n  different  coach  with 
different  passengers,  at  6  c^dock  in  the  same  morning, 
when  a  second  toll  was  demanded,  and  paid  under  a 
gmilar  protest  (or  the  same  period  of  time.  The  toll-gates 
at  Wan^urd  and  Sawtty  are  both  situated  on  the  line 
of  road  between  Jkonbury  Hill  and  Wansford  Bridge, 
and  there  are  no  other  gates  within  the  some  distance. 

The  case  was  argued,  at  the  sittings  after  Easter  term 
1825,  by  Dooer  for  the  plainti£^  and  Storks  for  the 
defendant.  The  argument  and  the  authorities  cited 
are  so  fully  commented  on  by  the  Court,  to  their  judg- 
ment, that  it  is  unnecessary  to  state  them  here. 

Cur.  adv.  vidt. 

Batley  J.     This  was  an  action  brought  by  the  plain- 
tiff to  r«coi«r  back  tolls  paid  by  him,  between  January 
1821  and  February  1822,  for  a  coach  called  the  Rock- 
ingiam,   which   runs   from  London   to  Leeds,   passing 
3  two  toll-bars  on  the  North  road  at  Sawtry  and 
,  and  the  question  was,  whether  two  tolls  were 
Ible  at  each  on  the  same  day,  or  only  one.     The 
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1826;        same  horses  passed  each  time  through  the  respective 
"        gates,  but  with  difierent  coaches.     Each  coach  belonged 

Fkarklxt  ^     ^ 

against  to  the  plaintiff.  The  plaintiff  insisted  that  he  was  enti- 
tled to  exemption  the  second  time  of  passing9  if  the 
horses  were  the  same,  though  the  coaches  were  dif- 
ferent. The  case  depends  upon  two  acts  of  parliament, 
the  38  Geo.  S.  and  the  59  Geo.  3.  The  38  Geo.  8.  im- 
poses tolls,  first,  upon  coaches,  chaises,  &c.,  if  drawn 
with  more  than  two  horses  Is.  6(2.,  with  two  9^.,  or 
with  only  one  ^j^. ;  second,  waggons,  &c.,  according  to 
the  breadth  of  the  wheels,  and  the  number  of  horses, 
mules,  or  oxen  by  which  they  are  drawn ;  third,  upon 
horses,  mules,  or  asses,  not  drawing ;  fourth  and  fifth, 
upon  oxen,  neat  cattle,  calves,  hogs,  sheep,  or  lambs, 
at  the  rate  of  so  much  per  score.  There  is  an  exemption, 
providing  that  all  persons  having  once  paid  the  toll  for 
their  carriages,  horses,  and  cattle,  having  occasion  to 
return,  and  actually  returning  before  12  at  night  with 
the  same  carriages,  horses,  and  cattle,  shall  pass  toll 
free.  The  59  Geo.  3.  recites  that  the  money  borrowed 
cannot  be  repaid,  nor  the  roads  kept  in  order,  unless 
the  term  of  38  G.  3.  is  further  continued,  the  existing 
tolls  increased^  and  some  of  the  provisions  altered  and 
enlarged ;  and  it  continues  the  provisions  in  the  former 
act  (except  such  parts  as  it  alters)  in  as  full,  ample,  and 
beneficial  a  manner,  as  if  they  were  re-enacted.  One  of 
the  alterations  is,  that  the  former  tolls  shall  cease,  and 
that  instead  thereof  there  shall  be  paid  for  every  horse 
or  beast  of  draught  drawing  a  coach,  8cc.,  6^,  draw- 
ing a  waggon,  8cc.,  Sd.^  horse,  mule,  or  ass  not  drawing 
l^cLj  score  of  oxen,  &c.,  double  the  former  rates,  car- 
riage fixed  behind  another,  if  four  wheeled,  I5.,  if  two 
wheeled  6d.    This  act  contains  a  new  exemption  clause, 

but 


IN  THE  6th  &  7th  Years  of  GEORGE  IV. 

but  nothing  applicable  to  the  present  case.  The  ques- 
tion, therefore,  is,  whether  the  exemption  clause  in 
38  G.  3^  applying  the  language  of  that  clause  to  the 
tolls  payable  under  the  59  G,  3.,  extends  to  the  case  in 
question,  that  of  the  same  horses  drawing  a  differmt 
coach.  According  to  the  mode  in  which  the  toll  was 
imposed  by  the  38  G.  3.  upon  the  carriage,  not  upon  the 
horses  drawing  it,  the  new  coach  in  this  case  (in  con- 
fbrmi^  with  the  opinion  of  the  Court  in  Williams  y. 
Sangar(a)  and  Waterhouse  t.  Keen{b\)  would  be  liable. 
According  to  the  mode  in  which  the  toll  is  imposed  by 
the  59  G.  3.  upon  the  horses,  not  upon  the  carriage,  the 
n«r  coach  in  this  case  (in  conformity  with  Norris  r. 
Poate{c),)  would  not  be  liable,  but  would  be  exempt. 
The  point  for  consideration,  therefore^  is,  whether  the 
existoice  of  the  liability,  according  to  the  mode  in  which 
the  b^  is  imposed  in  the  38  G.  S>,  wilt  extend  that 
li^iility  to  the  mode  in  which  the  toll  is  imposed  by  the 
59  G.  3.  Had  the  toll  been  imposed  by  the  S8  6.  3.  in 
the  mode  in  which  it  is  imposed  by  the  59  G.  3.  the 
exemption  in  question  would  certainly  hare  existed. 
When  the  £9  G.  3.  varies  the  mode  of  imposing  the  toU, 
has  it  not  the  same  effect  as  if  the  substituted  mode  io- 
troduced  into  the  59  G.  3.  had  been  inserted  in  the 
38  G.  3.  ?  and  that  mode  would  have  extended  the  ex- 
eniptioD  to  the  second  toll.  The  variation  in  the  mode 
is  inserted  in  the  59  G.  3.,  either  at  the  instance  of  the 
framer  of  the  bill,  or  by  the  discretion  of  the  legislature ; 
but  if  it  were  introduced  by  the  former,  the  legislature 
has  acceded  to  it ;  if  it  were  insisted  on  by  the  l^is- 
latare,  the  legislature  has  required  it;  bnt  in  either  case 


fo)  lOEail,  6S.  (»)  4  A  ^  C.atXX.  (e)  SSbig.n. 

there 
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18M.       there  is  a  sanctioned  variation  in  the  mode.     And  if  the 
•"""^       mode  is  authoritatively  varied,  who  can  say  that  the 
9gmut       consequences  of  that  variation  are  not  to  follow  ?    It 
may  be  a  hardship  upon  those  to  whom  the  38  G.  3. 
gave  an  exemption,  that  that  exemption  was  not  con- 
tinued by  the  59  G.  S.     But  they  should  have  attended 
to  the  continuance  of  that  exemption ;  they  would  be 
aware,  if  they  paid  proper  attention  to   the  subject, 
diat  the  38  G.  3.  was  about  expiring,  and  that  some  new 
provision  must  be  forthcoming,  and  they  should  have 
used  their  endeavours  to  continue  in  the  new  act  the 
same  mode  of  imposing  the  tolls  as  exempted  them 
under  the  old  act     They  either  neglected  to  do  sp,  or 
their  endeavours  were  unsuccessful,  but  the  result  is, 
ill  either  case,  the  same»     The  previous  mode  is  not 
tontinued.    A  new  mode  is  substituted,  and  does  not 
the  substitution  of  the  new  mode  supersede^  with  all  its 
consetjuences,  the  old  ?   Gfroy  v.  Selling  {a)  is  an  autho- 
rity in  point  that  it  does,  and  without  any  authority 
u|K>n  the  point,  a  variation  in  the  mode  implies  a  change 
in  the  intention.     Had  it  been  intended  to  continue  the 
old  system,  the  use  of  the  old  language,  and  the  con- 
tibubnce  of  the  old  mode,  would  naturally  have  been 
expected*     Where  new  language  is  introduced,  and  a 
new  tnod^  adopted,  it  must  be  supposed  a  new  sj^tem 
was  intended*    We  are^  therefore,  of  opinion  that  we 
must  construe  the  exemption  clause  in  the  38  G.  3.  with 
reference  to  the  new  mode  of  imposing  the  toll,  provided 
for  by  the  59  G.  3.,  as  if  that  had  been  originally  the 
Btode  prescribed  by  the  38  G.  3.,  and,  consequentiy,  that 
tfae  d^ndaUt  wrongfully  took  the  Udl  in  question.    And 

this 
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this  opinion  vill   produce  an  unifbrniity  of  decision,        16S6. 
according  to  the  language  of  each  act,  whether  it  ap- 
plies to  an  act  frbere  there  has  previously  been  no  turn- 
pike, or  to  one  where  a  turnpike  with  its  tolls  and  toll 
regnlatioiis  have  previously  eidated. 

Postea  to  the  plaintiff. 


Jackson  against  Cdrwen. 
r\ECLARATION   stated  that  a  ceruin  toll-gate,  By.iwnpik. 

-i-'  •«,  a  cntain 

situate  in  the  county  of  Cumberland,  standing  upon  toll  «m  im- 

and  across  a  certain  public  highway  in  the  county  afore-  vnrf  bona  w 

said,  was  a  gate  erected  by  virtue  of  a  certain  act  of  dnwiog  any 

parliament  passed  in  the  46tfa  year  of  his  late  majesty  ^1*^^!^  Mb*r 

King  George  the  Third,  intituled  «  An  act  for  more  |^^^^ 

efectaally  improving  the  roads  leading  to  and  from  the  i^fr'°^''^fL 

port,  harbour,  and  town  of  Whitehaven,  in  the  countv  ot  droMoroin, 

*'         &C.    TbwawM 
OmbeHand  i"  and  that  the  plaintiiT,  after  the  making  aproTboihat 

andpasungof  the  acl^  to  wit,  on  the  11th  day  ot  April  iboDldtakamon 

1825,  in  the  conn^  aforesaid,  was  lawfully  possessed  of  from  u;  pcnon 

bar  horses,  which  then  and  there  drew  a  certain  coach  ^^  JJ[^^^ 

of  the  plaintiff  in  and  along  the  said  highway,  and  [jj*^  J^^JS, 

throttEh  the  said  toU-sate,  and  for  the  said  horses  so  cattle  pauiDg 

pasnog  through  the  said  toll-gate  as  aforesaid,  the  plain-  pudof  onca  in 

tiff  then  and  there  paid  to  the  defendant,  being  the  toll-  through  the 

gate  keeper  appointed  to  collect  the  tolls  at  the  said  thagaiaon 

gate,  the  toll  by  him  demanded  and  due  in  that  behalf,  nich  penoa 

by  force  of  the  statute  aforesaid,  and  then  and  there  ob-  S^g^jj^^^ 

tained  and  received  from  the  defendant,  so  b^ug  such  ^^^  pjj 


on  that  daj  ter 

waa  not  jmytU* 

of  ihe  sane  horin  paaring  ooce  and  rcpaniiig  onca  in  the  Hnie  daj,  but  dnwing 


I  hanc,  bBtt,  or  mher  cattle:  Held,  diat  a  HEond  toll  waa  not  njnUa 
I  wnie  day,  but  onwi- - 
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1886*       toll-gate  keeper,  a  proper  and  sufficient  ticket,  denoting 
the  due  payment  of  such  toll ;  and  that  afterwards,  and 

against  before  12  o'clock  at  night  of  the  same  day,  in  the  year 
last  aforesaid,  in  the  county  aforesaid,  the  same  horses 
were  lawfully  drawing  another  and  di£ferent  coach  of 
the  plaintiff  in  and  along  the  said  highway,  and  near  to 
the  said  toll-gate,  for  the  purpose  of  passing  through 
the  same  free  of  toll ;  and  for  that  purpose  the  plaintiff 
then  and  there  presented  and  shewed  to  the  defendant 
the  said  ticket,  and  demanded  permission  of  the  defend-* 
ant,  as  such  toll-gate  keeper  as  aforesaid,  to  pass  through 
the  said  gate  with  the  said  horses  and  the  said  last-men- 
tioned coach  free  from  toll,  according  to  the  form  and 
effect  of  the  statute  aforesaid,  yet  the  defendant,  well 
knowing  the  premises,  but  wrongfully  and  maliciously 
contriving  and  intending  to  injure  and  aggrieve  the 
plaintiff  in  that  respect,  did  not,  nor  would  suffer  or 
permit  the  said  horses  with  the  said  last-mentioned 
coach  so  to  pass  through  the  said  toll-gate  free  from 
toll,  but  wholly  refused  so  to  do ;  and,  on  the  contrary 
thereof  wrongfully  and  &lsely  pretended  that  a  toll  of  a 
certain  sum  of  money,  that  is  to  say,  a  toll  of  2^.,  was 
due  and  payable  to  the  defendant  under  and  by  virtu^ 
of  the  statute  aforesaid,  and  injuriously  fastened  the  said 
gate,  and  kept  the  same  fastened  for  a  long  space  of 
time,  to  wit,  for  the  space  of  one  hour,  and  thereby 
wrongfully  stopped  and  detained  the  said  horses  and 
the  said  last-mentioned  coach,  and  hindered  and  pre- 
vented the  same  from  passing  through  the  said  gate, 
along  the  said  highway,  until  the  plaintiff  paid  to  the 
defendant  the  said  sum  of  money  so  pretended  to  be 
due  and  payable  as  aforesaid,  contrary  to  the  form  and 

effect 
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elfect  of  the  statute  aforesaid.    There  was  also  a  count 
in  trorer.    Demurrer  and  joinder,  (a) 

This  case  was  argued  by  F.  PoUoch  foi  the  plaintiff, 
and  Pt^eaon  for  tfae  defendant 

Batley  J.  It  is  an  established  rule  that  where  the 
toll-  is  imposed  upon  carriages  drawn  by  horses,  and 
ihere  is  a  clause  of  exemption  for  all  persons  re-passing 
<m  the  same  day  with  the  same  horses  and  carriage,  or 
with  the  same  horses  or  carriage,  and  the  same  carriage 
letoms  the  same  day  drawn  by  different  horses,  no 
second  toll  is  payable,  Williams  v.  Sangar  {b),    Water- 

(a)  Bf  Kct.1T.  oftheMtthefbllowiDgtalkwereimpowd: 

"  For  ttnrj  hone  orotberbcaMof  dnu^tdnvriDguir  coad,  Bocubic, 
ftc,  llw  ann  t£  nrpmat : 

"  For  erciy  bone,  niaie,  gelding,  mule,  or  *u,  Uden  or  uolkdcD,  aud 
not  drawing,  dM  nun  of  two-pence  :  ^ 

*■  Vorerrrj  inn  otexea.  com,  at  atttetale,  ttie  nun  of  one  ahilUng 
■ad  axpcoM  per  WDn,  and  to  in  proportion  tor  an;  greater  or  ku  aumi 
bcr:  and 

■■  Fat  ntrj  droTe  of  calvei,  iwine,  ibeep,  or  lunbi,  die  mm  of  len- 
ptoee  per  icon,  md  to  in  praportion  for  aDy  greater  or  len  munber," 

Seek  91.  otaciad, "  That  notfaing  (herein  conlabudiboiild  be  coiwruad 
to  enable  aaj  collector  of  the  said  tolla  to  demand  or  take  any  more  than 
one  loll  Ottm  an;  pcrton  for  or  in  nspect  of  the  >ame  carriage,  bonei, 
bcai^  or  dtfaer  cattle,  paanng  onee  and  repaadng  once  in  tba  laoM  ilf 
{•odi  day-to  bccooiputed&om  twelte  o'clock  at  night  to  twelTe  o'clock 
b  dM  nceee^ng  night),  tfaroogh  the  lame  or  an;  other  gate  or  gala  on 
any  of  Uic  aaid  road^  all  and  ererj  lueb  penon  and  penom  produdng  *■ 
ddtct  ilMiWhig  Ibat  fudi  t<dl  bai  been  paid  on  that  day  fin  or  in  reapoct 
of  toA  'bone,  beut,  or  other  cattle  on  the  laid  roMb." 

Sect.  98.  enacted,  "  TLat  it  ihall  be  Uwlbl  to  the  trniteea  from  time  to - 

time  to  compound  vtth  any-penon  or  pcnona  for  any  period  of  timet  not 

eueediog  one  yeoi,  fet  any  bonet,  beasts,  or  cattle  puung  on  the  aaid 

roadj,  or  any  pan  gr  parts  thereof,  for  all  or  any  of  the  tolls  to  be  paid  in. 

ct  of  iiudi  horses,  beaiti,  or  other  cattle." 

)  lOfoit.  66. 

^yd..  V.  D'  AoMse 


Cirkwsv.. 
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182^6..      hoase  y.  Ke^  (a).    And  wfaere  the  toll  is  imposed  upon 
^    .  .         the  horses  drawing  the  catriage,  with  a  similar  clause  of 

ogainm^       exemption,  no  second  toll  is  payable  if  the  same  horses 
neturn  with  a  different  carriage,   Otayy.  Shilling  (b). 
In  this  case  a  toll  of  Sd.  is  imposed  upon  horses  draw- 
ing^, and  upon  horses  not  drawing  2i2.,  and  therefore, 
^tecording  to  the  above  role^  in  an  ordinary  case  no 
second  toll  would  be  payable  in  respect  of  the  same 
horses  returning  widi  a  different  carriage.   Unless,  there- 
fore^ it  appears  clearly  from  the  exempting  clause  in  this 
act  of  parliament  to  hare  been  the  mtention  of  the  legis- 
lature that'  it  should  apply  to  those  cases  only  where  the 
same  horses  returiied  drawing  the  same  carriage,  the  gene- 
>al  rule  of  construction  applicable  to  these  acts  of  parlia- 
ment ought  to  prevail,  and  then  a  second  toll  would  not  be 
payable.    The  word  carriage  is  introduced  as  a  subject  of 
toll  for  the  first  time  in  the  exempting  clause.   It  enacts, 
that  the  collector  shall  not  take  more  than  one  toll  for 
die  same  carriage,  horses,  beast,  or  other  cattle  passing 
once,  and  re-passing  once  in  the  same  day.     From  that 
part  of  the  clause,  taken  by  itself,  it  would  appear  to 
have  been  the  intention  of  die  legislature  that  it  should 
^>ply  to  cases  only  wherje  the  same  horses  re-passed, 
drawing  the  same  carriage.     The  carriage,  therefor^  is 
contemplated  as  a  subject  matter  of  toll.     But  thea 
the  clause  goes  on  to  annex  as  a  condition  precedent  to^ 
any  exemption,  that  the  party  claiming  it  shall  produce- 
a  ticket  denoting  that  such  toll  has  been  paid  on  that, 
day  for  or  in  respect  of  sudi  horse,  beast,  or  other 
cattle.    The  ticket,  therefore,  which  Is  to  be  produced 

(«)  4  JK.  j-  C.  SOO.  (6)  2  BroiL  4^  J9. 30. 

to 
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to  the  collector  in  order  to  exempt  a  party  firom  the       ia26» 
pgjfment  of  a  second  toll,  is  to  denote  only  that  the       — ^ 
toll  has  been  paid  in  respect  of  the  horsey  and  not  in        "^Doinaf  ' 
respect  of  the  carriage.    But  still  if  the  former  part  of       -^-^^ 
the  clause  be  construed  literally,  the  production  of  such 
ticket  will  not  entide  a  party  ta  exemption  from  the  tolt 
unless  lie  re^Misses  with  the  same  horses  drawing  the 
same  carriage.     From  the  latter  part  of  the  clause  it 
appears  that  the  legislature  contemplated  a  toll  upon 
hones  oidy.     From  the  former  part,  that  they  eon- 
templioed  a  toll  in  respect  of  the  carriage.    Taking  the 
whde  of  the  clause  together,  it  seems  rery  doubtful 
wbedier  it  was  intended  to  be  confined  to  cases,  only 
where  the  same  persons  returned  with  the  same  horses- 
drawing  the  same  carriage.    There  is  another  clause 
wluch  diews  that  the  objects  of  the  toll  were  the  horses,, 
beasts,  and  cattle,  and  not  the  carriage.     By  section  28.- 
die  trustees-  are  enaUed  to  compound  with  any  person 
for  any  horses,  beasts,  or  cattle  passing  on  the  roads,, 
fiv  any  of  the  tolls  to  be  paid  in  respect  of  the  same 
0>nsidenng,  therefore,  that  the  toll  was  originally  im- 
posed  upon  the  horses  drawing,-  and  not  upon  the 
carnage,  and  that  it  does  net  appear  clearly  that  the 
l^islature  meant  to  confine  Ae  operation  of  the  ex- 
empting clause  to  cases  only  where  the  same  horses 
returned  with  the  same  carriage,  we  think  that  the 
general  rule  of  construction  applicable  to  these  acts  oF 
parliament  ought  to  prevail,  and,  consequently,,  that  na 
second  toll  was  payable  for  and  in  respect  of  the  same 
horses  returning  the  same  day  with  a  different  carri^^e,. 
the  property  of  the  same  person.     But  as  it  does  not 
sufficiently  appear  upon  die  face  of  this  declaration  that 

D  2  "the 
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the  plaintiflF  passed,  and  re-passed  only  once,  we  think 
the  diefendant  is  entitled  to  judgment.  Under  the  cir- 
cumstancesi  however,  the  plaintiff  may  be  allowed  to 
amend  upon  payment  of  costs. 

The  following  case  upon  the  same  subject  was  argued  at  the  Sittings  in 
Banc,  after  this  term,  by  Cross  Scijt,  for  the  plaintiflf  and  Coltiiigham  for 
ihe  defendant. 


CHAMBERS  and  Others  againsi  WILLIAMS. 

Assumpsit  for  money  bad  and  receiyed*     The  plaintiffs  were  the  pro- 
prietors of  two  stage  coaches,  one  of  which  travelled  daily  between  Mr- 
nUngham  and  Liverpool,  and  the  other  trayelled  daily  between  Liverpool 
and  Birmingham,     Hie   defendant  was-  clerk  to  the  trustees  undter  a 
turnpike  road  act.     By  that  act  the  trustees  were  authorised  to  take  at  the 
toll  gates  or  toll  bars  erected  by  virtue  of  that  act,  on  every  day,  the  fol- 
lowing tolls :  "  For  every  horse,  mule,  or  other  beast,  drawing  any  coach, 
sociable,  berlin,  &c.,  or  other  such  like  carriage,  the  sum  of  sixpence ; 
for  every  horse,  mule,  or  other  beast,  drawing  any  waggon,  wain,  cart, 
dray,  or  other  such  like  carriage,  the  sum  of  sixpence ;  for  every  four 
wfteeled  carriage  fixed  to  any  waggon,  wain,  dray,  cart,  or  oUier  carriage, 
the  sum  of  nine-pence ;  for  every  two  wheeled  carriage  so  fixed,  the  sum 
of  sixpence ;  for  every  horse  or  mule  drawing  any  other  carriage,  of 
whatever  name  or  description,  the  sum  of  sixpence ;  for  every  ox,  steer, 
gale,  or  bull,  drawing  any  carriage,  of  whatever  name  oi^  description,  the 
sum  of  four-pence;  for.  every  ass  drawing  any  carriage,  of  whatever  name 
or  description,  the  sum  of  two-pence ;  for  every  horse,  mule,  or  ass,  laden 
or  unladen,  and  not  drawing,  the  sum  of  one-penny ;  for  every  drove  of 
oxen,  cows,  or  neat  cattle,  the  sura  of  ten-pence  per  secnv,  and  so  in  pro- 
portion for  any  greater  or  less  number;  and  for  every  drove  of  eahres, 
hogs,  sheep,  or  lambs,  the  sum  of  five-pence  per  score,  and  so  in  propor- 
tion for  any  greater  or  less  number.'*     And  Ihe  said  respective  tolls  were 
subject  to  the  restrictions  in  that  act  contained,  to  be  demanded  and' taken 
before  any  horse,  mule,  or  other  beast,  coach,  waggon,  cart,  or  other  car- 
riage whatsoever,  or  drove  of  oxen  or  neat  cattle,  calves,  sheep.  Iambs,  or 
swine,  >bould  be  permitted  to  pass  through  any  toll  gate,  erected  or  to  be 
erected,   or  continued  upon  the  said  road  by  virtue  of  that  act ;  and 
upon  payment  of  any  of  the  said  tolls,  the  collector  or  receiver  was 
tliereby  required  to  deliver  gratis  to  the  person  paying  such  toll  a  note 
or  ticket    denoting  such   payment,  on  which  note  or  ticket  should  be 
named  and   specified  the    several  toU  gates  freed  by  such  payment. 
Sect^  28»  enactedi   that  all  and  every  person  and  persons  having  paid 

the 
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tke  ttid  tolls,  on  producing^  a  ticket  from  the  collector  denoting  siidi 

fmjmeat,  should  be  permitted  to  pus  and  repass  once  in  the  same  daj, 

tfaroogh  the  toll  gates  or  toll  bars  mentioned  in  such  note  or   tioket, 

with  the  same  horses,  mules,  or  other  beasts,  coach»  waggon,  cart,  or 

other  corrMi^,  or  drove  of  oxen  or  neat  cattle,  calves,  sheep,  lambs,  or 

swine,  without  being  sutject  or  liable  to  any  additional  toll  for  so  doing ; 

and  no  person  should  be  permitted  to  pass  a  subsequent  Ume  in  any  one 

day  with  the  same  cattle  through  any  of  the  toll  gates  or  toll  bars  aforesaid 

until  he  should  pay,  for  every  such  subsequent  time  of  passing  through 

such  toll  gates  or  toll  bars  the  same  day,  the  tolls  by  that  act  authorised 

to  be  taken.     Four  of  the. plaintiffs*  horses  drawing  one  of  the  said  stage 

coaches  on  its  way  from  Birmingham  to  Liverpool,  conveying  passengers 

and  parcels  for  hire,  driven  by  the  plaintiffs*  coachman,  passed  about 

three  o*clock  in  the  afWmoon  of  each  and  every  day  through  one  of  the 

gates  erected  by  virtue  of  the  act,  and  about  nine  o'clock  in  the  evening 

of  each  and  every  of  the  same ;    the  same  four  horses,  driven  by   the 

same  coachman,  repassed  through  the  same  gute,  evcry^evening  at  nine 

o^dock,  drawing  the  other  of  the  aforesaid  stage  coaches  in  its  way  from 

Idverpool  to  Birmingham,  conveying  other  passengers  and  parcels  for  hire* 

The  collector  at  the  said  gate  demanded  a  further  or  «econd  toll  duty 

of  sixpence  for  each  of  the  said  four  horses  upon  their  repassing  through 

such  gate,  which  demand  the  plaintiffs  have  resisted,  but  been  compelled  to 

pay,  and  have  accordingly  paid  the  money  so  demanded  by  the  collector  aC 

■the  said  gate,  amounting  to  131.  I6s.,  afker  protesting  against  the  same. 


1626. 
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Pet  Curiam.  In  this  case  the  tolls  are  imposed  upon  the  horses  draw- 
ing carnages,  except  where  a  carriage  is  fixed  to  a  waggon,  and  different 
tolls  are  imposed  upon  horses  drawing  different  descriptions  of  carriages, 
and  there  is  one  gencfal  clause  of  exemption  applicable  to  all  the  cases 
-contained  in  the  enacting  clause.  In  this  clause  of  exemption  there  is  a 
great  want  of  precision,  but  inasmuch  as  the  toll  claimed  in  this  case  must, 
if  due  at  all,  be  in  respect  of  the  horses  drawing,  according  to  the  gene- 
ral rule  of  construction  applicable  to  tlicse  acts  of  parliament,  no  secdnd 
toU  would  be  payable  in  respect  of  the  same  horses  returning  with  a  dif- 
ferent carriage.  If  the  framers  of  this  act  meant  to  exact  a  second  toll  in 
sudi  a  case,  it  was  their  duty  to  express  that  intention  in  plain  and  unam- 
biguous language.  Hy  the  clause  of  exemption,  it  seems  that  the  legis-  , 
lainre  contemplated  a  toll  upon  carriages  and  not4]pon  pnimals,  but  in  fact 
the  toll  imposed,  except  in  two  instances,  was  a  toll  upon  animals,  and  the 
exemption  danse  must  be  construed  together  with  the  enacting  clause. 
Taking  the  two  clauses  together,  and  adverting  to  the  rule  of  construction 
whidi  has  been  i^>plied  to  similar  acts  of  parliament,  where  the  toll  has  been 
imposed  on  the  animal  drawing  the  •carriage,  and  where  there  is  a  general 
clause  of  exemption  applicable  both  to  the  horse  and  carriage,  we  think  it 
ffory:  dooUfiil  irfaether  the  Ic^isUturemeant  to  impose  a  second  toll  where  the 

J)  ^  sami! 


SB 
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iSK. 


Jacksoh 
againU 


Hone  hone  returns  the  same  day  with  a  different  carriage,  and  that  hieing 
to,  we  ought  to  incliite  to  that  ooni^ction  which  will  hare  the  efll»t  of 
reliering  the  subject  finom  a  bnrden«  LoOrin^  ▼.  Sione  (a)  is  distinguish- 
able^ because  the  word  **  carriage**  must  have  been  wholly  rqected  in  the 
clause  unless  a  second  toll  was  due.  But  in  this  case^  m  toH  is  in  two 
instancte  imposed  on  the  carriagie,  and  dierefore  the  word  **  carriage**  la 
the  exempting  clause  may  have  effect  as  applicable  to  those  iostanoes 
wheie  the  toll  is  imposed  on  die  carriage. 

Judgment  fbr  the  pUntifi. 


(a)  2B.iC.5XS. 


Pearce  against  Whale, 


In  assumpsit       A  SSUMPSIT  for  work  and  labour  as  an  attorney. 

finr  work  and       ^  A   ■ 

labor  as  an  at-  Flea,  non-assumpsit   At  the  trial  before  Graham  6* 

pioT^'uiat^e  ^^  ^^  Spring  assizes  for  the  county  of  Essexj  1825, 

b^^^  it  appeared  that  in  the  year  1824,  the  plaintiff  had 

in<^eyear  heen  retained  by  the  defendant  to  conduct  a  suit  for 

1824  to  con-  ^ 

duct  a  suit  for    him  in  the  Court  of  Common   Fleas,   and   that  the 

the  defendant 

in  the  Court  of  amount  of  the  bill  of  costs  in  the  course  of  the  suit  was 

Oommon  Pleas^ 

«nd  that  the  2SL  It  was  proved  OH  the  part  of  the  defendant  that 
incurred  in  that  the  plaintiff  had  not  taken  out  any  certificate  during  the 
^l^thlfthe  years  1814  and  1815,  1818,  1819,  1820.  He  was 
SS?^IdS^t     admitted  an  attorney  of  the  Court  of  King's  Bench  in 

■any  certificate 
during  the  year 
1814  and  four 
subsequent 
years.    It  was 
prored  that  he 
had  been  ad- 
mitted an  at- 
torney of  the 
Court  of  King's 

Bench  in  1792»  and  had  not  since  that  time  been  ve-admitted  an  attorney  of  that  court,  but 
there  was  no  proof  that  he  had  not  been  re^admitted  in  the  Court  «f  C  P. :  Held,  that  the 
plaintiff 's  having  acted  as  an  attorney  of  the  Couit  of  C  P.  in  1824,  was  prima  fade 
evidence  that  "hf  was  at  that  time  an  attorney  of  that  court,  and  that  it  then  lay  upon  the 
defendant  to  s&ew  that  at  the  iimie  when  the  bill  of 'costs  vras  incurred  the  plaintiff  was  not 
«n  attorney  ofWe  Cottft^f  C.  P^  ^  flbewing  thfet  be  %ad  not  been  remtdttitied  In  that 
court. 


179^,  and  had  not  been  re-admitted  an  attorney  of  that 
court.  But  it  was  not  proved  that  he  had  not  been  re- 
admitted an  attorney  of  the  Court  of  Common  Fleas.  It 
was  contended  on  the  part  of  the  defendant  that  the 
plaintiff  having  omitted  to  take  out  his  certificate  for 


more 
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more  ibsn  one  year,  his  orijpnal  admission  had  become 
onll  and  void  by  the  87  G.  2.  c.  90.  s.  SI.  {a)  That  it 
Iky  upon  him  to  diew  that  be  had  heeo  le-admitted 
in  the  Court  of  Comioon  Fleas.  On  the  other  hand  tt 
was  coDtended  by  the  pUiatJfi*  that  as  he  bad  given 
prima  &cie  evidence  that  he  was  an  attorney  of  the 
Court  of  Common  Fleas  at  the  Ume  when  the  business 
was  doo^  by  having  acted  in  that  character,  it  was  in- 
aunbeat  on  the  defendant  to  shew  that  he,  the  plainti^ 
had  never  been  re-admitted  an  attorney  of  that  court. 
The  learned  judge  reserved  the  point,  and  a  verdict  was 
fooud  for  the  plundff,  with  liber^  to  the  defendant  to 
more  to  enter  a  nonsuit;  a  rule  nisi  having  been  ob- 
tained £)r  that  purpose  upon  the  ol^ection  taken  at  the 
trial,  the  case  was  argued  by  Broderick  for  the  plamtiff 
and  JbraAam  for  the  defendant. 

Per  Curiam,  la  an  action  by  an  attorney  for  slan- 
dering him  in  his  profession,  it  is  sufficient  for  hint  to 
prove  that  he  has  acted  as  an  attorney  of  the  Court  of 
which  he  is  allied  to  be  an  attorney,  and  if  the  defend- 
ant's words  assume  that  the  plaintiff  is  an  attorney,  it 
operates  as  an  admission  that  he  is  so,  and  supersedes 


(a)  Bj  that  cUiue  it  ii  miictcd,  "  that  neiy  pc 
nrallcd,  orngiMcnd  In  any  of  the  tout*,  who  rfiall  negUct  to  obtain  U* 
emUaU  tor  ihe  ipaca  of  one  wbolo  yen-,  dull  tnxa  IbcDoefwtb  1* 
JaofM*  oT  pnctioDg  in  anjt  of  the  courla  b;  Tiitne  of  uich  ailinuuon, 
and  the  admiadon,  Ac.  of  >udi  pimni  In  any  of  tira  laid  counti  iball  be 
ttODi  fb«ti£tf itnh  null  and  Toid ;  pnmded  ahnty*  that  nothing  bereinbcfan 
(solained  ihall  1)^  condruad  to  pnrcDt  an;  of  the  Bideoutta  fnm  n- 
g  any  sudi  penon  on  pajmeiit  to  the  <aid  conuninlonm  of  ihs 
duty  accrued  »nca  the  aipiialion  of  the  laM  certiScate  oblaiaed  by  aneh 
0,  and  luch  f^rtbar  ram  of  moo^,  by  way  of  penalty,  ■■  the  ttU 
Ttihill  think  fit  to  order  and  direct." 

'    D  4  tl» 


Pu«cc 

agabut 
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1826.  the  necessity  of  other  proof,  Benyman  v.  Wi$e  (a). 
So,  in  an  action  for  tithes,  it  is  not  necessary  for  the 

^funtt  incumbent  to  prove  presentation,  institution,  and  induc^ 
tion ;  proof  that  he  received  the  tithes  and  acted  as  the 
incumbent  is  siffficient,  Bevan  v.  Williams  (b).  Now  in 
this  case  it  was  shewn  that  the  plaintiff  in  1824  acted  as 
an  attorney  of  the  Court  of  Common  Pleas,  and  that  he 
was  retained  in  that  character  by  the  defendant  That 
was  prim^  facie  evidence  that  he  was  at  that  time  an 
attorney  of  that  Court,  and  unless  that  primk  facie  evi- 
dence was  rebutted  by  other  evidence,  the  plaintiff  was 
entitled  to  recover*  It  then  lay  upon  the  defendant  to 
shew  that  at  the  time  when  the  bill  of  costs  was  incurred, 
the  plaintiff  by  acting  as  an  attorney  acted  illegally. 
We  think  that  the  defendant  did  not  shew  that  at  that 
time  the  plaintiff  was  a  person  unlawfully  acting  as  an 
attorney.  The  rule  applies  omnia  praesumuntur  rite  esse 
acta.  The  defendant  proved  that  the  plaintiff  was  admit- 
ted an  attorney  of  the  Court  of  King's  Bench  in  1792, 
and  that  he  neglected  for  more  than  one  year  after  that 
period  to  take  out  his  certificate.  It  has  been  contended 
that  his  original  admission  thereby  became  void,  and  that 
he  ceased  to  be  an  attorney,  until  he  was  re-admitted,  and 
that  it  lay  upon  the  plaintiff  to  prove  a  re-admission ; 
but  as  the  plaintiff  had  proved  that  he  had  acted  as  an 
attorney  of  the  Court  of  Common  Pleas  in  1 824?,  it  must  be 
j)resumed  that  he  lawfully  acted  in  that  character  in  that 
Court,  unless  the  contrary  be  proved.  Now  the  defendant 
did  prove  that  the  plaintiff  had  not  been  re-admitted  in  the 
XUourt  of  King's  Bench,  but  he  failed  in  proving  that  he 
Jiad  not  been  re-admitted  in  the  Court  of  Common 

(a)  4  r.  i?.  366,  (h)  5  Ti  R.635. 

Pleas. 
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Pleas.    We  think  after  the  plaintiff  had  made  oat  his        1826. 

prima  iacie  case,  it  was  incumbent  upon  the  defendant,        

in  order  to  shew  that  the  plaintiff  at  that  time  was  not        -i^' 
an  attorney  of  the  Court  of  Common  Pleas,  to  prove,       ^"^"^ 
not  only  that  he  had  ceased  in  the  intervening  period  to 
take  out  his  certificate,  but  that  he  had  not  been  re- 
admitted an  attorney  of  the  Court  of  Common  Pleas. 

Rule  discharged. 


Clayton  and  Others  against  Burtenshaw  and 

Another. 

QOVENANT  for  not  paying  for  stock  in  trade,  fiimi-  By  an  instni- 

ture,  &a,  in  pursuance  of  the  following  agreement  ^,'  "a.  ^reed 
under  seal:    "  Memorandum  of  agreement  made  and  Mr?rf"^cer- 
entered   into  this  25th  day  of  September  1815;   viz.,  ^cSftST^r 
That  is  to  say,  we,  the  undersigned  Henrvy  Richard^  ^^^  ''"*  no 

time  was  fixed 

James^  and  Charles  Burtenshaw^  in  the  county  of  Sussex^  ^or  the  com- 

mencement  or 

yeomen,  do  agree  with  Messrs.  Thomas  dayion,  Henry  determination 

■n  -,  1      -,-  y        n  y  i       ^  *^®  interest. 

Biaienshayi^  and  John  BurtenshafWj   executors  to   the  it  was  also 
estate  of  the  late  George  Venall  of  Henfield  deceased,  to  ^ould  take  at 
take  and  hire  of  the  said  executors,  for  our  son  and  ne-  be^niade  on!^ 
phew  Richard  Burtenshaw^  all  that  house,  shop,  ware-  ^^^^^^  ^r^^t 
bouse,  and  all  appurtenances  thereunto  belonging,  situ-  f""^*  and  stock 
ated,   lyinfir,    and    beinfi:  in   the   town  and  parish   of  premises.    The 

-^     *^  ®  .  *^  instrument  had 

Henfieldj  in  the  county  of  Sussex  aforesaid,  at  the  yearly  a  stamp  of 

-         ,  .11  1        ^''  ^0».  im- 

rent  of  S5L  per  annum,  we  paymg  all  taxes,  except  the  pressed  upon 
property  tax.     It  is  also  by  these  presents  further  agreed  h  was  only  m 
that  we  will  take  all  the  stock  in  trade  of  grocery,  linen  ^i^^lld' 

that  the  stamp 
was  not  sufficient.    Scmble,  It  should  have  been  a  stamp  of  1^  I5«.,  the  instrument  being 
**  a  deed  not  otherwise  charged*'  in  Ui€  schedule  to  55  G*  J*  c  U4. 

drapery, 
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1826.       drq>eiy,  and  haberdashery,  and  also  all  the  fixtures  and 

""'"""'       utensils  in  the  shop  and  warehouse ;  and  such  part  of 

iigamtt       the  household  furniture  as  we  the  undersigned  shall 

-think  necessary  for  the  use  of  our  son  and  nephew  Riqhard 

BurlenshaWf  at  a  &ir  valuation,  on  the  1 1th  day  of  Octo^ 

ber  next  coming ;  and  for  the  consideration  itnd  amoui^ 

of  such  stock,  utensils,  and  housdiold  furniture,  we  do 

agree  to  pay  or  cause  to  be  paid  the  sum  of  1000/*  in  the 

manner  hereinafter  mentioned,  that  is  to  say,  &c.''    This 

deed  was  executed  by  the  two  defendants  only.     The 

declaration  alleged,  that  by  a  certain  memorandum  of 

agreement  made,  &c.,  the  defendants  did  agree  mth  the 

plaintiffs  to  take  and  hire  of  the  plaintiffs  all  that  house^ 

&c.,  an^  it  was  also  by  the   said   agreement  further 

agreed  that  the  said  defendants  and  James  Burtenshaw^ 

>&c.,  vxndd  take  the  stock  in  trade  at  a  &ir  valuation, 

-&c.     Plea,  non  est  (actum.    At  the  trial  before  Graham 

Baron,  at  the  Sussex  Lent  assizes,  1825;  the  instrument 

"Was  produced  in  evidence,  when  it  appeared  to  have  a 

.  SOs.  stamp.     For  the  defendants  it  was  objected  that 

this  stamp  was  insufficient,  and  the  learned  judge  being 

of  that  opinion,  the  plainti£&  were  nonsuited.     In  Easter 

<4erm  <a  rule  nisi  for  setting  aside  the  nonsuit  was  ob- 

^ined,  against  which 

Toddy  Serjt.  shewed  cause.  The  nonsuit  in  this  case 
^as  right.  The  instrument  set  out  in  the  declaration  is 
an  agreement  under  seal.  Now  the  stamp  of  1/.  im- 
.posed  upon  agreements  by  the  55  G.S.  c.164.  applies 
to  agreements  under  hand  only.  No  express  mention 
ds  made  of  agreements  under  seal.  This,  therefore,  must 
%e  considered  either  as  a  lease  or  deed.  It  is  not  a  lease, 
^ere  is  no  specific  time  or  term  for  which  the  interest 

in 
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IB  the  premises  is  created.  The  only  words  upon  which 
an  argument  on  the  other  side  can  be  founded  are,  "  we 
do  agree  to  take  and  hire  Ibr  car  son  and  nephew  all 
that  hoose,  Slc^  at  the  yearly  rent  of  SSl."  In  Bac. 
Mr^  tit  Lease,  (£.]  it  is  sud  "  that  whatever  words 
are  snffident  to  explain  the  intent  of  the  parties^  that 
the  one  shall  divest  himself  of  the  possession,  and  the 
other  come  into  it,,^  such  a  determinate  lime,  such  words, 
whether  they  run  in  the  fonn  of  a  licence,  covenant,  or 
agreement,  ue  of  themselves  snfficieDt,  and  will,  in  con- 
■tmction  of  law,  amomit  to  a  lease  for  years,"  and  in 
Pode  V.  BeitOAf  {a)  and  Doe  d.  Walker  v.  Groves  (b\ 
words  of  ^reement  were  held  sufficient  to  make  a  pre- 
sent d^aise^  but  in  each  of  those  cases  a  determinate 
lime  (ra:  the  duration  of  the  interest  was  mentioned.  In 
this  case  too  the  agreement  for  die  iiiture  purchase  of 
the  fixtures  and  stock  in  trade  shews  that  it  was  not  in- 
tended to  opente  as  a  lease.  But  supposing  it  to  be  a 
lease,  it  is  not  a  lease  only,  but  also  a  transfer  of  goods. 
This  rde  was  obtained  on  the  authority  of  Carder  v. 
Drakefbrd{f\  but  that  case  merely  decided  that  the  in- 
stmmeDt  being  in  law  a  lease,  could  not  be  read  in 
erideooe  for  want  of  a  lease  stamp,  anA  did  not  decide 
that  such  an  iostrnment  need  not  have  any  but  a  lease 
stamp.  If  the  stamp  in  this  case  were  held  to  be  suffi- 
dcstt,  goods  to  any  amoant  might  be  sold  at  avaluation, 
without  paying  an  ad  valorem  stamp  dut^.  It  will  be 
said  that  this  is  not  a  present  sale  of  the  goods;  if  so, 
neither  is  it  a  present  demise,  for  it  must  receive  the 
same  construction  as  to  the  house  and  goods.  At"  all 
events,  therefore,  whether  it  be  constroed  as  a  lease  and 


(a)  la£o.i,lM.  (6)  \iEaU,i**.  {()  3  3^n«^.^82. 
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1S26.        conveyance  of  goods,  or  as  an  agreement  for  a  lease 

and  conveyance  of  goods*  it  does  not  come  within  the 
€latww  .    .    "^  . 

against        description  of  a  lease,  which  by  the  55  G.  3.  cASi;.  is 

,,  subject  to  a  stamp  duty  of  1/.  10s. ;  but  is  **  a  deed  not 

otherwise  charged,''  and  the  stamp  upon  such  an  instru- 
ment ought  to  be  IL  15s. 

Marryat  and  Chitty  contn^.  It  is  true  that  a  con- 
veyance of  goods  under  seal  must  have  an  ad  valorem 
stamp,  but  this  is  not  such  an  instrument.  It  conveys 
fio  goods  in  particular,  but  those  which  the  parties 
might  afterwards  thdnk  fit  to  take  at  a  price  to  be  after- 
wards affixed ;  and  upon  that  the  amount  of  duty  would 
depend.  As  to  the  goods,  therefore,  it  is  clear  that  this 
Was  merely  a  preliminary*  agreement.  Besides,  these 
goods  were  only  taken  as  incident  to  the  house,  and 
according  to  Corder  v.  Drakefordj  a  stamp  for  the  prin- 
cipal sufiices  for  the  accessary  also.  The  interest  in  the 
j)remises  would  commence  on  the  execution  of  the  in- 
strument, and  no  time  being  fixed  for  its  duration,  but 
<a  yearly  xent  being  payable,  it  would  operate  as  a  lease 
for  a  year.  If  this  objection  be  held  good,  it  will  be 
/  fatal  to  most  leases  of  shops  and  farms,  for  there  are 
very  few  which  do  not  contain  some  stipulation  as  to 
taking  certain  things  at  a  valuation,  either  at  the  com- 
mencement or  expiration  of  the  term.  It  does  not  ne- 
cessarily follow  that  a  deed  must  have  two  stamps,  be- 
cause it  may  operate  in  two  difierent  ways,  Leeds  v. 
Burrow  (a).  The  courts  have  taken  into  consideration 
"the  apparent  intent  of  the  parties,  and  have  held  the 
stamp  sufiicient  where  the  whole  is  one  transaction, -and 

no 
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no  fraud  is  intended,  Boase  v.  Jackson  {a).  {Baylaf  J. 
This  is  not  a  lease  only,  if  indeed  it  be  a  lease  at  all; 
and  it  seems  difficult  to  say  that  it  is,  for  there  are  no 
words  to  bind  the  lessor,  nor  does  he  appear  to  have 
eucoted  the  instrument.]  It  may  be  considered  as  a 
CDonterpart^  and  it  is  never  necessary  for  a  lessor  to 
shew  that  he  executed ;  it  is  sufficient  for  him  to  prodnce 
a  couDterpart  executed,  by  the  tenant. 

Bati^t  J.  I  am  .clearly  of  opinion  that  the  nonsuit 
in  thb  case  was  right.  The  sta^te  55G.S.c,l9i. 
tched.  part  1.  requires  a  specific  stomp  upon  leases.  If 
die  instmrarait  iu  question  were  a  lease,  and  a  lease 
only,  the  I/.  lOi.  stamp  which  it  bears  would  be  suffi- 
dent.  If  it  were  a  mere  contract  for  the  sale  of  goods, 
and  not  under  seal,  no  stamp  at  all  would  be  necessary  ^ 
bnt  the  exemption  does  not  extend  t»  such  contracts 
under  sea).  If  the  instrument  were  a  lease  and  some- 
thing more,  then  a  ftirtber  stamp  might  be  necessaiy; 
but  al^ougfa  I  have  formed  an  opinion  upon  that  point, 
it  is  not  necessBry  to  express  it^  for  I  am  of  opinion  that) 
the  instrument  is  not  a  lease,  and  that  being  so,  it  &Us 
within  the  description  in  the  sched.  part  1.  "  a  deed  of 
Bify  kind  whatever  not  otherwise  charged,"  and  a  stamp 
ef  1/.  I5f.  is  necessary.  In  judging  whether  this  be  a 
le«s«  or  not,  let  us  first  look  at  the  declaration.  The 
plaintiff  does  not  describe  it  as  a  lease,  there  are  no 
words  of  demise,  the  language  as  there  set  out  is  that  of 
the  defendants  alone.  Looking  at  the  instrument  itself, 
I  am  satisfied  that  great  injustice  might  be  done  by 
holding  it  to  be  a  lease.     Was  it  the  intention  of  the 

C")  5  J.  4  P.  185. 
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18^6;       parties  that  it  should  operate  as  a  present  demise?    I 
_  cannot  persuade  myself  that  the  defendants  ever  con- 

Clatiov  . 

ag^wsi  salted  so  to  consider  it  Non  constat  when  the  interest 
was  to  commencer  nor  how  long  it  was  to  contmue* 
Now  it  is  hardly  to  be  supposed  that  a  man  would  ag^ee 
to  buy  the  fixtures  and  stock  in  trade  on  the  premises 
without  having  some  certainty  as  to  the  length  of  time- 
during  which  he  would  harve  a  right  to  occupy  the  pre- 
mises, and  carry  on  his  business  there.  It  has  been 
said  that  the  interest  would  commence  from  the  exe- 
cution of  the  instrument,  but  it  is  clear  that  the  pro- 
perty in  the  goods  could  not  vest  at  that  time.  Suppose 
them  to  have  been  afterward  destroyed,  could  it  be  con- 
tended that  the  defendants  would  be  bound  to  take  the 
premises  without  having  the  benefit  of  the  furniture  and 
stock  in  trade  ?  It  would  be  very  difficult  to  establish 
such  a  proposition.  I  am,  therefore,  of  opinion  that 
this  instrument  operated  as  an  agreement  for  a  lease,  as 
alleged  in  the  declaration,  and  that  it  comes  within  the 
description  at  the  end  of  the  title  *'  deed"  in  the  sched* 
parti,  to  the  55  G.  S.  ^.184*.,  and  was  therefore  liable  to 
a  stamp  duty  of  \l.  1 5s. 

HoLROYD  J.  I  am  of  the  same  opinion.  This  deed 
is  not,  as  described  in  the  declaration,  or  as  given  in 
evidence,  a  lease.  It  does  not  contain  any  words  bind- 
ing the  party  who  was  to  demise.^  Even  if  another  part 
of  the  agi!eement  containing  such  words  had  been  given 
in  evidence,  it  would  not  have  amounted  to  a  present 
demise,  and  would  not  have  come  within  that  description 
of  lease  which  by  the  last  stamp  act  is  required  to  have 
a  stamp  of  1/.  fOs.     It  was  therefore  necessary  to  have 

a  stamp 
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a  stamp  of  \h  \Bs^  the  instrument  bebg  a  deed  not       1S26. 
dtfaerwise  diarged  in  the  schedule. 


Ltttledale  J.  It  appears  to  me  that  the  ncmsuit  in 
this  case  was  right,  whether  the  instrument  in  question 
be  a  lease  or  agreement.  If  it  be  a  lease,  still  I  think  it 
dear  that  the  stamp  was  insufficient  The  fixtures  'might 
be  aooessaiy  to  the  house,  but  the  goods  were  not  so, 
and  were  not  the  subject  matter  of  the  demise.  Now 
the  words  of  the  statute  requiring  certain  stamps  upon 
leases  apply  only  to  that  which  is  let.  The  question, 
therefore^  seems  free  from  doubt,,  for  besides  the  words 
of  demise  or  agreemient  to  demise,  this  instrument  con- 
tains a  contract  by  deed  &r  the  sale  of  goods.  Such  a 
contract  is  not  within  the  exception  in  favour  of  bargains 
for  the  sale  of  goods,  and  the  deed  not  being  otherwise 
diarged  was  liable  to  a  duty  of  1/.  \Ss.  It  is  said  that 
inoonvenience  will  be  produced  by  such  a  decision.. 
'Without  enquiring  whether  that  be  so  or  not,  it  suffices- 
to  say  that  the  consequence  cannot  alter  the  law. 

The  Court  were  about  to  discharge  the  ride,  but  as^ 
the  instrument  had  been  impressed  with  a  stamp  oC 
1'/.  lOf.  by  the  advice  of  the  officers  of  the  stamp-office,, 
the  rule  was  made  absolute  upon  payment  of  costs^.  as. 
between  attorney  and  client. 


Clattoit 
bu&suiibai 
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Doe  on  the  Demise  of  Isaac  Winter  against 
Pereatt. 


Doe  on  the  several  Demises  of  Catherine 
ViNEY,  Thomas  Viney,  and  Thomas  Green- 
SLADE  against  Perratt.. 

GooDTiTLE  on  the  several  Demises  of  John 
Slade  and  John  Staines  Webb  against 
Perratt. 


Testator,  after  HTHESE  three  ejectments  were  brought  by  several  per- 
estate  to  certain         sons  to  recover  the  same  lands  in  the  county  of 

persons  for  lifb, 

devised  it  "  to    Somerset.     In  each  a  special  verdict  was  found,  in  sub- 

J.  C,  or  his  -  „ 

male  heir,  if      Stance  as  tollows : 

^'tfbl!^  On  the  16th  day  of  March  A.D.  1786,  Emanuel 
S§^  no^e  ^*'^^  w^  seised  in  his  demesne  as  of  fee  of  certain 
5®*'  1^7*^^^  -     tenements  known  by  the  name  of  the  Truckwell  estate, 

begotten  by  the  -^ 

said  J.  Cn  then   beiuff  the  tenements  in  the  within  declaration  mentioned; 

the  above  lands  ° 

to  fall  to  the       and  being  so  seised  thereof,  afterwards,  to  wit,  on  the 

first  mtUf  heir 

of  the  branch  day  and  year  aforesaid,  duly  made  and  published  his 

lLC.*9jamiiy,  last  will  and  testament  in  writing,  bearing  date^  &c.  and 

paying^anto  signed  by  him  the  said  Emanud  Chilcottj  and  attested 

dbMfatorsof  ^^'^  subscribed  in  his  presence  by  three  credible  wit- 

ji^c'w^A  nesses,  according  to  the  form  of  the  statute  in  such  case 

r^  ^^*^  made  and  provided ;  and  thereby,  amongst  other  things, 

of  loot:  eacfa» 

at  the  time  of  the  taking  possession  of  the  aforesaid  estate.'*  At  the  time  when  the  will 
was  made  it.  C  was  dead,  having  left  five  daughters,  all  married ;  the  eldest  had  sereial 
daughters,  but  no  son ;  each  of  the  others  had  sons ;  and  all  these  persons  were  known  to 
the  testator.  J.  C  died  without  issue,  and  Uie  fourth  daughter  of  J2.  C.  died  (before  any 
of  her  sisters,  and  during  the  continuance  of  the  life  estates  given  by  the  will) ,  leaving  a  son : 
Held,  that  her  son  was  entitled  to  the  T.  estate,  as  being  tbejSrst  ma!e  heir  of  the  branch  of 
M*  C.*i  fiunilj,  per  Hotm^  and  UttUdale  Js.     JSayley  J.  diaaentiente. 

devised 


t- 
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devised  as  follows:  "  I  give  unto  John  Chtlcott,  my 
kiosman,  living  in  London,  1001^  to  be  paid  in  one  year' 
after  my  decease;  (several  small  legacies  were  then 
bequeathed);  also  I  give  unto  Ann  White,  my  sister- 
io-Iaw,  the  sum  of  SO/.,  and  the  income  of  Bwg^s  cot- 
tage, and  her  living  in  it,  if  she  thinks  proper,  during 
ber  natural  life;  also  I  give  unto  Eleanor  White  1002., 
and  half  of  TniekaeU  tsXats  during  ber  natural  life;  also 
I  give  unto  WiUiam  Burge,  my  servant  raan,  51.  All  the 
rest  and  residue  of  my  goods,  chattels,  rights,  credits, 
personal  and  testamentary  estate,  and  also  my  lands, 
tenements,  and  hereditaments,  1  give,  devise,  and  be- 
queath unto  Eiizabeth  Chilcoltf  my  dearly  beloved  wife, 
during  ber  natural  life,  whom  I  make  my  whole  and 
sole  ezecotriz.  And  I  do  allow  ber  the  said  Elixabeth 
GiiicoUf  to  give  what  she  thinksi  proper  of  her  said 
effects  to  her  sisters  Eleanor  IVhite  and  Ann  White, 
daring  thrir  natural  lives.  And  after  the  above  lives 
being  expired,  that  is  to  say,  Elizabeth  ChiktOt,  Eleanor 
WUte,  and  Ann  White,  all  the  lands,  rights,  profits,  and 
hereditamenU  of  Truckwell  estate  to  come  to  John 
Ckikott,  my  kinsman,  living  in  London,  or  his  male 
heir,  if  my,  free  land  not  to  be  sold  nor  mortgaged  on 
any  accoont  whatsoever,  but  to  remain  in  the  Ckilcotfa 
fiunily  for  land  of  inheritance,  with  two  cottages,  garden, 
and  orchard,  in  the  parish  oi  Brampton  Ralph,  adjoining 
to  the  aforesaid  TnuhmeU  esute,  called  by  the  name  of 
Middle  IVilcoa^i  free  land.  And  if  no  male  heir  law- 
fully begotten  by  the  sud  J(An  Chilcolt,  then  the  above 
lutds  to  fall  to  the  first  male  heir  of  the  branch  of  my 
t  Richard  Chilcotts  family,  who  lived  at  Hancrick 
\,  yielding  and  paying  unto  such  of  the  daughters  of 
.V.  ■  E 


the 
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IMS*       the  aforttsaid  Richard  ChilcoU  which  shall  be  then  living 
jy^i^^^     the  sum  of  100/.  each  at  the  time  of  the  taking  pos*' 

Wnrrm       sesdon  of  the  aforesaid  estates."     Emanuel  Chilcott^  on 
imivitfii» 

PK»ftin  the  24th  day  of  3%  A.D.  1787,  died  so  seised  of  tha 
said  tenements,  with  the  appurtenances,  without  revoking 
or  altering  his  said  will,  and  without  issue,  leaving  the 
said  Elizabeth  Chilcott^  his  widow,  and  the  said  Atm 
While  and  Eleanor  White  him  surviving;  whereupon 
and  whereby  the'  said  Eleanor  While  became  and  was 
seised  of  one  moiety  of  the  said  tenements,  called  Tmck* 
'well  estate,  with  the  appurtenances,  in  her  demesne  as 
of  freehold,  for  and  during  the  term  of  her  natural  life ; 
and  the  said  Elizabeth  Chilcott  became  and  was  seised  of 
the  other  nioiety  of  the  said  tenements,  with  the  appur- 
tenances, in  her  demesne  as  of  freehold  for  and  during 
tlie  term  of  her  natural  life.  Ann  White  died  on  the 
9th  day  oi  April  A.D.  1791,  leaving  the  said  Elizabeth 
Chilcott  and  Eleanor  White  her  surviving ;  and  on  the 
23d  day  of  April  1792,  Elizabeth  aiilcott  duly  made 
and  published  her  last  will  and  testament  in  writing, 
bearing  date  the  day  and  year  last  aforesaid,  and  signed 
by  her  the  said  Elizabeth  Chilcott,  and  attested  and  sub* 
scribed  in  her  presence  by  three  credible  witnesses,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and 
provided;  and  thereby,  amongst  other  things  devised, 
and  in  pursuance  of  all  and  every  power  and  powers 
enaUing  her  in  that  behalf,  gave  and  devised  all  those 
the  said  tenements  ccmiprized  in  the  said  Enumuei 
ChUcotfs  will,  over  which  she  had  any  power  of  dis* 
.  position,  to  her  sister  Eleanor  White,  and  her  assigns^ 
for  and  during  the  term  of  her  natural  life*  On  the 
25th  day  of  December  1795,  Elizabeth  Chilcott  died  so 
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•nsed  of  tbe  laat  mentioned  moiety  of  tbe  said  teoe* 
ments  called  Tniekwell  estate,  witfa  the  appurtenanoei, 
vitboat  revoking  or  Altering  her  said  will ;  whereupon 
and  wbo^y  the  said  Eleanor  White  became  and  was 
■eised  <^  the  entire  of  tbe  said  tenements,  with  the  ap- 
partenances,  in  her  demesne  as  of  freehold  (or  and 
during  the  term  of  her  natural  life;  and  on  the  IMh 
daj  ot  Jnig  1830,  Eleanor  Wluie  died  bo  seised  c^  the 
said  tenemeots,  with  the  appurtenances.  John  Chilcott, 
in  the  will  of  Bvumttel  Chilcott  mentioned,  (which  said 
Mhi  Ckiktat  was  the  heir  at  law  of  the  said  Emanud 
CkiletUt)  in  the  year  of  our  Lord  1765*  intermarried 
with  oae  A-  B^  and  afterwards,  end  in  the  life-time  of 
the  said  Eleanor  White,  in  the  month  tX  Beeember  180S, 
died,  wIUkhiC  ever  having  had  an;  heir  male  by  him 
lawfnlly  begotten,  and  without  having  levied  a  fine  or 
saflered  a  recovery  of  the  tenements  aforesaid,  with  tbe 
tpportenances,  or  any  part  thereof;  but  the  said  JttAit 
Chikott  had  issue,  one  Sarah  Chilcott,  bis  only  daughter, 
and  m  the  year  our  Irfird  1789,  tbe  said  Sarah  Chilcott 
intermarried  with  one  TTiomas  Webb,  by  whom  she  had 
issue  one  Join  Chilcott  Wdib,  her  only  son ;  and  on  tbe 
4tli  day  t£  j^ril  1810,  she  the  said  Sarah  Webb  died ; 
wberenpcxi  and  whereby  the  said  John  CkUcott  JTeM 
beeame  and  was  tbe  hor  at  law  of  the  said  Emanuel 
(Sifcoft.  John  Chilcoti  Webb,  after  the  death  of  bis  said 
mother  Sarvh  FFe66,  to  wit,  on  the  13tb  day  of  Augiat 
1814,  by  a  certma  indenture  bearing  date  tbe  day  and 
year  last  aforesud,  and  made  between  the  said  John 
Chilcott  Webb  and  Louisa  his  wife,  of  tbe  one  par^  and 
ff^Uiam  Gray,  late  of  Crevoteme,  in  tbe  cbunty  Somenet, 
esqaire,  since  deceased,  of  the  other  part,  ibr  the  oon- 
E  t  aideraChma 
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1826.        siderations  therein  mentioned,  demised  the  said  tene« 

ments  called  Thickwell  estate,  with  the  appurtenances, 

WiNTBK       to  the  said  William  Gray,  his  executors,  administrators, 

against 

FttftAXTw  and  assigns,  for  the  term  of  1000  years;  and  it  was  by 
the  said  indenture  declared  that  a  certain  fine  sur 
cognuzance  de  droit  come  ceo*  &c.,  with  proclamations 
levied  of  the  said  premises  by  the  said  John  Chilcott 
Webb  and  Louisa  his  wife,  should  enure  to  and  to  the 
use  of  the  said  William  Gray,  his  executors,  adminis- 
trators, and  assigns,  during  the  said  term  of  1000  years, 
and  subject  thereto  to  the  only  proper  use  and  behoof 
of  the  said  John  Chilcott  Webb,  his  heirs  and  assigns  for 
ever.  The  said  William  Gray,  on  the  21st  day  of 
Octobej^  1815,  duly  made  and  executed  his  will,  and 
thereby,  without  specifically  devising  or  bequeathing 
the  said  tenements,  with  the  appurtenances,  or  any  part 
thereof,  after  certain  devises  and  bequests,  devised  and  be- 
queathed all  the  residue  of  his  real  and  personal  estate  to 
the  said  Johii  Slade,  his  executors,  administrators,  and  as- 
signs, and  appointed  him  sole  executor  of  his  said  will,  and 
the  said  William  Gray,  on  the  13th  day  of  August  1817, 
died  without  altering  or  revoking  the  same,  and  the  said 
John  Slade,  on  the  17lh  day  of  December  1817,  duly 
proved  the  said  will  in  the  prerogative  court  of  the 
.  Archbishop  of  Canterbury,  and  took  upon  himself  the 
execution  thereof,  whereupon  and  whereby  the  said 
John  Slade,  after  the  death  of  the  said  Eleanor  White, 
to  wit,  on  the  said  20th  day  of  July  1820  aforesaid,  en- 
tered into  the  said  tenements  claiming  the  same,  and 
was  possessed  thereof  as  the  law  requires,  and  being  so 
possessed  thereof,  he,  the  said  John  Slade,  afterwards, 
to  wit,  on  the  said  1st  day  of  December  1820  within 

men- 
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mentioned,  demised  to  the  \vithin  mentioned  Jb^n  Good-'       1826. 


fiilej  &c     On  the  22d  day  o^  April  1820  the  said  John      ^^  ^^ 
ChilcoU    Webb   died   intestate,    leaving   the   said  John       ^"7** 
Staines  Webb  his  only  child  and  heir  at  law,  whereupon 
and  whereby  the  said  John  Staines  Webb^  ader  the  death 
of  the  said  Eleanor  White^  to  wit,  on  the  20th  day  of 
nhih/9  in  the  year  of  our  Lord  1820,  entered  into  the 
said  tenements,  claiming  the  same,  and  was  possessed 
thereof  as  the  law  required,  and  being  so  possessed 
thereof,  he,  the  said  John  Staines  Webb,  afterwards,  to 
wit,  on  the  said  1st  day  of  December  1820,  within  men- 
tioned, demised  the  said  tenements,  with  the  appur- 
tenances, to  the  said  John  Goodtitlej  &c.     In  the  life- 
time of  the  said  Emanuel  Chilcott^  on  the  17th  day  of 
March  1 780,  the  said  Richard  Chilcott^  the  uncle  of  the 
said  Emanuel  Chilcottj  who  lived  at  Hancrick  Farm^  in  th6 
said  will  of  Emanuel  ChUcott  mentioned,  died,  without 
ever  having  had  a  son,  leaving  five  daughters  only,  that 
is  to  say,  Mary,  who  was  born  on  the  9th  day  of  ifovem^ 
6fr  17S9 ;  Joan,  who  was  born  on  the  1st  day  o(  January 
1741 ;  Sarah,  who  was  bom  on  the  4th  day  of  December 
1744;  Betty,  who  was  born  on  the  25th  day  of  Octobef- 
1746;  and  Agnes,  who  was  bom  on  the  13th  day  of 
February  1749  ;  and  which  said  daughters  were  all  living 
at  the  time  of  the  making  of  the  will  of  the  said  Emaiiuel 
Chilcott,  and  at  the  time  of  his  death ;  and  as  well  the 
said  five  daughters,  as  the  several  descendants  of  the  said 
daughters  respectively,  hereinafter  mentioned,  who  were 
bora  before  the  making  of  the  said  will  of  the  said 
Emanuel  Chilcott,  were  all  well  known  to  him  at  the 
time  of  making  his  said  will.     On  the  eth  day  of  June 
1 768  the  said  Mary  Chilcott,  the  eldest  daughter  of  the 

E  3  said 
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1886.  said  Biehard  Chilcott,  intermarried  with  one  George 
J~T"  Bishop^  by  whom  «he  had  issue  four  daughters  only,  and 
"WiNTis,  no  other  issue,  that  is  to  say,  BettVi  who  was  born  on 
PfEBAif,  the  6th  day  oi  August  1769 ;  Ann^  who  was  bom  on  the 
11th  day  of  October  1770 ;  Man/^  who  was  bom  on  the 
11th  day  of  January  1772;  and  Anna^  who  was  bom 
on  the  2d  day  of  October  1781.  Mary  Chikott,  after- 
wards Bishop^  in  the  life-time  of  the  said  Eleanor  White^ 
in  the  year  of  our  Lord  1799,  died.  On  the  1st  day  of 
May  \  794  the  said  Betty  Bishop^  the  eldest  daughter  of 
the  said  Mary  Bishop^  intermarried  with  John  Derham 
Perrattj  by  whom  she  had  issue,  the  within  named  de- 
fendant, Matthew  Perratt^  her  eldest  son,  and  heir  at 
law,  who  was  born  on  the  Sd  day  of  March  1795,  and 
which  said  Betty  PerreUt  and  Matthem  PerraU  are  still 
respectively  living.  On  the  1 4th  day  of  May  1 762  the 
said  Joan  ChUcotty  second  daughter  of  the  said  Richard 
Chikotty  intermarried  with  one  Isaac  Winter^  by  whom 
she  had  issue,  two  sons,  that  is  to  say,  Thomas  Chilcott 
Winter^  who  was  bom  on  the  18th  day  of  FAruary 
1763,  and  Isaac  Winter,  who  was  bom  on  the  15th  day 
of  Jitfy  1770,  both  of  whom  were  also  well  known  to  the 
testator ;  and  afterwards  and  after  the  death  of  the  said 
Ekanor  White j  to  wit,  on  the  8th  day  of  November  1820, 
she,  the  said  Joan  Chilcott,  afterwards  Winter,  died.  In 
the  respective  life-times  of  the  said  Ekanor  White  and 
the  said  Joan  Chilcott,  afterwards  Winter,  to  wit,  on  the 
30th  day  of  December  in  the  year  of  our  Lord  1817,  the 
said  nomas  Chikott  Winter  died,  a  bachelor  and  intes- 
tate, leaving  the  said  Isaac  Winter,  his  brother  and  heir 
at  law,  him  surviving.  On  the  3d  day  of  AprU  17C9, 
the  said  Sarah  Chikott,  the  third  daughter  of  the  said 

JRichard 
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BiAard  ChileoUj  intermarried  with  one  Samuel  Panom^  1886. 
hj  whom  she  had  issue,  two  sons,  that  is  to  say,  Jamts  j^~T" 
Anons,  who  was  bom  on  the  3d  day  of  October  1771,  ^iT^ 
and  Join  Parsons^  who  was  bom  on  the  4th  day  of 
Januarji  1773,  and  afterwards  and  in  the  liie*tinie  of  the 
sttd  Bleaauar  WhUe^  to  wit,  on  the  4th  day  of  Aagtult 
1813,  she,  the  said  Sarah  Chikott^  afterwards  Parsons^ 
died ;  and  afterwards,  to  wit,  sometime  in  the  year  of 
our  Lord,  1813,  the  said  James  Parsons  died  intestate^ 
and  wtthoat  issue,  leaving  the  within  named  John  Par* 
sons  his  brother  and  heir  at  law  him  surviving.  On  the 
4di  imjdi  August  1764  the  said  Betty  Ckilcott,  the  fourth 
daughter  of  the  said  Bichard  ChUcoU^  intermarried  with 
one  Benjamin  Viney^  by  whom  she  had  issue,  Thomas 
Fhuyf  her  only  son,  who  was  bom  on  the  5th  March 
1 765,  and  the  said  Betty  Chikott^  afterwards  Viney^  after- 
wards and  in  the  life-time  of  the  said  Eleanor  White^  to 
wit,  on  the  S4th  day  of  February  1804,  died,  leaving  the 
sttd  Thomas  Viney,  her  only  son  and  heir  at  law,  her 
surviving.  Thomas  Viney  afterwards,  and  in  the  life- 
time of  the  said  Eleanor  White^  to  wit,  sometime  in  the 
year  of  our  1795,  intermarried  with  one  Catherine 
Phelps^  by  whom  he  has  issue  one  son,  Thomas  Viney^ 
who  is  still  living ;  and  the  said  Thomas  Viney f  the  &« 
tber,  afterwards  on  the  15th  day  of  Jidy  1819,  duly 
made  and  published  his  last  will  and  testament  in  wri** 
ting,  bearing  date  the  same  day  and  year  last  aforesaid, 
and  signed  by  three  credible  witnesses,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
thereby  gave  and  devised  all  his  real  estate  to  the  said  Ca^ 
therine  Viney^  her  heirs  and  assigns  for  ever.  Thomas 
Finqf^  the  fiither,  afterwards  and  before  the  s^d  time 

E  4  when, 
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1826.       when,  &c.,  to  wit,  in  the  month  o(  September^  in  the  year 

-^      of  our  Lord  1819,  died,  without  revoking  or  altering  his 

WnmcK       said  will,  leaving  the  said  Catherine  Viney^  his  widow, 

PiBAAft.      and  the  said  Thomas  Vineyj  his  only  son  and  heir, at 

law,  him  surviving.     On  the  1 1th  day  of  November  1770 

Jgnes  Chilcottj  the  fifth  daughter  of  the  said  Richard 

Chilcottj   intermarried  with   one   John   Greendade,   by 

whom  she  had  issue  Thomas  Greenslade,  her  only  son, 

who  was  born  on  the  10th  day  of  December  1772,  and 

afterwards,  to  wit,  sometime  in  the  year  of  our  Lord 

1780,  the  said  Jb^n  Greenslade  died,  leaving  the  said 

Agnes  his  widow,  and  the  said  Thomas  Greenslade  his 

son,  him  surviving,  both  of  whom  are  still  living.     But 

whether,  &c. 

The  first  of  these  cases  was  argued  at  the  sittings  in 
banc^  after  Hilary  term  1822,  by  Jeremy  for  the  plain- 
ti£^  and  Bernard  for  the  defendant ;  and  the  second  was 
argued  by  Carter  for  the  plaintifi^,.  and  Bernard  for  the 
defendant.  The  case  then  stood  over,  that  the  third 
might  be  tried,  and  at  the  sittings  B,her  Easter  term  1824 
it  was  argued  by  Preston  for  the  plaintiff,  and  Bernard 
for  the  defendant.  The  judgment  was  then  postponed 
with  a  view  to  an  amicable  arrangement  amongst  the 
parties,  but  the  negociation  having  been  broken  ofi^ 
and  now  there  being  a  difference  of  opinion  amongst 
the  learned  Judges,  who  heard  the  arguments,  they 
delivered  their  judgments  seriatim. 

LiTTLEDALE  J.  After  stating  the  special  verdict,  pro- 
ceeded as  follows:  It  appears  by  the  special  verdict, 
thkt  John  Chilcott  is  dead,  and  never  had  issue  male ;  he 
either  took  an  estate  for  life  or  in  tail,  and  either  way 

the 
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the  remainder  to  his  &mi]y  is  at  an  end;  then  cornea 
the  devise  to  the  family  of  Richard  Chilcott.  The  de- 
vise is  as  follows :  "  if  no  male  heir  lawfully  begotten  by 
John  CAiicott,  then  the  above  lands  to  &11  to  the  first 
male  heir  of  the  branch  of  my  uncle  Richard  Chilcotfs 
femily,  paying  unto  such  of  the  daughters  of  Richard 
Chilcott,  which  shall  be  then  living,  100^  each  at  the 
time  oi  the  taking  possession  of  the  aforesaid  estates." 
And  the  qaestion  is,  which  part  of  his  uncle  Richard's 
family  satisfies  the  language  of  this  part  of  the  will. 
It  is  not  the  daughters;  they  are  the  several  stocks 
firmn  whom  the  heirs  are  to  emanate.  It  must  be 
amongst  the  males  that  the  reioainder-man  is  to  be 
found,  and  it  may  be  said  that  all  the  males  who  re^ 
present  the  daughters  of  Richard  Chilcott  make  up 
one  heir.  But  if  the  male  heir'of  each  of  the  daugh- 
ten  was  to  lake  a  part,  and  altogether  to  constitute 
in  the  aggr^ate  one  heir,  it  would  have  required 
stnne  other  words  to  express  that  intention.  It  is 
heir  in  the  singular  number,  and  the  ^rs^.  These 
two  expressiois,  therefore,  are  such  as  to  shew  dint 
only  one  person  was  meant.  The  question  is,  whe- 
ther any  one  or  more  persons  answers  the  descrip- 
tion oijfrtt  male  heir  of  the  branch  of  the  femily  of 
Richard  Chilcott,  ilncle  of  Emanuel  Chilcott,  the  testator. 
I  am  <^  opinion,  that  Thomas  Vittey,  the  son  of  Betti/, 
the  fourth  daughter  of  Richard  Chilcott,  who  was  born  ■ 
on  the  5th  of  March  1765,  and  whose  mother  died  the 
24th  Febnmry  1804-,  answers  that  description ;  and  that 
be  having  devised  to  his  wife  in  fee,  she  is  now  entitled 
t  recover  in  the  ejectment,  in  which  she  is  one  of  the 
1  of  the  plaintifi".  It  is  a  general  rule  (though 
there 
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ISM.  tlmremay  be  some  exceptionsi  which  do  not  epply  to 
the  present  case),  that  if  an  unnamed  person  takes  by 
Winnft  purchase^  he  must  answer  the  whole  description  of 
the  designation  by  which  he  is  mentioned  in  the  do- 
cument, whether  deed  or  will.  And  then  it  is  to  be 
seen  whether  Thomas  Viney  did  answer  the  full  de- 
scription of  ^^  first  male  heir  of  the  branch  of  Richard 
Chilcotfs  &mily." 

First,  he  is  an  heir  of  one  of  the  daughters,  which 
daughter,  with  her  four  sisters,  constitute  the  family; 
bis  mother  Bettys  died  in  1804,  and  he  was  born  in 
1765.  In  1804>,  when  his  mother  died,  the  particular 
estate  which  was  to  support  the  contingent  remainder 
still  continued.  Upon  her  death  the  remainder  be- 
came vested  in  him  as  an  heir,  provided  it  should  appear 
that  he  filled  the  other  descriptions  otjlrst  and  male. 
He  was  a  male  heir,  because  he  was  the  son  of  that 
daughter,  without  the  intervention  of  any  female,  and, 
therefore^  could  take  either  by  descent  or  purchase. 

Thus,  then,  he  fills  two  of  the  descriptions.  But  it 
will  be  a  subject  of  more  discussion,  whether  he  filk 
the  description  afjirsi  within  the  meaning  of  the  wilL 
His  mother  having  died  before  any  of  her  sisters,  he 
was  the  first  person  who  filled  the  character  of  heir,  if 
heir  is  to  be  taken  in  that  sense  of  the  word,  which  says 
that  a  person  cannot  be  heir  till  the  ancestor  be  dead ; 
and  if  that  be  so,  then  as  he  is  the  first  person  of  the 
descendants  of  the  daughters  that  fills  the  character  of 
heir,  he  unites  in  him  all  the  three  parts  of  the  de- 
scription; he  is  heir,  he  is  male  heir,  and  he  is  first 
male  heir. 

There  is  a  maxim  in  the  law,  nemo  est  hseres  viv^i- 

tis, 
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tis,  tbevccDtscy  of  which  has  mrer  been  queaticMMd  u  » 

gaaend  pR^KMition.  Id  Co.ZaU.  378  a.  it  u  Mid,  if  % 
hue  for  life  be  made,  remunder  to  the  right  bein  efJ.S^ 
J.  S.  being  then  alive,  it  sufficeth  that  the  inheritaDce 
paswth  preseotly  out  of  the  lessor,  but  cannot  vert  in 
^  bar  of  J.  S^  for  that  living  the  &ther,  he  is  not  ia 
renlm  natorft,  for  not  est  htxret  viverUist  so  as  the  ro* 
maiflder  is  good  npon  this  contingency,  viz.  if  J.  S.  die 
^riog  the  life  of  the  lessee.  In  Arcket't  case  (a),  the 
devlae  was  to  A.  for  life,  and  afterwards  to  the  nest  heir 
Bale  of  (he  body  of  A^  and  to  the  hxaxn  male  of  the 
body  cf  sach  next  heir  male.  A.  made  a  feoffment; 
Hdd*  that  the  right  male  heir  of  A.  could  not  enter  for 
a  ferfeitttre  in  the  life  of  A^  for  he  cannot  be  heir  aa 
long  as  A.  lives.  It  was  also  held,  that  the  remainder  to 
the  right  male  heir  of  A.  is  good,  although  he  cannot 
have  a  right  heir  during  bis  life,  but  it  is  snfficient  Uiat 
the  remainder  vests  eo  instanti,  that  the  particular  estate 
deternunea.  laCkt^onaranABcmyei'acaaiip),  W.Bom/er 
denied  to  hia  youngest  son  in  tail,  remainder  to  the 
hdrs  of  the  body  of  the  eldest  son,  remainder  tb  the 
daughters  in  fte.  W.B.  died,  and  the  seccmd  atMi  died 
withont  issne,  living  the  eldest  son,  who  had  issue,  who 
WM  the  tmant  in  an  assize  oS  novel  disseisin.  It  was 
contended,  that  though  in  a  grant,  the  sen,  living  his 
felfaer,  cannot  take  as  heir  by  limitfltion  as  famr  to  hb 
fether,  because  that  none  can  be  said  or  held  heir  to  his 
iatber  as  long  ta  the  father  is  alive,  yet  by  way  of  devise 
tbe  law  shall  favoor  the  intention  of  the  party,  and  the 
I  of  the  devisor  shall  prevail.    But  all  the  Court 


(a)  IChWk  ((}  SXwkTO. 
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1826.       was  strongly  against  it,  and  held  that  as  well  in  the  case 
_      -  of  a  devise  as  a  grant  all  is  one,  and  judgment  was 

WntnR  given  for  the  plaintiff.  In  Else  v.  Osbom{a\  A.  had 
PsEBAtf.  made  a  settlement  to  the  use  of  himself  for  ninety-nine 
years  (if  he  so  long  live),  remainder  to  trustees  and  their 
heirs  during  his  life,  &c.  remainder  to  the  use  of  the 
heirs  of  his  body,  remainder  to  himself  in  fee.  A.  had 
two  sons ;  and  A.  and  the  trustees  and  the  eldest  son, 
when  of  age,  joined  in  a  feoffment  and  fine  to  B.  in  fee, 
as  a  security  for  so  much  money;  the  eldest  son  died 
without  issue^  and  the  second  son  brought  a  bill  to  set 
aside  this  mortgage.  The  Lord  Chancellor  said,  *<this 
is  plainly  a  contingent  remainder,  being  limited  to  the 
heirs  of  the  body  of  A,,  who  can  have  no  heir  during 
his  life;  for  nemo  est  Jueres  viventis,*^ 

The  word  heir,  however,  is  not  always  used  in  the 
law  as  meaning  a  person  whose  ancestor  is  dead,  and 
there  are  several  cases  where  it  applies  though  the  an* 
eestor  be  living,  and  in  those  cases  it  means  heir  ap^ 
parent  In  Caimden  v.  Clarke  (i),  illustrations  are  given 
of  heirs  of  this  kind  as  applicable  to  lands  in  gavelkind 
and  borough  English^  which,  however,  do  not  apply,  as 
there  heirs  are  the  same  as  heir  applicable  to  socage  lands. 
In  Burchett  v.  Durdant  (c),  illustrations  are  given  from 
writs  of  ravishment  of  ward,  Quare  filium  et  haeredem  ra- 
puit)  and  the  statute  25  Ed.  S.,  by  which  it  is  treason  to 
kill  the  heir  of  the  king.  In  Darbison  v.  Beaumont  {d\ 
instances  of  heir  being  used  to  mean  Jieir  apparent^ 
are  more  fully  stated,   and   other  illustrations  besides 


(a)  1  p.  IVrnt.  387.  (Ji)  Hob.  31. 

(c)  2  Vent.  311.  31S,  (d)  Fortescue^  18.  22, 


those 
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those  in  VerUris  an  there  given.  But  19  all  these  in- 
stances, the  word  heir  from  the  subject-matter  necessarily 
means  ieir  ajrparent,  and  not  heir  after  the  death  of 
the  ancestor.  And  it  inaj'  be  contended,  that  because 
the  word  heir  has  these  varioos  significations,  and  ma; 
mean  heir  apparent  as  well  as  lull  heir;  it  ought  in 
this  instance  to  be  applied  as  such,  and  if  that  were 
tbe  cas^  then  Thomas  Cbilcott  Winter^  the  brother  of 
haac  JVinteTf  a  lessor  of  the  plaintiff,  would  be  the 
penon  entitled,  because  he  was  bom  before  Thomas 
finnft  viz,  in  1763,  end  was  tbe  first  born  male  of  the 
hniDcb  of  Richard  Chiicotfs  ■  family ;  and  then,  as  he 
was  an  bar  and  was  a  male,  the  being  first  horn 
gBTe  him  the  character  of  heir  apparent,  which  in  this 
Ttew  of  considering  it  is  the  same  thing  as  heir;  and 
that,  therefore,  he  filled  the  full  and  entire  descrip- 
tion oTjirst  male  heir.  There  are  certcdnly  many  in- 
stances nnder  wills,  where  the  word  heir  has  been  used  in 
the  sense  of  heir  apparenL  In  Burchett  v.  Durdant  {a) 
there  was  a  devise  to  Higden  in  trust  for  Sobert  Ditrdantf 
and  after  his  death  to  the  heirs  male  of  his  body  now  liv- 
ing, and  to  such  other  heirs  male  and  female  as  be  shall 
hereafter  happen  to  have.  The  principal  quesdon,wa% 
whether  the  devise  to  the  heirs  of  the  body  of  Dur- 
dant now  living,  was  a  vested  or  a  conUngent  re- 
ntainder.  It  was  urged  that  a  man  cannot  take  aa  beir 
in  tbe  life  of  his  ancestor,  for  nemo  est  heeres  viventis. 
But  it  was  resolved  that  it  was  a  remainder  vested, 
for  being  limited  to  the  heirs  of  the  body  of  Bobert 
Durdant  now  living,  it  was  a  sufficient  destgnaUon  of  the 
I  person,  and  as  much  as  if  he  had  said  heir  apparent. 

(a)  3  FeM.  311. 
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IM9.  Tbe  ground  of  this  decision  is  the  use  of  the  words 
nam  Uving^    If  it  bad  not  been  for  the  introduction  of 

Wim»  these  words»  the  general  doctrine  is  admitted.  And,  eTen 
as  tbe  case  was,  Chief  Baron  Atkyns  and  Mr.  Justice 
Powell  were  of  opinion  that  it  was  a  contingent  re* 
mainder,  but  as  there  had  been  a  judgment  in  the  House 
of.Xiords  on  another  case  upon  the  same  will  where  it 
was  held  to  be  a  vested  remaind^,  tliey  thought  theo»- 
seWes  bound  by  that  decision  (a).  In  Darbison  t.  Beau^ 
mond  (&),  a  remainder  was  devised  to  the  heirs  male  of 
the  body  o£  E.Im  lawfully  begotten.  JE.  L.  was  living 
at  tbe  time  of  the  remainder  taking  places  yet  it  was 


(•)  Tbe  ciM  here  anuMI  to  wm  Jamci  v.  Riekardatm,  an  cjectawiit 
CB  Uie  dcmiie  of  G.  Durdani,  the  cldett  son  of  RobtH  Durdant^  It 
it  reported  in  feverBl  books,  2  Lev,  232.,  1  Venir,  354. ,  Sir  T.  Raym,  330. » 
and  Sir  7.  Janet,  29.  By  tbe  report  in  Lev*  it  appears  that  the  Court 
«f  K.  B.  bald  that  the  remainder  vested  in  G.  Dwrdaniy  tm  Mr  maU  of 
bifl  tather,  that  judgment  was  reversed  in  the  Exchequer  Chamber,  but 
affirmed  in  tbe  House  of  Lords,  tbe  judgment  of  the  Exchequer  Chamber 
being  there  reverted,  and  nothing  is  there  stated  as  to  the  opinions  of 
particular  Judgea.  At  the  end  of  that  caM  it  is  stated,  that  upon  the 
death  of  G.  Durdani  a  new  ejectment  was  brought  against  his  heir,  and 
upon  a  new  hearing  of  this  matter,  judgment  was  given  in  the  K.  6. 
far  the  heir,  that  judgment  was  affirmed  in  the  Exchequer  Chamber,  and 
again  in  the  House  of  Lords.  According  to  the  report  in  Sir  T.  Jiaywt* 
the  judgment  of  the  K.  B.  in  Jamet  ▼.  Richardson  was  reversed  in  the 
Exchequer  Chamber,  *'  nemine  contradicente  prster,  Aikyns  JustTce  del 
Con.  Bank."  Aecoiding  to  the  report  in  1  Venlr.SSA.  there  was  a 
difference  of  opinion  in  the  Court  of  K.  B.,  Scroggs  C.  J.,  Wyide,  and 
Jones  Js.,  holding  that  the  remainder  was  vested,  Dolben  J.  that  it  was 
contingent.  In  the  report  by  Sir  T.  Jones,  he  merely  states  what  were 
the  several  judgments  pronounced  in  the  case,  without  alluding  to  the 
opinions  of  individual  judges.  When  Burchelt  v.  Dwrdant  afterwards 
came  before  the  Court  of  Exchequer  Chamber,  it  is  said  in  2  Ventr,  313., 
that  jftkym  C  B.  and  Pomdl  Justice,  seemed  to  be  of  opinion  that  the 
remainder  was  eeatiggept. 

(6)  Vm.  DetiHt  U  b.  pL  5. 

held 


iH  THE  6m  ft  7th  Yjbabs  of  GEORGE  IV.  6» 

lield  thit  tbe  beir  apparent  should  .take.    This  taken       1M6. 

bjr  itself  would  be  an  authority  to  shew,  that  heir  io  a  will     ^     7^ 

mems  beir  apparent  without  any  further  langruage  to  shew      Wnrw 

such  a  meaning.     But  it  is  a  very  short  minute^  and 

begins  very  abruptly  in  these  words,  and/or  drfauU  of  such 

iamte^  without  stating  what  had  gone  before.    In  the 

report  of  tbe  same  casoi    1  P.  Wms.  229^  it  appears 

that  tbe  teststor  by  his  will  gave  a  legacy  to  E*  L* 

whom  be  notices  as  being  livings  and  that  she  had  three 

sonsi    And  that  is  the  express  ground  of  tbe  decision. 

Besides  tbe  testator  gave  the  heir  at  law  an  annuity 

which  shewed  that  she  should  not  have  the  estate.^ 

But  this  judgment  of  the  Exchequer  was  reversed  in  the 

FiTdifiQupr  Chamber  by  the  two  chief  justices,  though 

^t  reversal  was  reversed  in  the  House  of  Lords.     And 

that  diews  there  was  a  great  difierence  of  opinion  upon 

iL    (And  I  have  before  noticed,   that  in  the  case  of 

BmrtkeU  v.  DurdatU  (a),  the  chief  baron  and  one  of  the 

puisne  judges  were  of  a  different  opinion,  only  that  they 

considered  themselves  as  bound  by  the  decision  of  the 

House  of  Lords,  so  that  in  those  two  cases  all  the  three 

chie&  and  another  judge  differed  in  opinion.)     The 

same  case  is  reported  in  Fortescue^  18.     And  there  it 

appear^  by  the  will  that  Elizabeth  Long  was  living,  and 

that  is  tbe  main  ground  of  tlie  argument  of  Fortescue* 

And  these  cases,  therefore,  are  all  the  same,  and  appear 

to  have  undergone  great  consideration,  but  the  decisioo 

was  by  no  means  founded  on  the  unanimous  opinion  of 

tbe  judges.     It  is  not,  however,  necessary  to  question 

tbe  doctrine  there  established ;  it  appears  quite  correct 

iad  oooMtent  with  the  general  rules  of  law.    In  Goodf^ 

right 
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i826.  rig^  dem.  Brooking  v.  White  {a\  devise  was  of  a  re- 
p^,  ^^^       mainder  to  the  heirs  and  assigns  of  Margaret  fF.,  and 

Wixm  held  that  her  heir  might  take  though  she  was  alive; 
FkAKATT.  but  it  appeared  by  the  will  that  she  was  alive.  De 
Grey  C.J.  says,  that  within  a  century,  a  more  liberal 
construction  of  the  words  of  a  testator  has  prevailed, 
and  they  have  been  generally  taken  in  their  popular 
sense,  and  he  cites  cases  to  shew  that  where  the'words 
Tuno /fVfng^  have  been  used,  the  person  called  heir  may 
take,  notwithstanding  the  ancestor  be  alive.  In  that 
respect  De  Grey  C.  J.  delivers  his  opinion  in  con- 
formity with  the  cases  I  have  already  cited,  and  this 
case  in  Blackstone  does  not  go  in  the  least  further  than 
those  cases,  and  leaves  the  law  just  as  it  was,  and  is 
only  a  recognition  of  the  decision  in  the  House  of 
Lords,  in  which  the  Court  of  Common  Pleas  in  this 
instance  acquiesced;  but  it  does  not  at  all  touch  the 
point,  whether  the  word  heir  can  be  held  to  mean 
heir  apparent  where  nothing  in  the  will  tends  to  shew 
it  was  used  in  that  sense.  All  these  cases,  therefore, 
only  come  to  this,  that  if  there  be  sufficient  upon  the  will 
to  shew  that  the  word  heir  is  used  in  the  will  in  such  a 
way  as  proves  the  testator  to  have  meant  heir  apparent, 
it  shall  be  so  considered  as  he  intended  it,  but  they 
establish  nothing  more.  In  this  will  there  is  nothing 
to  shew  that  he  did  intend  it  to  mean  heir  iipparent. 
In  the  cases  above  cited,  the  words  heir  or  heirs 
have  been  applied  to  the  descendants  of  some  one 
individual;  here  they  are  applied  generally  to  those 
of  the  five  sisters.  No  preference  is  shewn  to  any 
of  them,  or  of  their  descendants;  they  are  all  treated 

• 

(a)  2Bfadbf.  1010. 

alike 


IN  THE  «TH  &  7th  YeARS  OF  GEORGE  IV. 


wbere  there  is  a  sum  of  100/.  directed  to  be  paid 
to  such  of  them  as  shall  be  alive  when  the  remainder- 
'oian  comes  to  the  estate.  Probably  the  testator  wished 
to  shew  no  preference,  and  to  avoid  that,  he  purposely 
made  it  contingent  as  to  which  part  of  the  &mily  should 
have  the  estate. 

This  sort  of  uncertainty  in  the  present  will,  as  to  who 
was  to  be  the  object  of  the  testator's  bounty,  is  only 
what  mast  frequently  occur  in  devises  of  contingent 
remainders*  In  Boreton  v.  Nichols  (a),  A.  made  a  feoff«< 
ment  to  the  use  of  himself  for  life;  remainder  to  C,  his 
second  son,  for  life;  remainder  to  the  use  of  the  first 
son  of  C  wiko  should  have  issue  male  of  his  body,  and 
his  heirs  for  ever :  which  is  quite  as  uncertain  and  con- 
tingent as  the  present. 

In  considering,  however,  what  is  the  meaning  of  the 
word  hdr^  it  is  necessary  that  I  should  advert  to  a 
numerous  dass  of  cases  arising  out  of  the  doctrine  laid 
down  m  Littleton^  s.  21,  22,  23,  24,  and  in  Lord  Cok^s 
Commentaries  upon  them,  that  to  entide  a  person  to 
daim  as  purchaser  under  a  devise  to  heirs  male  or  heirs 
female  of  the  body^  under  particular  circumstances, 
a  person  must  shew  that  he  fills  every  part  of  the 
description,  and  that  he  is  actual  heir.  That,  I  think, 
is  true  as  &r  as  applies  to  this  case,  and  as  I  have 
endeavoured  to  shew;  but  a  very  numerous  class  of 
cases;,  as  applicable  to  this  rule^  have  occurred,  and 
are  collected  in  a  most  elaborate  and  ingenious  note 
of  Mr.  Hargraoe  to  Ccke  Littletotij  24  &,  and  in  an- 
other note  to   Coke  Littleton^    164  6.     The  cases  he 

(a)  Cro.  Car.  364.     LiU.  Re]).  159. 

Vol.  V.  F  refers 
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1826»  refers  to,  are  in  support  of  Lord  Coke^%  positioir^ 
J~T"  that  to  entitle  a  person  to  take  by  purchase  under  a 
Wiwns  limitation  to  the  heir  female,  it  is  necessary  to  shew  the 
person  to  be  heir  as  well  as  female. 

I  have  not  entered  into  a  consideration  of  these  author 
rities,  as  I  think  they  do  not  bear  upon  this  case ;  and 
for  the  decision  of  the  question,  I  think  it  not  material 
whether  Lord  Cok^  is  right  or  wrong.  The  point  in  all 
this  class  of  cases  has  been,  whether  the  person  claiming 
was  heir  as  well  as  heir  apparent ;  i.  e.  not  whether  he 
or  she  was  heir  with  reference  to  the  maxim  of  nemo  est 
baeres  viventis,  but  heir  with  reference  to  somebody  else 
being  heir,  and  therefore  the  person  claiming  being 
neither  heir  as  representing  a  deceased  ancestor,  or  heir 
apparent.  This  may  be  illustrated  by  what  Lord  Coke 
says  in  Co.  Litt.  24  b.  ^*  When  a  man  giveth  lands  to  a 
man,  and  the  heirs  female  of  his  body,  and  dietb,  haying 
issue  a  son  and  a  daughter^  the  daughter  shall  inherit ; 
for  the  will  of  the  donee  (the  statute  working  with  it) 
shall  be  observed.  But  in  case  of  a  purchase  it  is 
otherwise,  for  if  A.  have  issue  a  son  and  daughter,  and 
a  lease  for  life  be  made,  remainder  to  the  heirs  female 
of  the  body  of  A.j  A,  dieth,  the  heir  female  can  take 
nothing,  because  she  is  not  heir ;  because  she  must  be 
both  heir  and  heir  female,  which  she  is  not ;  because  the 
brother  is  heir,  and  therefore  the  will  of  the  giver  can- 
not be  observed ;  because  here  is  no  gift,  and  therefore 
the  statute  cannot  work  thereupon." 

But  the  question  here,  is  not  whether  the  different 
claimants  are  heirs  or  not,  for  each  of  them  is  an  heir, 
i.  e.  either  an  heir  after  the  death  of  his  ancestor,  as  is 
the  case  of  Thomas  Viney^  who  is  heir  to  Bettys  the 

fourth 
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GmnbiaogbteTofRichardChilaOt,  or  es  is  the  case  of       1826. 
Thomas  Ckikott  Winter,  who  was  heir  apparent  to  Joattt       "    ^ 
the  second  daughter,  or  as  is  the  case  oi  Mattkgm  Perrait,       Wim« 
who  is  heir  apparent  to  his  mother  Bdty,  who  was  heir      BtMAn. 
a!  Mary,  the  first  daughter.     For  each  of  these  three 
persons  represent  an  ancestor  of  whom  they  are  re- 
spectively heirs ;  each  is  therefore  an  heir  in  one  sense 
or  imother  of  the  word.     It  is  not  a  question  of  being 
heir  to  the  testator,  or  Ijeing  heir  to  Richard  Chilcott, 
it  is  an  heir  of  the  branch  of  his  femily,  which  branch 
consisted  of  £ve  females,  each  of  whom  was  to  be  an 
ancestor,  from  whom  several  heirs  were  to  spring. 

I  have  not  particularly  noticed  the  claim  of  Matth^a 
Perratti  his  claim  is  liable  to  the  same  objection  as  that 
of  Winter,  because  though  his  mother  Betty  became 
bdr  to  her  mother  Mmy  on  the  death  of  Mary,  yet 
Bdty,  the  daughter  of  her  mother  Mary,  is  still  living, 
and  therefore  M.  Perratt  does  not  even  now  fill  the  cha- 
racter of  ieir,  as  his  mother  is  alive;  and  bis  claim, 
theretbie,  cannot  be  supported. 

,  And,  upon  the  whole  of  the  case,  I  think  it  resolves 
itself  into  this,  whether  the  word  heir  is  to  be  taken  to 
mean  the  heir  of  a  deceased  ancestor  or  heir  ^tparent  ,- 
and  as  I  think  it  means  the  heir  of  a  deceased  ancestor, 
I  think  judgment  should  be  given  for  the  plaintiff  on  the 
connt  on  the  demise  of  Catherine  Viney,  in  the  action  in 
which  she  and  Thomas  Vin^  and  T.  Greenslade  are  lessors 
of  the  plaintiff;  and  judgment  for  the  defendant  on  the 
other  counts  on  the  several  demises  of  Thomas  Viney  and 
T.  GreeTJsladc,  and  also  for  the  defendant  in  the  two 
r  ejectments.' 

F  2  HOLROTD 
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IBM.  HolroydJ.     The  different  claims  of  the  several 

_  parties  in  these  three  ejectments,  arise  upon  the  will  of 

Wnrrta  Emauucl  CkUcMj  made  16th  March  1786.  By  that 
will,  after  giving  half  of  TtTickwell  estate  (that  estate 
being  the  premises  in  question)  unto  Eleanor  White, 
during  h^r  natural  life,  and  the  other  half  (inter  alia) 
unto  Elizab^h  Chilcott,  his  wife,  during  her  natural  life, 
with  power  for  her  to  give  what  she  thought  proper  to  her 
s^sltscs  Eleanor  White  and  Ann  White ,  during  their  natural 
lives,  he  devises  as  follows :  "  And  after  the  above  lives 
being  expired,  that  is  to  say,  Elizabeth  Chilcotty  Eleanor 
White,  and  Ann  White,  all  the  lands,  rights,  profits,  and 
hereditaments  of  TVuckweU  estate,  to  come  to  John 
Chilcott,  my  kinsman,  living  in  London,  or  his  male 
heir,  if  any,  free  land,  not  to  be  sold  nor  mortgaged  on 
any  account  whatsoever;  but  to  remain  in  the  Chilcoti^B 
family  for  land  of  inheritance,  with  two  cottages,  gar- 
dens, and  orchard,  in  the  parish  of  Brompton  Ralph, 
adjoining  to  the  aforesaid  TruckweU  estate,  called  by  the 
name  oi  Middle  Weicombe,  free  land,  and  if  no  male  heir, 
laio/idly  begotten  hy  the  said  John  Chilcott,  then  the  above, 
lands  to  Jail  to  tte^rst  male  heir  of  the  branch  qfrm)  unde 
Richard  Chilcott's  family,  who  lived  at  Hancrick  Farm, 
yielding  and  paying  unto  such  of  the  daughters  of  the 
aforesaid  Richard  Chilcott,  "which  shall  be  then  living, 
the  sum  qflOOL  each  at  tlie  time  of  the  taking  possession  of 
the  aforesaid  estates!* 

The  testator  died  27th  May  1787,  leaving  the  above 
named  John  Chilcott,  who  was  his  cousin  and  heir  at 
law,  sdrviving,  who  afterwards  dying  without  issue  male, 
in  the  life-time  of  Eleanoj-  White,  his  estate  tail  became 
extinct,   and    Elizabeth  Chilcott,   the  testator's  widow, 

having 
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1826.        branches  still  remained,  both  which  the  testator  had  in 
^     ^  his  contemplation  in  his  devises  of  the  Trucfrwell  estate. 

Dos  dniu  ^ 

WzMTKA       One  of  those  two  branches  liad  consisted  of  his  elder 

agamtt 

Fbaeatc  unde  John  Chilcottj  who  was  dead,  leaving  only  one 
child,  the  testator's  said  kinsman  John  Chilcott^ ,  named 
in  the  will,  who  at  the  time  of  making  the  will  was 
living,  and  had  one  child  only,  a  daughter,  then  un- 
married. As  to  the  other  of  those  two  branches,  which 
the  testator  calls  the  branch  of  his  uncle  Richard  Chil" 
cotfs  &mily,  Richard  Chilcoltj  who  was  the  testator's 
younger  uncle,  was  dead  without  issue  male,  but  he  had 
left  five  daughters,  all  married  and  living ;  Mary^  the 
eldest  daughter,  had  four  daughters,  but  no  son  or  male 
descendant  then,  and  each  of  the  other  daughters  of 
Richard  ChilcoU  had  a  son  or  sons  then  living.  This  was 
^  the  state  of  the  ChilcoU  family  at  the  time  of  making  the 
will,  and  the  same  continued  to  be  so  until  the  testator's 
death ;  and  these  five  daughters  oi  Richard  ChilcoU^  and 
their  children,  were,  at  the  time  of  making  the  will,  all 
well  known  to  the  testator.  This  being  found  to  be  the 
state  of  things  at  the  time  of  making  the  will,  let  us  see 
what  these  devises  are^  as  they  regard  each  of  those  two 
remaining  branches  of  the  family*  With  respect  to  the 
first  of  those  branches,  the  testator  directs  the  premises, 
after  the  life  estates  are  expired,  to  come  to  Johji  ChilcoU^ 
(who  was,  as  above  stated,  the  son  of  the  testator's  elder 
and  deceased  uncle  tJoAn  ChilcoU,)  or  to  his  male  heir, 
if  any,  not  to  be  sold  or  mortgaged,  but  to  remain  in 
the  ChilcoU  family  for  land  of  inheritance,  and  if  no 
male  heir,  lawfully  begotten  by  the  said  John  ChilcoU, 
the  devisee,  then  he  devises  over  in  favor  of  the  first 
male  heir  of  the  second  of  those  two  branches.  The 
devise  as  to  the  first  of  these  two  branches  of  the  ChilcoU 

family, 
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iatnUy,  was,  in  truth,  b  devise  to  such  person  only,  as 
either  was,  at  the  time  of  making  the  will,  or  would  be 
at  the  time  of  the  death  of  the  testator,  when  the  wilt 
vouid  first  b^n  to  operate,  the  male  heir  of  that 
branch  oPthe  £imily  io  that  strict  sense  which  the 
maxim  "  nemo  est  h«eres  viventis,"  requires.  John 
ChUcotty  the  devisee,  was,  m  the  most  strict  sense,  the 
male  b«r  of  that  branch  of  the  family,  his  father  being 
dead.  If  he,  therefore,  survived  the  testator,  he  would 
be  the  only  person  to  take  under  the  devise  to  or  la 
bvor  of  that  branch  of  the  family :  and  so  it  would  be* 
in  case  he  died  before  the  testator,  supposing  that  his 
male  heir  would  take  no  estate  by  purchase,  as  would 
be  the  case  if  in  the  devise  to  him,  "  or  to  bis  male 
heir,  if  any,"  the  word  or  is  to  be  construed  and.  But 
supposing  the  words  are  to  be  taken  strictly  in  the  dis- 
jooctive,  so  as  to  prevent  the  estate  to  the  male  heir 
from  lapsing  by  the  Other's  death  during  the  testator's 
life-time,  still  no  person  could  take  under  that  devise 
who  was  not  both  heir  (in  the  above  sense  of  the  word 
heir)  and  male,  according  to  the  cases  put  by  Lord  Coke 
in  Co.  Utt.  25  i. ;  and  the  son  of  John  Chikiat,  in  case 
he  left  one;,  or  if  otherwise,  the  son  of  his  daughter,  in 
case  she  had  died  and  lefl  one,  would  be  the  only  person 
to  take  under  the  above  description  according  to  those 
Buthonties.  Her  son  might  have  taken,  being  both  h^r 
and  male,  but  according  to  those  authorities,  the  estate 
would,  I  think,  not  have  gone  to  her  son,  unless  she  were 
dead,  he  not  answering  that  description  of  heir  daring 
her  liie,  unless  something  can  be  collected  from  the  will 
1  a  contrary  intent,  and  no  such  contrary  intend 
,  can  be  sufficiently  made  to  appear.  No  other 
F  i  male 
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182S.  male  heir,  but  an  heir  male  of  his  body,  could  take 
J~7"  under  the  above  description,  whether  by  descent  or 
"WumiR  purchase,  for  the  words  "  his  male  heir,"  to  be  a  good 
description  in  a  will,  to  take  as  a  purchaser,  are  to  be 
construed  ^^  heir  male  of  his  body,'^  according  to  the 
-doctrine  laid  down  in  Co.  LitL  27  a.,  Hob*  32.,  and 
Lord  OssulsUm^s  case  {a) :  even  if  the  subsequent  words^ 
'^  and  if  no  male  heir  lawfully  b^otten  by  the  said  John 
Chileoti"  had  not  shewn  that  such  must  be  the  con- 
struction. If  they  are  to  be  construed  words  of  pnr- 
»  chase,  his  (c7.  C's)  son,  if  he  had  one,  would,  instead  of 
the  &ther,  have  taken  as  a  purchaser  under  that  descrip- 
tion, if  the  &ther  had  died  in  the  testator's  life-time,  b» 
that  son  would  then  have  been  the  heir  male  of  the  body 
of  his  deceased  father,  and  of  that  branch  of  the  family, 
within  the  same  strict  sense  of  the  above  maxim ;  and 
6o  might  the  daughter's  son  (if  he,  J.  C,  left  no  son, 
and  the  daughter  were  dead)  have  taken  by  purchase, 
though  not  by  descent  under  that  description.  So  that 
no  person  could,  I  think,  be  held  to  take  under  the  de- 
vise in  favor  of  the  first  of  these  two  branches  of  the 
family  of  the  ChtlcotiSy  unless  he  was,  or  until  he  came 
under  the  description  of  "  male  heir,"  within  the  above 
maxim  ^^  nemo  est  hseres  viventis." 

This  being  in  my  opinion  the  effect  of  the  devise  in 
favor  of  the  first  of  the  above  two  branches  of  the  Chil- 
cott  family,  that  no  one  but  a  male  heir,  according  to 
the  above  strict  sense  of  the  expression  **  male  heir,'' 
could  take  under  it;  and  the  words  "male  heir,"  (so  fai* 
as  they  regard  a  male  heir  of  that  branch  of  the  family), 

(a)  11  Moa,  189.     oSaUcZoG, 

being 
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being  used  by  the  testator  only  in  that  same  strict  sense, 
let  us  see  what  the  <levise  over  in  fiivor  of  the  second 
of  the  above  two  branches  of  the  Ckikoit  family  is,  and 
what  should  be  its  construction ;  and  whether  the  devise 
in  &Tor  of  the  first  branch,  and  the  necessary  effect  of 
that  devise  can,  and  if  so,  how  far  it  can,  aid  us  in  the 
collecdoQ  of  the  testator's  intention,  or  in  the  l^al  con- 
stmctum  aod  effect  that  is  to  be  given  to  this  devise 
over  in  &vor  of  the  second  branch.  This  devise  over  is, 
"  and  if  DO  male  hdr  lawfully  begotten  by  the  stud  John 
CkUcott,"  that  is  to  say,  "  if  no  such  male  heir  of  the 
body  of  .^n  ChiUxttt,  the  devisee,  as  the  above  maxim 
requires;"  then  "the  above  lands  to  fall  to  the  6rst 
xnale  heir  (^  the  branch  of  my  uncle,  Richard  Chilcotfs 
^mily."  There  were,  at  the  time  of  making  the  will, 
Mofe  Heirs  appareta  of  the  respective  bodies  of  the  four 
younger  daughters  of  Richard  Chikolt,  and  this  was 
known  to  be  so  by  the  testator,  and  yet  he  does  not  (as 
he  did  as  far  as  could  be  done  in  the  devbe  in  favor  of 
the  6m  of  Ihe  above  two  branches  of  the  family,  viz.  in 
the  devise  to  his  kinsman,  Jo/in  Chilcott,  or  his  male 
heir)  des^ate  any  person  by  name  as  the  person  he  in- 
tended should  take,  as  he  might  easily  have  done,  if  he 
intended  the  first  male  heir  apparent,  as  such  heir  was 
then  in  esse,  and  the  testator  knew  him.  Nor  does  he 
say  from  witich  daughter  of  Richard  Chilcott  such  male 
heir  should  be  descended.  But  the  heirs  of  Richard 
Chilcott  were  then  all  females,  and  the  testator  did  not 
intend  the  estate  should  fall  to  a  female  heir  or  heirs.  I 
consider  his  intent  to  have  been  (and  unless  his  intent 
I  be  shewn  to  have  been  otherwise,  the  legal  con- 
aion,  I  think,  must  be)  that  when  and  as  soon  as 
there 


74  CASES  IN  HILARY  TERM 

1826.        there  came  to  be  a  male  hein  instead  of  a  female  one 
~        (which  could  only  be  by  there  arising  a  male  heir  within 

Winter  the  maxim,  "  nemo  est  haeres  viventis"),  the  estate 
Pbb&ar,  should  go  to  and  vest  in  such  male  heir,  and  the  testator 
contemplated  that  there  would,  or  at  least  might  be  such 
a  male  heir  by  the  death,  in  the  interim,  of  some  at  least 
of  those  female  heirs,  the  daughters  of  Richard  Chilcott^ 
as  appears  by  the  condition  or  proviso  that  the  male 
heir  should  pay  to  such  of  his  {Richard  Chilcotfs) 
daughters,  which  should  be  then  living,  100^.  each,  at 
the  time  of  taking  possession  of  the  aforesaid  estates. 
The  eldest  daughter  had  no  son,  but  had  four  daughters, 
the  eldest  of  whom,  after  the  testator's  death,  bore  a 
son,  the  defendant,  Matthew  Perratt :  but  he  is  not  even 
yet  a  male  heir  of  that  branch  of  the  family,  within  the 
description  of  the  maxim,  his  mother  being  still  living ; 
and  instead  of  being  the  first,  he  is  the  last  male  heir  of 
the  family  in  the  order  of  time  of  birth,  even  if  an  heir 
apparent  is  to  be  considered  as  coming  within  the  e* 
vise.  The  person  who  first  became  such  male  heir,  in 
that  strict  sense  of  the  expression,  was  Thomas  Viney^ 
the  son  of  Betty  Viney^  Richard  Chilcotfs  fourth  daugh- 
ter, who,  on  the  death  of  his  mother,  who  died  on  the 
24th  February  1804,  in  the  lifetime  of  Eleanor  White, 
and,  consequently,  during  the  continuance  of  her  pre- 
ceding life  estate,  became  the  male  heir  of  the  body  of 
his  mother,  and  her  sole  heir,  within  that  strict  sense  of 
the  above  maxim,  and  became  also  the  first  male  heir  of 
the  body  of  Richard  Chilcotty  in  order  of  time,  according 
to  that  strict  sense,  though  not  his  true  and  complete 
heir  within  the  maxim  of  all  the  co-parceners  making  but 
one  heir,  but  such  a  male  heir,  as  under  the  denomin- 
ation 
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axion  of  male  b^r  ia  a  will,  to  be  capable  of  taking  as  a 
purcfaasw,  according  to  Co.  lAtt.  25  b.,  though  be  claimed 
tfarot)^  a  female ;  and  though  be  could  not  on  that  ac- 
count take  an  estate  by  descent,  as  Richard  Chilcotl's  heir 
male.  But  he  was,  in  the  fullest  and  strictest  sense  of 
the  words  "  male  heir,"  the  complete  male  heir  of  the 
body  o!  his  motlier,  and,  consequently,  the  complete 
male  heir,  in  that  same  full  and  strict  sense,  of  the  body 
of  one  of  Bichard  Cfiilcott's  family  and  co-heirs,  though 
be  did  not  M  the  character  of  full  male  heir  of  the  body 
nX  Richard  ChilctOt  himself,  within  the  maxim,  that  all 
the  parceners  togetlier  make  but  one  heir.  But  the  de- 
vise over  is  not  «  to  the  first  male  heir  oi Richard  Chil~ 
coti,"  or  "  of  the  body  of  Richard  Chilcott"  but  "  of 
the  branch  of  Bichard  Chilcat^s  family,"  which  I  appre- 
hend must  be  taken  to  mean  the  first  male  heir  of  one  of 
his  daughters,  whether  the  words  of  the  will,  "  the  first 
male  bdr  of  the  branch  of  my  uncle,  Richard  Chilcoifs 
family"  are  to  be  construed  as  if  the  expression  had 
been  ^ther  "  the  first  male  heir  of  my  uncle  Richard's 
branch  of  the  Chilcott  family,"  or  had  been  *'  the  first 
male  heirofa  branch  of  Richard  C^ilcotfs  family;"  and 
the  devise  must,  I  think,  have  one  of  those  two  construc- 
tions given  to  it;  forin  the  state  of  that  family,  it  cannot, 
I  think,  be  supposed  that  the  testator  meant  by  his  ex- 
pression "  first  male  heir,"  Bcc,  a  person  or  persons 
who  should  fill  the  character  of  heir  male  of  the  body  of 
Richard  Chilcott,  or  of  the  whole  family,  within  the 
above  maxim  of  all  the  parceners  making  but  one  heir, 
so  as  to  substantiate  the  claim  made  in  one  of  these 
I  behalf  of  a  son  of  each  of  Richard  CMU 
s  daughters.  Such  a  construction  would,  instead  of 
marking 
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1826.        marking  the  word  "  first"  as  significant  of  a  contrary 

D"Tdem       ^^tent,  render  that  word  totally  inoperative,   and  give 

WiMTsa       the  same  effect  to  the  devise  as  if  the  words  had  been 

agaiHtt 

Pkmiatt.  «  heir  male"  or  "  heirs  male"  only ;  and  the  direction 
that  the  male  heir  should  pay  to  such  of  the  daughters  of 
Richard  Chilcott  as  should  be  then  living  100/.  each  at 
the  time  of  taking  possession  of  the  aforesaid  estates,  is 
inconsistent  with  such  a  construction.  Thomas  Viney^ 
therefore,  on  the  death  of  his  mother,  became,  I  think, 
entided  to  the  TruckweU  estate  in  remainder ;  the  estate 
then,  in  my  opinion,  becoming  vested  in  him  in  remain- 
der, as  the  person  first  answering  the  description  of 
first  male  heir  of  the  branch  of  testator's  uncle  72/- 
chardKJhilcotfs  family.  And  the  estate  in  remainder 
having  once  vested  in  him,  as  such  male  heir,  by  pur- 
chase, it  would  not,  by  any  subsequent  coming  in  of 
any  other  heir  male  of  an  elder  daughter  oi  Richard 
Chilcottj  or  by  any  other  event  (according  to  the  doc- 
trine in  Counden  v.  Clarke  {a)  and  Driver  v.  Frank  {b)  ), 
^  be  divested  out  of  him.     I'homas  Chilcott  Winter,  the 

eldest  son  of  tlie  second  daughter  of  Richard  Chilcott, 
was  the  first  boni  male  of  Richard  Chilcott's  family, 
and  it  has  been  contended,  that  the  estate  vested  in  him, 
as  answering  the  description  of  the  "  first  male  heir  of 
the  branch  of  that  family,"  he  being  the  first  bom  male 
heir  apparent  of  any  part  of  Richard  Chilcotfs  family. 
It  has  been  contended,  too,  that  Matthew  Paratt,  as  the 
first  male  descendant  of  the  eldest  daughter  of  Richard 
Chilcott,  is  the  person  answering  the  description  of  first 
male  heir ;  not  such  in  order  of  time,  but  as  being  a  de- 

(a)  Hob,  33,  (6)  3  M.  ^'  S.  25.     8  Taunt,  468. 

scendant 
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sceodont  of  the  eldest  (laughter,  and  as  such  the  nighest        J826. 


and  most  worthy.  But  neither  of  these  persons  can  he 
deemed  to  have  been  entitled  to  the  estate,  unless  a  mere 
male  heir  apparent  can  be  brought  within  the  devise. 
The  Master  of  the  Rolls  (Lord  Alvatdcy),  in  Tkellusson 
T.  TVoodford  {a),  in  laying  down  the  rule  of  construction 
applicable  to  all  wills,  aHer  stating  that  every  word  is  to 
be  taken  accordUig  to  the  natural  and  common  import, 
adds :  "  And  if  words  of  art  are  used,  they  are  to  be 
construed  according  to  the  technical  sense,  unless  upon 
the  whole  will  it  is  p/ntn  tlie  testator  did  not  so  intend." 
If  it  aj^ieared  therefore,  plauily,  by  the  will,  to  have 
been  the  testator's  intention  that  an  heir  male  apparent 
should  take  by  the  devis^  I  agree  that  the  rules  of  law 
would  not  prevent  the  giving  such  a  construction  to  the 
will  as  to  carry  that  intent  into  effect;  but  I  see  no  such 
plaia  intentioD  on  the  face  of  this  will,  but  from  the 
derlse  to  the  first  branch  of  the  family,  and  from  the 
sense  in  which  the  words  "  mate  heir"  are  used,  in  that 
devise^  and  in  which  they  are  also  afterwards  used  in  the 
descripdon  of  the  event  on  which  the  devise  over  is 
givei^  I  dionld  infer  a  contrary  intent ;  and  the  words 
'<  male  beir"  in  the  expression  "  first  male  heir,"  &&  in 
the  devise  over  cannot,  I  thmk,  by  law  receive  a  difilerent 
Gonilmction  from  the  sense  in  which  the  words  '*  male 
heir"  are  used  before,  unless  there  be  something  clearly 
to  fihew  (not  a  conjecture  merely)  that  the  testator  in- 
tended to  use  the  expression  there  in  a  diiferent  sense 
from  that  in  which  it  was  used  before,  and  so  as  to  in- 
clude an   hdr  apparent;   and  I  cannot  see  any  such 


(a)  4  Vet.  jun.  3^9. 


Poi  deiK 
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1826.    .    intent     On  the  contrary,  having  previously  given  the 

jy     7*        estate  to  such  only  of  the  first  branch  of  the  family  as 

WiKTXR       ^ere  strictly  heirs,  and  used  the  expression  "  male  heir" 

againU  ""  * 

PxRjuiT.      in  that  strict  sense,  so  far  as  relates  to  them,  it  appears 

m 

to  me  that  it  must  be  taken  he  meant  the  like  as  to  the 
second  branch  of  the  family,  as  to  whom  he  uses  the 
like  expression,  except  so  far  as  a  different  intent  can 
be  made  to  appear.  Independently  of  manifest  or  ap- 
parent intention,  or  where  the  context  or  necessary  or 
plain  import  is  not  in  favour  of  a  contrary  inference,  the 
legal  construction  of  a  devise  to  the  "  heir  male,"  "  next 
heir  male,"  or  "  first  male  heir,"  is,  I  apprehend,  such 
as  to  exclude  a  mere  heir  apparent  from  taking  under 
such  a  devise,  on  the  maxim  "  nemo  est  haeres  viventis." 
This  rule  will  apply  to  the  construction  of  the  devises  to 
both  branches  of  the  ChilcoU  family ;  and  it  will  apply 
to  the  construction  of  the  devise  in  question,  the  devise 
to  the  second  branch,  whether  the  devise  to  the  first 
branch  be  brought  in  aid  or  not.  This  was  the  rule  of  the 
old  law  as  laid  down  in  Archer's  case  (a),  and  in  Chaloner 
and  Bcnxyer^s  case  (6),  although  in  later  cases  instances 
are  shewn  both  In  pleadings  and  penal  statutes  (in  which 
I  admit  great  strictness  is  required)  that  the  word  heir 
includes  the  heir  apparent;  as  in  the  statute  of  treason, 
"  the  eldest  son  and  heir  of  the  king,"  in  indictments 
thereupon,  and  in  the  writ  of  quare  filium  and  hoBredem 
rapuit  brought  by  the  father.  But  in  those  cases  the 
objects  and  context  shew  manifestly  that  not  only  the  heir 
apparent  is  intended,  but  that  it  can  apply  to  the  heir 
apparent  alone.     Independently  of  a  contrary  intent  or 

(a)   1  Cfe.  66.  (6)  2  Leon,  70. 

inference 


IV  TUB  6th  &  7th  Years  of  GEORGE  IV.  79 

mfereuce  arising  from  the  subject  matter  or  the  context,        1626. 

which  intent  or  inference  must  be  shewn,  the  rule  of       ^"^~ 

Dm  deot. 
law,  I  apprehend,  as  to  deeds,  and  even  as  to  devises,        Wimtib 

continues  to  be  the  same  as  formerly.  It  is  true  that  in  Faaum 
Goodright  T.  Whiteifi),  Be  Grei/  C.J.  states,  that  200 
years  i^  the  word  heir  might  have  been  thought  not 
sufficient  to  let  in  an  heu*  apparent,  because  the  de- 
scription is  not  legally  and  teclintcaUy  true,  but  that 
within  s  century  past  a  more  liberal  construction  of  the 
words  of  a  testator  has  prevailed,  and  they  have  been 
generally  taken  in  their  popular  sense,  which  he  says  is 
most  likely  to  have  been  the  testator's  meaning.  But 
the  cases  be  cites  shew  that,  without  something  to  a£Pord 
a  difierent  inference,  the  construction  according  to  the 
old  rule  (^Isw  must  prevail.  In  James  v,  Richardson{b) 
the  devise  was  of  a  remainder  (after  a  life  estate  to 
Bobert)  "  to  the  right  heirs  male  of  the  body  of  Bobert 
nam  Uviag,  and  to  such  others  heirs  male  and  female  as 
Bobert  should  have  afterwards  of  his  body."  It  was 
hdd  that  the  words  "  now  living"  referred  not  to  Robert 
only,  though  he  was  the  last  antecedent,  but  that  they 
referred  to  all,  and  signified  heirs  male  now  living,  con- 
sequently .So&ct-^s  son,  George,  who  was  living  at  the  time 
of  making  the  will,  though  only  heir  apparent,  was  the 
person  intended  by  the  word  "  heir,"  especially  as  the  will 
itself  took  notice  that  hb  father  Robert  was  then  living. 
The  latter  circumstance  alone,  I  think  it  appears  clearly, 
would  not  have  been  tliought  sufficient,  and  that  circum- 
stance had  been  held  insufficient  but  a  few  years  before 


(o)  2  ff".  Bl.  lOJO. 

(4)   T.  Ji/B.  99.     S  Ln.  233,      1  Ftnt,  334.      T.  Saym.  3S0. 
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1826.        by   the  whole   Court  of  Common   Pleas,   (when   Sir 
Orlando  Bridgman  was  Chief  Justice  thereof  in  1661,) 

Doc  dena* 

WiNTsa  in  Collingwood  v.  Pace  [a) 'y  and  notwithstanding  both 
rxBftAfT«  the  above  circumstances  to  manifest  the  intent,  in  op- 
position to  what  would  otherwise  have  been  the  con- 
struction of  the  words  "  heirs  male,"  according  to  the 
rules  of  law,  the  matter  was  still  so  doubtful  that  that 
judgment  was  reversed  in  the  Exchequer  Chamber.  But 
although  that  judgment  of  reversal  was  agsdn  reversed  in 
parliament,  the  matter  was  thought  still  so  doubtful,  that 
the  same  point  was  afterwards,  in  the  reign  of  W.  ^*  Af«, 
contested  upon  the  same  will,  in  the  case  of  Burchett  v. 
DurdatU  (i),  first  in  the  Court  of  King's  Bench,  after- 
wards in  error  in  the  Exchequer  Chamber,  where  it  was 
thrice  argued;  and,  finally,  again  in  the  House  of 
Lords,  though  in  each  of  those  courts  the  same  judg- 
ment was  given  as  had  before  been  given  in  the  House 
of  Lords  in  the  case  oi  James  v.  Richardson.  The  next 
is  the  case  of  Long  v.  Beaumont  (c),  first  in  the  Ex- 
chequer, afterwards  in  the  Exchequer  Chamber,  and 
lastly  in  the  House  of  Lords,  cited  and  also  confirmed 
in  Bromi  v.  Barkham  (rf).  This  was  a  devise  of  a  re- 
mainder ^^  to  the  heirs  male  of  the  testator's  aunt, 
Elizabeth  Long^  lawfully  begotten;  and  for  default  of 
such  issue,  the  remainder  to  testator's  right  heirs."  There 
was  a  legacy  to  the  aunt,  and  legacies  to  her  three  sons, 
taking  notice  therefore  that  they  were  all  living,  but 
giving  also  an  annuity  to  the  testator's  heir.     This  was 

(a)  Judgments  in  C  P.  by  Sir  0,  Bridgman,  410» 

(b)  2  Vent,  311.     Carth.  154. 

(c)  1  P.  IF.  229.      1  Bro,  P.  C.  490. 
(c/)  Free.  Clu  467. 

held 
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fadd  to  be  a  sufficient  designatio  personee  to  vest  the 
estate  m  lier  eldest  son  in  ber  life,  and  he  was  held 
entitled  to  take,  and  that  the  estate  should  not  lapse,  or 
go  to  tfae  testahw's  heir.  But  the  ground  of  that  de- 
cision was,  that  the  will,  according  to  the  testator's 
ioteii^  could  not  otherwise  be  carried  into  effect.  An 
tnnuity  was  given  to  the  testator's  heir,  therefore  it  was 
held  the  intent  was,  she  should  not  have  the  whole  estate. 
The  limftatioQ  over  to  the  testator's  right  heirs  was,  ex- 
pressly "  in  failure  of  issue  male  of  his  aunt  E, L"  , 
The  word  "  begotten,"  too,  though  this  has  been  held 
otherwise,  was  held  to  be  equivalent  to  the  words  "  now 
living"  in  Bmr^^t  v.  Durdant,  The  intent,  therefore, 
was  considered  to  be  plain,  that  the  apparent  heir  male 
«f  the  body  of  bis  aunt  should  take  before  his  awn  heir 
general,  who  was  not  to  take  until  the  extinction  of  all 
tfae  issue  male  of  bis  aunt.  It  was  held  that  it  would  be 
hard,  therefore,  to  expound  the  will  in  that  sense  which 
was  the  strictest  and  most  rigorous,  and  would  destroy 
great  part  of  the  wiU,  at  the  same  time  that  by  kw  it 
might  have  another  sense,  which  would  support  the 
whoje  will  and  intent  of  the  party,  and  that  his  intent 
sfaonld  take  place  i^  by  any  possibility,  consistent  with 
the  roles  of  Law.  To  this,  and  to  these  reasons,  I  most 
blly  agree ;  but  notwithstanding  these  strong  reasons, 
this  judgment  was  reversed  by  the  two  Chief  Justices  in 
the  Exchequer  Chamber,  though  it  was  finally  affirmed 
in  the  House  of  Lords.  The  rule  of  law  *'  nemo  est 
beres  viventis,"  was  afterwards  urged  in  the  case  of  a 
devise,  in  Brmm  v.  Barhham  (a),  in  Chancery,  where  the 
,  and  the  application  of  it  in  Archei's  case  by  Lord 

(a)  Pnc  Ck.  461. 

G  Cokey 
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1826.        Coke^  seems  not  to  have  been  disputed,  where  it  does 
_,      ,  not  interfere  with  the  intent  of  the  testator ;  but  that 

WiHTi*  yule  was  held  inapplicable  to  the  case  of  Brawn  v. 
Barkham,  because  there  the  ancestor  was  actually  dead 
at  the  time  the  devise  took  place. 

The  next  case,  I  believe,  is  the  case  I  mentioned  before^ 
oi  .Goodright  v.  JVJiitej  where  there  was  an  immediate 
devise,  subject  to  certain  terms  of  years,  to  testator^ 
son  Richard^  his  heirs  male,  and  to  the  heirs  of  his 
^  daughter  Margaret  WhitCy  where  it  was  held  that  under 
the  latter  words  the  heir  apparent  of  Margaret  should 
take  during  her  life ;  but  that  was  determined  upon  the 
particular  circumstances  and  provisions  of  the  will,  shew- 
ing that  the  testator  by  those  words  meant  her  heir 
apparent,  and  that  his  intent  was  that  a  present  interest 
should  vest  in  her  heir  apparent  during  her  life. 

I  have  not  found,  nor  am  I  aware  of  any  other  cases 
bearing  upon  this  point  since  Lord  Chief  Justice 
De  Gre}f%  doctrine  in  Goodright  v.  WhUe^  except  one* 
This  is  a  case  of  Buck  v.  Nurton  (a),  in  which  the  rule 
of  const-ruction  is  laid  down  by  Eyre  C.  J.  upon  a 
question,  what  shall  pass  under  the  devise  of  ^^  a  mes- 
suage, with  the  appurtenances,"  in  which  Heath  and 
Rooke  Js.  concurred  that  the  word  ^  appurtenances'* 
was  to  be  taken  in  its  technical  sense.  The  Lord  Chief 
Justice  said :  <<  Lands  will  not  pass  under  the  word 
appurtenances,  taken  in  its  strict  technical  sense.  They 
will  pass,  if  it  appears  that  a  larger  sense  was  intended 
to  be  given  to  it"  He  further  said :  "  Every  testator 
ought  to  be  supposed  to  take  legal  words  in  a  legal 
sense,  unless^  according  to  the  marginal  note  to  the  case 

(a)  1  A4-P.57. 

in 
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1826.        struction  I  put  upon  the  will  appears  to  me  to  give  FqII 
^      ,  effect  to  the  will  accordinjr  to  what  I  conceive  to  have 

Doi  dem«  °  j^ 

WiKTEK       been  the  intent,  I  think  that  the  estate  must  be  deemed 

against 

Fxft&An»  to  have  vested  in  Thomas  Vinei/y  as  the  person  legally 
answering  the  description  of  first  male  heir  of  the  branch 
of  JR,  Chilcotfs  family;  and  that  there  is  no  such  un- 
certainty  in  the  will,  construing  it  as  I  conceive  the 
rules  of  law  to  require,  as  to  let  the  estate  pass  by 
descent  to  the  testator's  heir  at  law.  The  word  *'  first'* 
in  the  words  "  first  male  heir,"  means,  I  think,  the 
.  person  who  should  first  become  male  heir  in  order  of 
time,  there  being  nothing  to  shew  that  the  testator 
intended  to  use  it  in  a  different  sense.  And  as  the  law 
gives  a  certain  and  technical  meaning  to  an  expression 
such  as  "  male  heir,"  unless  where  a  contrary  intent 
appears,  the  law  cannot  deem  that  expression  uncertain, 
so  as  to  pass  the  estate  by  descent  to  the  testator's  heir 
at  law.  If  such  a  contrary  intent  does  not  appear,  the 
technical  meaning  must  prevail ;  if  it  does  appear,  the 
will  must  operate  according  to  that  intent.  The  heir  at 
law  of  the  testator,  therefore,  cannot  recover,  I  think,  on 
the  ground  of  a  supposed  uncertainty ;  and  as  no  intent 
contrary  to  the  technical  meaning  sufficiently  appears  to 
me  in  this  will,  I  think  that  Catherine  Viney^  the  widow 
and  devisee  of  Thomas  Viney^  and  standing  in  his  place^ 
is  entitled  to  recover  in  the  ejectment  in  which  she  is  a 
lessor  of  the  plaintiff,  and  that  the  defendant,  by  reason 
of  his  possession,  is  entitled  to  the  judgment  of  the 
Court  in  the  other  ejectments,  as  the  claims  against  him 
in  those  other  actions  cannot,  I  think,  be  supported. 

Bayley  J.     All  these  cases  in  which  special  verdicts 
are  found,  depend  upon  the  will  of  Emanuel  Chilcotty  of 

March 
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IS26,  come  lo  John  Chilcoti,  my  kinsman  living  in  London,  of 
J|~T"  his  male  heir,  if  any,  free  land  not  to  be  sold  or  mort- 
WiwTxa  g{^ed,  but  to  remain  in  the  Chilcotfs  family  for  land  of 
mberitance ;  with  two  cottages,,  garden  and  orchard,  in 
die  parish  of  Brampton  Ralphs  adjoining  to  the  aforesaid 
Tnickwell  estate,  called  by  the  name  of  Middle  Wetcombe 
free  land.  And  if  no  male  heir  lawfully  begotten  by  the 
said  John  Chilcott,  dien  the  above  lands  to  fall  to  thejirst 
male  heir  of  the  branch  of  my  uncle  Richard  ChilcotVs- 
fcmily,  who  lived  at  Hanerick  farm,  yielding  and  paying 
unto  such  of  the  daughters  c^  the  aforesaid  Richard 
Chilcotti  which  shall  be  then  living,  the  sum  of  IDOL 
each,  at  the  time  of  the  taking  possession  of  the  afore- 
said estate/'  The  testator  died  in  1787.  Ann  White  m 
1791.  Elizabeth  ChilcoU  devised  her  moiety  lo  Eleanor 
and  died  in  1792.  Eleanor  White  did  not  die  till  July 
1820.  John  Chilcottj  the  cousin,  was  then  dead  without 
issue  male,  so  that  if  any  claim  could  be  made  under 
the  testator's  will,  it  could  only  be  under  that  part  which 
directed  that  the  lands  should  fall  to  ^ejirst  male  heir  of 
the  branch  of  the  uncle  R*  Chilcott^s  family ;  and  to  re- 
cover under  tlie  will,  the  claimant  must  make  out  that 
within  the  meaning  of  the  will  he  was  such  first  male 
heir.  When  Eleanor  mite  died,  Mary  the  defendant's 
grandmother  was  dead.  Sarah  and  Betti/  were  dead ; 
Joan  and  Agnes  were  living.  Mary,  defendant's  grand- 
mother, died  before. iSaraA  or  Betty,  and  Betty  died  be- 
fore Sarah f  and  under  these  circumstances  defendant 
claims  to  be  first  heir  male,  because  he  is  the  male  de- 
scendant of  the  eldest  cousin.  Isaac  Winter  claims  as 
heir  of  his  brother  Thomas  Chilcott  Winter,  because 
T.  C.  Winter  was  the  son  of  the  eldest  of  Richard*s- 
daughters  who  had  a  son,  and  because  he  was  born 

before 
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before  any  of  the  other  daughters  hod  a  son.  Thomas  ood  1826. 
Catierine  Viney  claim  in  right  of  Thomas  fitiej/,  Betty's  '  /^ 
soq;  because  of  the  sons  of  Richard's  daughters  he  Brst  Wmna 
fiUed  the  character  of  heir,  inasmuch  as  bis  mother  Fibuik 
died  before  any  of  the  other  daugliters  that  had  a  son ; 
and  John  Parsons  and  Thomas  Greenslade  insist  that  all 
the  sons  or  male  desceadants  of  Bichard'a  daughters 
msJce  but  od«  heir,  and  therefore,  they  are  each  entitled 
to  a  share  of  the  estate.  The  heir  at  law  says,  that  if 
the  devise  admits  so  inaay  claimants,  and  leaves  it  in 
donbt  which  of  them  is  intitled,  the  devise  is  void  for 
■ncertaioty;  and  unless  the  Court  is  enabled  to  say 
with  sufficient  legal  certainty  who  is  intitled,  the  heir 
must  prevail.  Under  a  limitation,  by  way  of  remainder, 
in  a  will}  to  the  &mily  of  J".  S,,  the  word^nt^  is  con- 
sidered saffidently  certain,  and  the  heir  at  law  of  J.  S. 
is  entitled,  Cfta/iwat's  case  (a).  Doe  v.  Smith  {b),  Wright 
T.  Atkynt  (c),  so  that  had  the  limitation  here  been  to 
At  &mily  of  Richard  Ckikott,  each  of  bis  daughters 
would  have  taken  one-fiftfa.  But  as  the  limitation  is  to 
the  first  male  heir  of  that  branch,  the  question  is, 
whether  die  law  can  give  any  and  what  definite  meaning 
to  the  words,  "  first  mole  heir."  In  the  first  place, 
they  teexa  to  contemplate  an  individual  person,  so  as  to 
exclude  the  construction  which  would  let  in  a  male  de- 
scendant of  each  daughter  as  one  entire  heir;  and  if  so, 
we  are  to  see  whether  the  law  has  any  rules  which  will 
enable  us  to  say,  who  is  that  individual.  Amongst 
sisters,  though  they  make  one  entire  heir,  where  it  is 
necessary  to  give  any  one  a  preference,  the  law  gives  it  to 
e  eldest.     Thus,  if  an  advowson  belongs  to  parceners, 

Dga;333b.  {b)  5  M.  ^  S.  Ii6.  {c)   11  rti.'2S5- 
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1826.        and  they  do  not  agree  whom  to  present,  the  right  to 

P^^  j^^      present  the  first  turn  is  in  the  eldest,  and  her  repre- 

Winter        sentatives.     The  right  to  present  the  next  turn  in  the 

ageutut 

Pkft&AR«      second,  and  so  on,   Co.  Litt.  166  b.^   186  J.,  Harris  v* 

Nichok  (a).    And  if  parceners  agree  that  a  stranger  shall 

divide  the  estate  into  shares,  but  do  not  fix  in  what  order 

they  shall  choose,  they  shall  choose  according  to  seniority, 

Co.  Liu.  166  b.     But  this  privilege  does  not  pass  to  the 

representative  of*  each,  because  it  is  considered  as  arising, 

from  the  tacit  or  implied  consent  of  the  parties,  and  is 

not,  as  in  the  case  of  presentations  to  advowsons,  given 

by  law.      But  these  instances  shew,   that  where  it  is 

necessary  to  distinguish  between  persons  in  equal  degree, 

as  sisters,  the  law  makes  the  distinction  in  favor  of  the 

eldest,  and  there  are  authorities  which  bring  that  rule 

very  near  the  present  case.     In  Co.  Litt.  25  b.  Lord  Coke 

puts  this  very  case,  "  If  lands  be  devised  to  one  for  life, 

remainder  to  the  next  heir  male  of  B.  in  tail,  and  B.  has 

two  daughters,  each  of  whom  has  a  son,  and  B.  and  the 

daughters  die,  some  say  this  is  void  for  the  uncertainty, 

some  that  the  eldest  shall  take  because  worthiest,  others 

that  both  shall  take  because  they  make  but  one  heir." 

Lord  Coke  elsewhere  lays  it  down  as  a  rule  applicable  to 

Littleton  J  that  where  he  sets  down  differing  opinicms,  he 

ever  sets  down  his  own  last ;  and  if  we  apply  this  rule 

to  him,  we  must  take  it  as  his  opinion,  that  the  better 

opinion  was  that  both  should  take ;  and  that  the  next 

opinion  was,  that  the  eldest  should  take.   •  Whether  he 

means  by  the  eldest  the  son  of  the  elder  sister,  or  such 

son  as  either  of  them  may  first  have,  he  does  not  say ; 

but  I  should  think  the  law  which  regards  certainty  and 

(a)  Cro,  Eliz.  19. 

order, 


M 


CASES  IN  HILARY  TERM 


18S6. 

DtuE  dm* 
Wnrrnt 

tiguuui 


stance  with  the  other  reports.  The  report  in  Palm.  11. 
{17  Jac.)  states  that  the  testator  had  three  daughters, 
that  he  devised  to  the  two  younger  for  their  lives,  re- 
snainder  proximo  consanguinitatis  et  sanguinis,  and  that 
the  issues  of  the  two  younger  daughters  brought  tres- 
pass against  the  elder.  Montague  J.  thought  the  elder 
daughter  entitled  to  the  whole,  Dodderidge  and  Hoitgh" 
ion  Jb.9  that  she  was  entitled  to  a  third  only ;  but  whe- 
ther slie  was  entitled  to  tlie  whole  or  a  third,  the  action 
was  clearly  barred,  because  one  joint  tenant  cannot  bring 
trespass  against  another.  The  name  of  this  case  was 
Perriman  v.  Biford.  In  Palm.  303.  Perriman  v.  Piave 
is  reported.  It  states  that  the  testator  had  three  wives 
and  eight  daughters  and  a  son,  that  he  devised  to  the 
younger  daughter  for  life,  remainder  to  the  son  in  tail, 
remainder  to  the  two  daughters  by  the  second  wife  for 
life,  remaindei^  proximo  consanguinitatis  de  sanguine  of 
the  devisor;  that  the  eldest  daughter  had  two  sons,  Johii 
and  William^  that  John  died,  leaving  the  lessor  of  the 
plaintiff  his  son  and  heir;  that  the  two  daughters  of  the 
second  wife,  the  devisees  for  life,  left  issue,  but  the  son 
and  the  otiier  daughters  were  dead  without  issue ;  and 
the  questions  were,  whether  the  issues  of  the  three 
daughters  should  take  by  the  words  ^^  proximo  consan- 
guinitatis, &c."  or  the  issue  of  the  elder  only,  and  if  the 
latter,  whether  the  son  of  John  or  William^  and  after 
divers  motions  it  was  resolved  by  Dodderidge^  Houghs 
ianf  and  Chambelainj  that  the  issue  of  the  eldest  daughter 
alone  should  take,  and  that  John's  son  should  take,  not 
WiUiam%  but  upon  the  first  of  these  points  they  did  not 
agree  in  their  reasons.  Houghton  said,  if  a  man  had 
three  daughters,  and  devised  to  the  youngest  in  tail, 
remainder  proximo  consanguinitatis,  the  eldest  shall 
take,  for  though  all  are  in  equal  proximity  of  blood,  tlie 

singular 
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1S26.        Bifieldj  nearest  in  consanguinity,  and  wherever  the  law 
.      is  compelled  to  make  a  distinction  between  them,  she 

Doz  dem. 

WiKTKii        ranks  first,  and  the  person  who  is  male  heir  through 
Pbrkatt.       her,  is  as  it  seems  to  me,  entitled  to  the  appellation  of 
first  heir.     To  apply  the  word  first  to  the  son  of  such 
sister  as  first  has  a  son,  or  to  the  son  of  such  sister  as 
shall  first  die,  which  are  the  other  rules  insisted  upon  in 
the  argument  of  these  cases,  is  to  decide  upon  chance 
and  accident,  not  upon  principle ;  and  the  language  of 
this  clause  considered   with   reference  to  the  state   of 
Richard  Chilcotfs  family  at  the  time  this  will  was  made, 
falls  in  with  the  notion,  that  by  the  words  ihejirst^  the 
testator  was  contemplating  his  nieces  according  to  their 
seniority,  and  meant  that  a  male  descendant  of  the  eldest 
should  take  in  preference  to  a  male  descendant  of  the 
second,  and  so  on.     Each  of  the  four  younger  nieces 
had  a  son  at  the  time  the  will  was  made,  and  testator, 
who   knew   their   ages,    could   without  difficulty  have 
pitched  upon  each  by  name,  so  as  to  have  made  every 
one  of  them  in  such  order  as  he  might  have  thought  fit, 
the  objects  of  express  devise.     The  eldest  alone  had  no 
son,  and  though  there  was  little  probability  she  should, 
for  she  was  above  forty-six  years  old,  testator  might 
wish  to  take  the  chance,  and  with  a  view  to  the  chance, 
might  devise  as  he  has  done,   to  the  first  male  heir. 
But  without  relying  upon  what  might  be  this  testator's 
motives,  I  am  of  opinion,  that  upon  a  limitation  to  the 
first  male  heir  of  several  sisters,  the  families  of  the  dif- 
ferent sisters  are  to  be  resorted  to,  according  to  their 
seniority ;  and  that  of  several  males  in  equal  degree,  he 
is  to  be  deemed  first  male  heir  who  is  found  in  the  elder 
sister's  line.     Thus  in  this  case,  had  Mary^  the  elder 
sister,  had  a  son,  though  he  had  been  younger  than  the 
sons   of  each  of  the  other  daughters,  I  should  have 

thought 
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tbougbt  him  first  male  heir;  so  if  each  of  the  other  four 
dau^ters  of  Richard  Ckilcott  had  had  daughters  only, 
thou^  each  of  such  grandchildren  had  bad  a  son  bom 
before  MaUhew  Perratt,  I  should  have  thought  Matthew 
Perratt  entitled  as  being  in  that  case  first  male  heir.  But 
as  Matthew  Perratt  is  the  son  of  a  daughter  of  Richard 
Chitcotfi  eldest  daughter,  not  the  son  of  a  son,  I  think 
he  cannot  be  said  to  fill  the  character  of  first  male  heir 
of  Richard  Ckilcott s  branch,  but  that  that  character 
belongs  Xd  Isaac,  the  son  of  the  next  eldest  sister.  But 
before  ire  can  say  that  Isaac  Winter  is  entitled,  it  is 
necessary  to  consider  whether,  as  his  mother  was  living 
when  Eleanor  White,  the  last  tenant  for  life  died,  he 
oould  be  considered  as  first  male  heir  of  the  branch  of 
Richard  Chilcotfs  family  during  her  life;  and  this  will 
depend  upon  two  legal  rules,  the  one,  that  to  entiUe  a 
man  to  take  as  heir  male  by  purchase,  he  must  be  heir 
as  well  as  male,  (and  in  this  case  till  his  mothei's  death, 
Isaac  Winter  was  not  heir) :  the  other,  quod  nemo  est 
hseres  vlventis ;-  and  if  either  of  these  rules  is  to  prevail 
in  this  case,  it  will  bar  Isaac  Winter's  claim.  The  first 
mle  is  certainly  not  universal ;  it  has  many  exceptions, 
and  in  most  of  the  instances  in  which  it  lias  prevailed, 
the  very  heir  has  not  been  (as  here)  lineal  ancestor  of 
the  person  who  claims  as  heir  male ;  but  the  question 
has  most  frequendy  arisen  between  collaterals  ,■  the  per- 
son claiming  as  heir  male  has  been  presumptive  heir 
male  only,  not  heir  male  apparent,  so  that  another  per- 
son might  afterwards  be  born  who  would  answer  the 
whole  description  of  heir  and  male,  -and  it  never  bos 
prerailed  where  itis  evident  upon  the  instrument  con- 
taining ihe  litnitatioD,  that  the  presumptive  heir  male 
j_the  person  intended.    Indeed,  where  the  limitation 
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1M6«       is  so  far  specific  as  to  shew  clearly  that  the  first  male 
J~T1      descendant  in  a  giren  line  is  first  intended,  the  second 


^"^       next,  and  so  on,  and  the  ancestor  is  to  take  nothing,  it 
shoald  seem  to  be  immaterial  whether  the  ancestor  con- 
tinues in  esse  or  not ;  and  the  male  descendant  should 
be  allowed  to  take,  whether  his  ancestor  is  dead,  so  as 
to  make  him  perfect  heir^  or  living,  so  as  to  make  him 
heir  apparent  only.     In  the  leading  cose  of  Counden  y, 
Clark  {a\  HU,  10.  Jac.  1.  where  the  devise  was  to  the 
right  heirs  males  of  the  posterity  of  testator  and  of  his 
name,  the  claim  was  by  testator's  brother,  against  the 
grand-daughters  of  the  testator;  and  besides  the  ob- 
jection that  he  was  not  heir  male  of  the  body  of  the 
devisor,  which  according  to  Lord  Ossidston's  case  {b)  is 
essential,  he  was  heir  male  presumptive  only,  for  if  either 
of  the  grand-daughters  had  had  a  son,  that  son  would 
have  been  right  heir  male.     So  in  Ashinhursfs  case  (c), 
the  claim  seems  to  have  been  by  a  collateral  heir  of  the 
devisor,  against  the  daughters  of  the  devisor,  and  a  son 
of  any  of  these  daughters  would  have  been  right  heir 
male.    The  case  put  in  argument  in  1  Co.  103  b.  ^^  that 
upon  a  devise  to  the  heirs  male  of  the  body  of  Jl  &  if 
J.  S.  has  two  sons,  and  the  elder  dies  in  the  life-time 
of  J.  £.,  leaving  a  daughter,  and  then  J.  S.  dies,  the 
younger  son  shall  not  have  the  land,"  is  open  to  the 
same  observation,  for  the  younger  son  is  heir  male  pre' 
sumptive  only ;  if  the  grand-daughter,  the  elder  son's 
daughter,  were  to  have  a  son,  he  would  be  heir  male, 
he  would  have  both  the  qualifications  of  being  heir  and 
male.     In  Anon.  Palm.  5().  M.  17  Jar.  testator  devised 
to  his  executors  till  they  could  rabe  1000/.,  and  then 

(a)  Hob.  29.     Jimifc.294. 

^)  SiSstt.SSG.     UMod.\B9.     Palm.  50.  (c)  Hok,54. 
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willed  that  his  heirs  male  should  have  the  land ;  he  left 
a  brother  and  a  daughter,  aixl  when  the  1000/.  was 
raised^  the  brother  claimed  the  land,  but  his  claim  was 
disallowed,  because  he  was  not  heir'  as  well  as  male ; 
bat  there  had  the  daughter  had  a  son,  that  son  would 
have  beoi  heir  male.  So  in  the  cose  put  in  Co.  Ziti.S4b. 
of  &  remainder  to  the  heirs  female,  of  a  man  who  has 
issue  a  son  and  daughter,  the  daughter  cannot  take  as 
heir  female,  for  if  the  son  were  to  have  a  daughter,  sba 
would  be  heir  female  of  the  body  of  the  &ther.  In 
Dtimes  V.  JFerrania),  the  devise  was  to  the  devtsor*i 
right  heirs  male  for  ever,  his  brother's  son  filed  a  bill 
against  his  grand-daughter,  for  the  title  deeds  and  to 
stay  waste;  and  a  demurrer  to  the  bill  was  allowed, 
because  he  was  not  heir  male  of  the  body  of  the  testator, 
and  because  though  male  he  was  not  heir,  for  if  the 
grand-daughter  were  to  have  a  son,  that  son  would  ba 
hor  male.  A  bill  of  review  was  afterwards  brought  by 
dw  heirs  at  law  of  the  brother,  against  the  grand- 
daaghtei'E  assignee,  and  on  case  to  B.  R.  they  certified 
it  Bs  their  opinion,  that  the  plaintiffs  were  not  entitkd 
to  the  estate,  because  they  concaved  the  testator's 
hroAa  could  not  take  by  the  descrption  of  right  heir 
male  of  the  testator,  Gwt/n  v.  Hooke,  1st  Fdmrnry 
171S  (£).  In  Lord  OmMon'a  case,  the  clumant  was 
testator's  brother,  and  he  claimed  agunst  testator's 
daughter;  and  her  scm,  were  she  to  have  any,  would 
have  been  right  heir  mate.  In  all  these  instances 
die  real  heir  has  be«i  a  coUatenU  of  the  person  claim- 
ing as  heir  mate,  not  his  liaetU  ancetiors  and  in  each 
r  them  8  person  might  thereafW  have  come  in  eases 


(a)  9  p.  Wmt.  I.     Prtt.  n  Ck.  SS9. 
(6)  S  Ki.  Air.  517.  dt.  Dnbi,  (W  b.) 
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1826.  who  would  have  answered  the  description  of  ^*  heir 
male,**  by  being  both  heir  and  male.     I  will  now  refer 

Wiirrift  to  cases  where  the  rule  has  been  prevented  from  ap- 
plying,  because  it  was  apparent,  upon  the  face  of  the 
instrument  in  which  the  limitation  was  contained,^at  it 
was  the  intention  that  the  special  heir  male,  the  heir  male 
presumptive^  though  not  heir  general,  should  take.  In 
Counden  v.  Clark,  Lord  Hobart  says,  it  will  go  to  the  vay 
heir,  because  no  other  sense  appears  to  the  Court,  but  he 
admits,  that  if  a  contrary  intent  did  appear,  it  would 
prevail.  In  Vent.  381,  Lord /foie. mentions  this  case: 
^^  A  man  having  three  daughters  gave  them  2000/.,  and 
devised  his  land  to  his  heir  male,"  and  provided,  that  if 
bis  daughters  **  troubled  his  heir,"  the  gift  to  them  of 
the  2000/.  should  be  void.  He  had  no  son,  and  his 
nephew  was  the  heir  male  presumptive ;  and  it  was  re- 
solved that  his  nephew  should  have  the  land,  though  he 
was  not  strictly  heir,  as  well  as  male,  because  the  tes- 
tator evidently  pointed  to  his  heir  male  presumptive; 
and  his  daughter's  sons,  who  would  have  been  his 
r^ular  heirs  male,  were  out  of  his  intention.  In 
Brown  v.  Barkham  [a)  (which  was  the  case  of  a  trust) 
a  conveyance  was  decreed  to  the  heir  male  presump- 
tive, the  special  heir  male,  because  that  appeared  the 
intention ;  and  in  Wilis  v.  Palmer  {b\  the  special  heir 
male,  though  not  heir  general,  was  held  entitled 
upon   the  same  ground.     Inasmuch,  therefore,   as  in 

this  case  the  very  heir  is  not  collateral  to,  but  the 
lineal  ancestor  of  the  claimant,  inasmuch  as  the  claim- 
ant is  not  heir  male  presumptive,  but  heir  male  ap- 
parent, and  no  preferable  heir  can  ever  come  into 
esse,  and  inasmuch  as  the  intention  is,  as  it  seems  to 

(a)  Prtc.  in  Ch.  442.  460.    Co.  LUU  246.  n.  3.         (6)  5  Burr.  2615. 

me, 
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me,  apparent  upon  this  devise,  that  the  first  and  nearest 
male  descendant  of  the  eldest  sister,  if  there  should  be 
aoy  in  time,  should  take,  I  am  of  opinion  that  the  first 
of  the  rules  I  have  mentioned  will  not  prevent  the  cWm 
of  Isaac  WiiUer,  As  to  the  second  rule,  *'  quod  nemo 
est  fasres  viventis,"  if  I  am  right  in  supposing,  that  by 
the  jfrs<  waU  heir  in  this  case,  is  to  be  intended  the 
first,  according  to  the  seniority  of  the  several  daughters 
of  Jiichard  Chilcoltt  there  are  several  authorities  which 
induce  me  to  think  it  immaterial  whether  the  mother  is 
dead,  so  as  to  make  the  claimant  peifect  heir,  or  living 
so  as  to  make  him  heir  apparent  only.  And  if  the  rule 
**  quod  nemo  est-  hsres  viventis"  were  applicable  here^ 
the  devise  in  favor  of  Richard  Chilcotfs  branch  would 
altogether  have  failed,  bad  the  testator's  widow  made  no 
devise  in  &vour  of  her  sister  Eleanor,  so  as  to  postpone 
the  utae  iiheti  Richard  Chilcotfs  branch  was  to  take; 
because,  at  her  death,  all  Richard  ChUa^fa  daughters 
were  living;  or  had  Eleanor  died  before  any  of  those 
daughters  the  same  consequence  would  have  foltawed. 
In  Farringfon  v.  Derel[a)  the  testator  devised  to  his  _ 
widow  for  life,  remainder  to  his  son  John  in  tall  male, 
remainder  to  his  own  next  heir  male  in  tail  male; 
testator  died,  John  died  without  issue,  the  widow  died, 
atkd  the  daughter  of  testator's  daughter,  being  his  heir, 
entered  and  enfeoffed  plaintiff;  the  granddaughter  after- 
wards had  a  son,  who  entered  as  testator's  next  heir 
male,  and  enfeoffed  defendant ;  the  granddaughter  was 
sliU  living.  A  special  verdict  was  found,  and  it  was 
twice  before  the  Court  and  much  debated ;  and  Newton  • 
,  the  first  time  it  was  before  the  Court,  in  9  H,  6., 


(a)  9AG.!S.     1IH.6.  13. 

H 
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182S»       that  the  great  grandson  was  heir  male  by  force  of  the 
gift,  though  bis  mother  was  in  full  life;  and  thpugh  tbi^ 
was  denied  by  PasUm^  iallH.Q.  it  was  reasserted  by 
CMonp   and  the  chief  point  discussed  was,  whether  the 
great  grandson  was  not  bom  too  late  to  make  a  valici 
daim,  his  birth  not  occurring  until  after  the  death  of  the 
tenant  for  life ;   and  this,  according  to  Hob.  S3,  and 
Bro.  Abr.  Deo.  5.,  was  the  great  question  in  the  case* 
No  decision  is  reported,  but  I  think  it  may  be  taken  for 
granted,  that  the  mother's  being  in  full  life  was  not  con- 
sidered a  clear  objection  to  her  son's  claim ;  for  bad  it 
been  so  the  case  could  hardly  have  undergcHie  the  dis- 
cussion it  did.     In  James  v.  Richardson  (a),  and  in  But'- 
chett  ▼•  Durdant  (b\  both  of  which  cases  arose  upon  the 
same  will,  a  devise  in  remainder  to  the  heirs  male  of  the 
body  of  jR.  jD.  rum  livings  and  to  such  other  heirs  male 
or  female  as  he  shall  hereafter  have  of  his  body,  was 
held  to  vest  in  iZ.  jD.'s  eldest  son,  in  the  lifetime  of  R,D^ 
90  that  that  son  must  have  been  considered  as  answering 
the  description  of  the  heir  male  of  his  father,  whilst  his 
fether  was  living;  and  had  that  son  died  without  issue 
in  his  Other's  lifetime,  leaving  a  brother,  no  doubt  it 
must  have  been  held,  as  a  consequence  of  that  deci- 
sion, that   the   estate  would   immediately  have  vested 
in  that  brother,  notwithstanding  his  father  was  alive. 
The  first  of  these  cases  was  decided  in  the  House  of  Lords, 
and  the  second  was  afterwards  decided  in  the  B.  R.  and 
the  Exchequer  Chamber.     I  am  aware  that  great  stress 
was  laid  in  those  cases,  upon  the  words  now  livifigt  on 
the  ground  that  those  words  imported  that  the  testator 
considered  them  as  filling  the  character  of  heirs  within 

(a)   r.  Ra^m.  330.     PoUe».  457.      T.  Jan.  99.      1  Vent.  334. 

the 
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the  neuiing  of  bis  will,  though  thur  &tber  was  living ; 
but  I  can  see  no  reason  why  the  word  heirt  upon  thi« 
wil^  n»;  not  be  considered  as  includbg  the  heir  apparent 
DOtwithstanding  his  mother  ia  alive;  it  being  clear  Bha 
was  not  to  take.  And  this  testator  knew  that  each  of  the 
dui^tera  oi  Richard  Chilcott  was  living  wbea  be  made 
his  wiU,  at  tbe  testator  did  in  James  v.  Richardson  and 
^ar^ett  Y.Ditrdant.  Harbison  y.  Beaumont  {a)  is  KioOoet 
sDtboritf  npon  the  same  point.  In  that  case  there  was 
a  devise  in  remainder  to  tbe  "  heirs  male  of  the  body 
<^  my  aunt,  Mrs.  Elizabeth  Long,  wife  of  Richard  Long, 
clerk,  lawfully  begotten,  and  for  de&ult  of  such  issue  to 
testatxif'g  right  heirs,"  the  will  gave  Mrs.  Long  a  legacy, 
and  named  her  three  sons ;  so  that  testator  considered 
ber  living,  and  knew  that  she  had  three  sons.  Tbe 
ddeat  of  these  sons  brought  f^ectment  under  this  de- 
vise against  testatm^s  faeir ;  and,  Elizt^eth  Ijong  being 
ftiU  alive,  tbe  defence  was,  that  ber  son  could  not 
cbom  as  heir  male  of  her  body ;  but,  af^r  great  debate 
and  caniideradon,  tbe  Exchequer  (except  Bmy  B.)  held 
that  he  might ;  and  though  their  judgment  was  reversed 
by  the  two  Chief  Justices,  it  was  affirmed  unanimously 
in  dom.  proc.  The  printed  reasons  urged  in  the  House 
of  Lords  were,  that  in  this  will  the  words  heirs  male  of 
tie  botfy  ofE-  L.,  designated  who  the  persons  int^ided 
were;  and  that  an  beir  apparent  w^s  sufficient  heir  to 
answer  the  description  in  this  case.  This  point  was 
again  under  consideration  in  Goodright  v.  White  (b). 
A  remiunder  was  there  limited  to  tbe  heirs  male  of  tes- 
tator's son,  and  to  the  heirs  of  one  of  his  daughters. 


(o)  Fait.  18.    1  P.  Wnu.  S39.     I  Bn.  P.  C.  489. 
(i)  iJB.SL  1010. 
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1826*        The  son  and  daughter  were  both  noticed  by  the  will  as 

living ;  and  the  daughter  being  living  when  the  parti- 

WiNTiR       cular  estate  ceased,  the  question  was,  whether  her  son 

agmnti 

FkKftAn.  could  take  in  her  lifetime,  under  the  description  of  her 
heir ;  and  the  court  of  C.  P.  decided  that  he  might.  De 
Grey  C,  J.  noticed,  that  200  years  ago  it  might  have  been 
thought  not  sufficient^  because  the  description  is  not 
legally  and  technically  true ;  but  within  a  century  a  more 
liberal  construction  of  a  testator's  words  has  prevailed, 
and  they  have  been  generally  taken  in  their  popular  sense, 
which  is  most  likely  to  have  been  his  meaning;  and  be 
refers  to  James  v.  Richardson^  Long  v.  Beaumontj  and 
Brown  v.  BarJcham.  Upon  these  authorities,  inasmuch 
as  it  appears  to  me,  upon  the  face  of  this  will,  that  the 
testator  meant  the  male  desendants  of  Richard  Chilcott 
to  take,  according  to  their  proximity  to  Richard  Chilcott, 
and  the  seniority  of  their  lines,  without  reference  to  the 
question  whether  their  mothers  were  living  or  not,  and 
that  the  life  or  death  of  the  mothers  was  foreign  to  the 
apparent  intention  of  the  testator,  I  am  of  opinion  that 
Isaac  Winter  is  entitled  to  recover,  as  being  the  son  of 
the  eldest  of  his  daughters  who  had  a  son,  and  as, 
therefore,  filling  the  character  of  his  first  male  heir;  and 
if  I  am  right  in  this,  there  ought  to  be  judgment  for  the 
lessor  of  the  plain tifiP,  in  that  ejectment  which  is  brought 
on  his  demise,  and  judgment  for  the  defendant  in  the 
other  ejectments. 

Judgment  for  the  lessor  of  the  plaintiff  on  the  de- 
mise of  Catherine  Viney.  For  the  defendant  in 
the  other  ejectments. 
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Sir  C.  Hagcerston,  Bart,  against  Hanbury 
and  Another. 

"■fHE  ftJIowing  case  was  sent  by  the  Master  of  the  Rolls  ^  c.  s.,  \ 

*■  .    .  ,  lant  In  tail, 

for  the  opinion  of  this  court.     By  indenture  dated  j 
loth  October  t72l,  the  heredi laments  atid  premises  ia  c 
question  in  this  cause  were  demised  to  certain  persons,  «^n 
their  executors,  administmtors,  and  assigns,  for  the  term  br^d  *  tot* 
of  SOO  years  from  the  date  of  the  said  indenture,  upon  J?.'"^*'  ""^ 
oertdn  trusts.     In  April  1780,   Sir  C.  Haggerston  was  ■'"i«il" 


lud  baredit- 


tenant  in  tail  male  in  possession  of  all  the  sotd  here-  ibenupon,  tnd 
1-  1  ■  .  -  ■        •  ■  n  '" ''"'''  ^^ 

ditaments  and  premises,  subject  to  the  snid  term  of  300  ume  to  himnlf 

years,  which  term  of  300  years  was  then  standing  in  the 

Kttd  trustees.     By  indenture   dated   l*th  April  1780, 

duly  made  and  executed  by  and  between  the  said  Sit 

C  Haggerston,  of  the  first  part,  J.  Lelenej/  and  S.  Burke,         .         . 

of  the  second  part,  and  J.Silvertop,  of  the  third  part,  it  *i>»™iwoon, 
■^  '^  .  4a  thereof » 

was  witnessed  that  for  barring,  docking,  and  exUnguish-  ^-  *^  b., 

ing  all  estates  tail,  and  all  reversions  and  remainders  anigni,  to  hdd 

thereupon  expectant,  of  and  in  the  manors  and  here-  tnd  a.'\o  tb* 

ditaments  therein  mentioned,  and  for  limiting  the  same  hri^riit  be- 

unto  and  to  the  use  of  the  said  Sir  C.  Haggerston,  his  2^fi^^h*M  rf 

heirs  and  ussiens  for  ever:  and  in  consideration  of  IOj.  f>e««^pre. 

°  muei.  Id  order 

to  Sir  C.  Haggerston  paid  by  J.  Leteneu  and  S.  Burhe^  «>  ""^^  ■  »■ 

co»ery,     lTi» 
he,   the  liaid   Sir  C.  Haggerston,   did   grant,   bargain,  deed  wu  afteiw 

and  seW   unto  J.  Letenof  and  S.  Burke,  and   to  their  roUeduabw- 

beirs  and  assigns,  the  said  hereditaments  and  premises,   Held,  ihitit* 

1  the   reversion   and   reversions,  remainder  and  re-  S^^f^" 

if  die  premuef,  tarn  to  be  a  g< 

mainders 
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1626*  mainders  yearly,  and  other  rents,  issues,  and  profits, 
and  all  the  estate,  right,  title,  interest,  use,  trust,  pro- 

Hflinst  perty,  claim,  and  demand  at  law  and  in  equity,  of 
the  said  Sir  C  Haggerstorij  of,  in,  and  to  the  said 
hereditaments  and  premises,  and  every  part  and  parcel 
thereof,  with  the  appurtenances.  To  hold  the  same 
unto  J.  Leteney  and  S.  Burke^  their  heirs  and  assigns, 
to  the  use  of  J.  Letetiey^  his  heirs  and  assigns  for 
ever.  To  the  Intent  that  he  might  become  perfect 
tenant  of  the  freehold  of  the  said  premises,  in  order 
to  suffer  a  common  recovery  thereof,  and  that  the 
said  recovery  should  enure  to  the  only  proper  use  and 
behoof  of  Sir  C  Haggerstorif  his  heirs  and  assigns  for 
ever.  In  Easter  term  20  G.  3.,  a  recovery  of  the  pre* 
mises  in  question  was  suffered,  wherein  J.  Silvertqp  was 
demandant,  J.  Leteney  tenant,  and  Sir  C.  Haggerston 
vouchee.  The  said  indenture  of  the  14tb  April  1780 
was,  after  the  return  of  the  writ  of  seisin,  duly  inroUed 
as  a  bargain  and  sale  within  the  statute  of  the  27  H.  8* 
C.16.  The  question  for  the  opinion  of  the  Court  was, 
whether  J,  Leteney  became  solely  seised  of  the  said 
hereditaments  and  premises  comprised  in  the  said  in- 
denture of  the  14th  April  1780,  so  as  to  be  a  good 
tenant  of  the  freehold  for  sufiering  a  recovery  of  the 
entire^  of  the  said  hereditaments  and  premises. 

Tinnqf  for  the  plaintiff.  By  the  deed  oi  April  I4thj 
1780,  Leteney  became  solely  seised  of  the  premises 
therein  mentioned.  Sir  C  Haggerston  thereby  granted^ 
bargained,  and  sold  unto  Leteney  and  Burke  the  heredi- 
taments and  premises,  and  the  reversion^  See.  Now  those 
words  are  sufficient,  and  are  apt  words  to  pass  to  thd 
reversion  by  way  of  grant,  and  the  intent  that  they  should 

so 
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so  operate  is  plain,  for  the  use  is  limited  to  Leientjf 
■looe  to  make  him  perfect  tenant  to  the  praecipe,  which 
conM  not  be  if  the  deed  were  to  operate  as  a  bargain 
and  sale.  It  is  a  very  old  maxim  that  Judges  should  be 
astute  in  discovering  «nd  giving  effect  to  the  intent  of 
parties,  Earl  v£  Ganrickard's  case  (a).  According  to  a 
great  varie^  of  decisions,  that  maxim  appears  to  have  bem 
constantly  acted  upon  for  a  long  series  of  years.  Crossing 
v.  Scndamore  {b),  Osman  v.  Sheafe  (c),  Boe  v.  Tranmer  {d\ 
Skcwe  v,Pincke{e),  are  all  instances  where  deeds  incapabls 
of  operating  strictly  acc<Hdtng  to  the  words  were  so  con- 
stroed  as  to  be  made  operative  according  to  the  inteot 
of  die  parties.  There  is  not,  however,  any  case  com- 
pletely in  point  as  an  authori^  for  the  present;  for  ui 
each  of  diose  cases  the  deed  would  have  been  wholly 
void  if  taken  according  to  the  letter.  The  mere  intro* 
dnetioD  of  tbe  words  "  bargain  and  sale"  is  not  suffi- 
omt  to  make  the  deed  operate  as  a  conveyance  taking 
dect  by  the  statute  of  uses,  and  not  as  a  oommim  law 
grant  of  the  reversioo.  If  it  were  so,  the  ordinary  coa> 
weyaoce  to  uses  by  lease  and  release  would  be  rendered 
bad,  Sx  in  almost  every  release,  the  words  "  bargain  and 
sale"  are  introduced.  No  one  will  contend  that  the  en- 
rolnwiit  of  such  a  deed  would  vest  the  legal  estate  in 
the  releasee  to  uses.  There  are  two  principles  of  ««- 
atmctioD  ^ipUcable  to  this  case,  which  make  it  clear 
that  the  deed  operated  as  a  grant  of  the  reversion. 
First,  that  wliere  a  deed  may  operate  to  pass  land  either 
by  the  common  law  or  by  the  statute,  it  shall  be  held  to 
operate  at  cocunoa  law,  Co.  Lift.  49  b.     A  rule  which 

(a)   Hob.  277.  (ft)  1  Mod.  175.      SLev.  9. 

(c)  S  La.SIO,  (J)  2  Wm.  75.     ffVUi,  682. 

r.  M.  IS*. 
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1826.  has  not  been  overturned,  though  it  is  not  now  allowed 
to  prevail  against  the  apparent  intent  of  the  parties, 

asamu  Barker  v.  Keat  {a\  Roe  v.  Tranmer.  Secondly,  where 
a  deed  in  one  way  passes  land  by  itself,  without  any 
further  act,  it  shall  be  held  so  to  operate,  rather  than  in 
any  other  mode  to  the  perfection  of  which  some  further 
act  is  necessary.  Barkery.  Keat  {a)  j  IjuJhs>ich  v.  Mittofi{b), 
And  in  an  anonymous  case,  3  Leon.  pi.  39.  p.  16.,  it  was 
expressly  held  that  a  deed  must  operate  in  that  vray  in 
which  it  first  had  full  effect  Now  if  the  deed  in  question 
be  held  to  operate  as  a  grant  of  the  reversion,  the  estate 
passes  immediately.  If  it  be  a  bargain  and  sale,  enrol- 
ment is  necessary  to  make  it  valid.  These  miles,  in  ad- 
dition to  the  apparent  intent  of  the  parties,  make  it 
incumbent  on  the  Court  to  decide  that  the  deed  was  in 
effect  a  grant  of  the  reversion ;  and  then  the  use  would 
be  executed  in  Letenet/  alone,  so  as  to  make  him  a  good 
tenant  to  the  praecipe  of  the  entirety  of  the  lands.  The 
doctrine  of  election  cannot  affect  this  case,  inasmuch  as 
the  grantees  were  not  to  take  any  beneficial  interest. 

Cresswell  contra.  The  words  of  the  deed  in  question 
are  properly  those  of  a  bargain  and  sale ;  and  that  the 
parties  so  considered  them  is  manifest  from  their  having 
enrolled  the  deed  as  a  bargain  and  sale.  At  that  time, 
therefore,  they  must  have  intended  that  it  should  so 
operate;  and  it  cannot  now  be  held  to  have  a  different 
operation,  although  as  a  bargain  and  sale  it  would  not 
carry  into  effect  the  whole  object  of  the  parties  to  the 
deed.  TyrreWs  case(c)  is  a  strong  authority  to  this 
point.     Jane  Tyrrell^  widow,  for  the  sum  of  4?00/.  paid 

(a)  2  Mod.  250.  (b)  Cro.Jac.  C04.  (rf)   Dyer,  156.  a. 

by 


IN  THE  6th  &  7th  Years  of  GEORGE  IV. 

by  G.  Tyrrell,  her  son  and  heir  appnrent,  by  indenture 
enrolled  in  Chancery,  bargained,  sold,  gave,  granted, 
covenanted,  and  concluded  to  G.  T.  all  her  manors, 
lands,  &c.,  to  have  and  to  hold  the  said,  &c.  to  the  said 
'G.  T.  and  his  heirs  for  ever,  to  the  use  oC  the  said  Jatie 
for  life,  &C.  And  it  was  held  that  the  limitation  of  uses 
upon  the  habendum  was  void,  because  an  use  cannot  be 
declared  upon  an  use.  Now  it  is  clear, that  the  deed 
mi^t  have  operated  as  a  covenant  to  stand  seised,  and 
theo  the  limitation  of  uses  would  have  been  good ;  nor 
can  it  be  doubted  that  the  parties  (at  all  events  the 
grantor)  intended  that  the  use  should  be  well  limited, to 
herself  for  life.  But  as  it  appeared  to  have  been  the 
intention  that  the  deed  should  take  effect  as  a  bargain 
and  sale,  and  it  had  accordingly  been  enrolled,  it  was 
held  so  to  operate,  although  the  uses  were  thereby  de- 
feated. There  are  no  such  principles  of  law  as  those 
stated  on  the  other  side,  and  which  are  supposed  to 
govern  this  case.  The  passage  referred  to  in  Co.  Lilt. 
49.  b.  is  this :  '*  When  a  man  hath  two  ways  to  pass 
lands,  and  both  of  the  ways  be  by  the  common  law,  and 
he  intendeth  to  pass  dieni  by  one  of  the  ways,  yet,  ut  res 
laagis  valeat,  it  shall  pass  by  the  other.  But  where  a 
man  may  pass  lands  either  by  the  common  law  or  by 
raising  of  an  use  and  settling  it  hy  the  statute,  there,  in 
many  cases,  it  is  otherwise."  Lord  Coke  does  not  there 
uiean  to  say  that  a  conveyance  at  common  law  is  to  be 
pre.*erred  to  one  taking  effect  by  the  statute,  but  that  a 
common  law  conveyance  cannot,  ut  res  valeat,  operate 
as  B  conveyance  to  uses,  or  a  conveyance  intended  to 

e  effect  under  the  statute,  operate  at  common  law. 

I  even  this  distinclton  is  now  at  an  end,  lioe  v. 
The  next  principle  of  law  which  is  sup- 
posed 
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1826.       posed  to  be  favorable  to  the  present   plaintiff  is,  that 
,.  where  a  deed  is  capable  of  a  two-fold  operation,  but 

Hacokkstok 

agahut  according  to  one  construction  takes  effect  immediately, 
without  the  performance  of  any  further  act,  it  shall  be 
so  construed,  rather  than  in  a  mode  which  renders  such 
further  act  necessary  to  its  validity ;  and  Barker  v.  Keaty 
and  Luimch  v.  Mitton^  and  Anon.  3  Leon,  were  cited 
as  instances.  Now  in  each  of  those  cases  the  deed  was 
held  to  operate  as  a  bargain  and  sale,  that  being  a  con- 
veyance by  which  the  land  passed  immediately ;  and  it  is 
clear  from  other  authorities  that  a  bargain  and  sale  takes 
effect  from  the  time  of  the  execution,  although  it  may 
afiierwards  be  rendered  void  by  a  neglect  to  enrol  it 
within  the  time  prescribed  by  the  ST  H.S.  c.  16.  The 
whole  question,  therefore,  turns  upon  the  application  of 
the  rule  of  law  given  in  Co,  Ldit.  49  &,  and  Shep.  Touch. 
8S.,  that  ^^  if  a  man  have  two  ways  to  pass  lands,  and  he 
intends  to  pass  them  one  way,  and  they  will  not  pass 
that  way,  ut  res  valeat,  they  may  pass  the  other  way." 
Now  here  it  appears  to  have  been  the  intention  to  pass 
these  lands  by  bargain  and  sale  to  Leteney  and  Burke ; 
that  the  reversion  might  so  pass  is  clear  from  Fox^s 
case  (a),  although  the  limitation  of  uses  would  be  void. 
The  first  part  of  the  rule  is,  therefore,  inapplicable;  and 
indeed  it  has  been  admitted,  that  in  all  the  cases  upon 
this  point,  the  deed,  if  taken  according  to  the  letter, 
would  have  been  wholly  void ;  and  it  may  also  be  ob- 
served, that  in  each  of  them  the  construction  put  upon 
the  instrument  was  against  the  grantor ;  that  which  is 
now  contended  for  is  in  his  favor.  Neither  was  it 
originally  necessary  to  construe  this  deed  as  a  grant  of 


(a)  8  Co,  105. 

* 

the 


ih.. 
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the  Temtaion  ia  order  to  carry  into  eSect  the  main  object 
of  tbe  parties.  That  object  was  to  make  a  tenant  to  the 
prscipe  to  sufler  a  recovery.  If  the  deed  operated  as  a 
bargain  and  sale,  Leteney  and  Burke  would  be  joint- 
tenants,  and  tbe  writ  might  have  been  against  them 
jtmitly.  Sappose  Leteney  to  have  died  before  the  re- 
covery, and  a  writ  to  have  been  issued  against  Burke,  it 
oonid  hardlj  have  been  contended  that  this  deed  had 
not  the  efie<3  of  vesting  the  estate  in  him  as  the  survivor 
of  two  joint-tenants,  so  as  to  make  him  a  good  tenant; 
and  if  so,  it  must  have  operated  as  a  bargain  and  sale ; 
to  My  DOW  that  LeUney  was  tenant  of  the  whole,  is  to 
say  that  tbe  deed  might  at  the  same  time  have  a  two-fidd 
opention.  The  point  now  raised  has  never  yet  been 
decided,  and  Mr.  Preston^  in  his  edition  of  Shepptcrd^s 
Tamchstone,  6S.,  makes  this  observation  upon  it :  "  It  ia 
fcr  from  being  clear  that  a  deed,  though  enrolled,  and) 
04»ble  of  efl^t  as  a  bargain  and  sale,  may  not  b* 
pleaded  as  a  grant,  so  that  uses  may  arise  from  the 
perscxi  or  estate  of  the  grantee."  At  all  events,  there- 
fin^  the  defradants  have  good  ground  for  saying  that  it 
u  &r  frma  being  clear  that  it  con  be  so  pleaded. 

The  following  certificate  was  af^wards  sent : 
This  case  has  been  argued  before  us  by  counsel,  and 
we  are  of  <^inion  that  the  said  John  Letetuly  became 
vAAy  vsmA.  of  the  said  hereditaments  and  premises 
mprised  in  the  said  indenture  of  the  I4tb  April  1760) 
so  as  to  be  a  good  tenant  of  the  freehold  for  suffisring  a 
recovery  of  tlie  entire^  of  the  said  hereditaments  and 

J.  Batwv. 

G.  S.  HOLROTD. 
J.  LiTTUDAUE. 
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Williams  against  Jones. 

An  attorney         ASSUMPSIT  upon  an  anrreement,  dated  lltli  2^0- 

entered  into  a      1\.  ^  .  .  ' 

written  con-  vembcr  1822,  whereby  plaintiff,  "  in  consideration  of 

tracty  wberebjT 

be  agreed  to  250/.  paid  by  the  defendant,  and  of  100/.  to  be  paid  by 
nership  in  the  defendant  within  two  years  from  the  date  thereof  agreed 
attora^,\  per-  ^^  ^^^  ^'  Jo^cs^  the  defendant's  son,  into  partnership 
m^  an^i^me  ^*^^  ^""»  ^^  attomies  and  solicitors,  and  to  give  him  a 
been  admitted,    moiety  of  the  profits  of  the  partnership,  and  of  the 

no  tune  was  j  r  i  r^ 

expressly  fixed    profits  arising  from  the  hundred  court  of  Werrall,  of 

for  tbe  com- 

mencement  of     which  the  plaintiff  was  lord,  and  a  moiety  of  the  royal- 

thepartnersbip: 

Held,  that  no     ties."  The  partnership  to  continue  for  ten  years.  Breach, 

time  beinff  ex- 
pressly appoint-  non-payment  of  the  100/.    Plea,  non-assumpsit.    At  the 

ship  commenc-'  ^^^^   before   Warren  C.  J.    of  Chester,   at   the  Spring 

date'of^thc*  assizes,   1825,    for  that  city,   the  plaintiff  proved  the 

agreement  ;^  agreement  as  set  out  in  the  declaration,  but  it  appeared 

dencewaspro'  by   the   cross-examination    of  his   witnesses   that    the 

perly  admitted        '' 

tosbewihatthe  defendant's   son    was   not    admitted   an   attorney  until 

person  taken 

into  partnership  Ajyril  1823.     For  the  defendant  it  was  contended,  that 

was  not  an  at- 
torney at  the  the  agreement  was  illegal,  as  constituting  a  partner- 
agreement  was  ship  between  an  attorney  and  a  person  who  had  not  at 
S^irt?t  could"'  ^^^  ^^™®  '^^^^  admitted.  For  the  plaintiff  evidence  was 
toshewthT^  offered  that  the  agreement  was.  not  put  in  force  before 
agreement  was  the  admission   of   the  defendant's   son.     The   learrted 

not  to  take 

effect  untU  be     Judge  thought  the  evidence  inadmissible,  and  directed  a 

should  be  duly 

admitted,  for      nonsuit     In  Easter  term  a  rule  nisi  for  a  new  trial  was 

that  would 

make  Uie  agree-  granted,  and  UOW 

ment  different 
from  that  which 

be^"Ifa!  an  '**        Cross  Serjt.  was  called  upon  to  support  it.     No  time 

^«nt  M^CT*  '^^"^g  fi^^^  '^r  ^^^  commencement  of  the  partnership,  it 

'^'  was  open  to  the  plaintiff  to  give  parol  evidence  upon 

that 
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that  point.     The  contract,  upon  the  face  of  it,  was  per-         1826. 

fectly  legal,  the  defendant  sought  to  impeach  the  legality 

of  it  by  parol  evidence  that  the  defendant's  son  was  not         against 

at  the  date  of  the  contract  an  attorney ;  it  was,  therefore, 

but  reasonable  that  the  plaintiff  should  be  allowed  by 

0 

testimony- of  the  like  nature  to  answer  the  presumption 
of  illegality  so  raised,  by  shewing  that  the  agreement 
was  not  to  take  effect  until  after  the  party  had  been  duly 
admitted.  Tlie  agreement  contains  reference  to  the  date, 
in  order  to  fix  the  time  of  payment,  but  no  such  refer- 
ence is  made  to  point  out  the  commencement  of  the  pro- 
posed partnership. 

Bayley  J.  Where  a  written  contract  has  been  en- 
tered into,  the  Court  must  look  to  that  in  order  to 
ascertain  the  meaning  of  the  parties ;  and  we  are  not  at 
liberty  to  admit  the  introduction  of  parol  evidence  to 
shew  that  the  agreement  was  in  reality  different  from 
that  which  it  purports  to  be.  The  declaration  in  this 
case  describes  the  contract  as  forming  a  partnership  to 
commence  in  prsesenti,  and  as  made  between  parties, 
then  attomies,  and  the  agreement  corresponds  with  the 
description  given  in  the  declaration.  It  is  described  as 
an  absolute  contract,  but  it  is  nbw  contended  that  it  was 
conditional,  to  commence  in  futuro,  if  T.Jones  should 
be  admitted  an  attorney.  But  it  is  impossible  to  put 
such  a  construction  upon  it.  Her<e,  then,  there  was  a 
bargain  giving  a  present  share  of  the  profits  of  an  at- 
torney's business  to  a  person  not  admitted ;  that  was 
ill^al,  according  to  the  22  G.  2.  c.  46.  5. 1 1. ;  and  even 
if  the  evidence  had  been  admissible,  to  shew  that  the 
agreement  was  to  take  effect  in  futuro,  the  agreement  as 
proved  would  not  correspond  with  the  description  of 

it 
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1826*  it  in  the  declaration,  and  on  that  ground  the  nonsuit 
would  be  right  This  rule  must,  therefore,  be  dis- 
charged. 


WlLUAMt 

ag^mui 
Jowsi* 


i: 


HoLROTD  J.  I  am  of  opinion  that  the  nonsuit  in 
this  case  was  right.  Whatever  may  have  been  the  in« 
tent  of  the  parties,  which  I  collect  to  have  been  that 
the  instrument  should  take  effect  immediately,  at  all 
events  the  law  ^ves  it  that  effect,  no  time  for  its  com- 
mencement being  mentioned  in  the  instrument.  Parol 
evidence  was  properly  admitted  to  shew  that  the  agree- 
ment was  illegal,  but  not  for  the  purpose  of  varying  the 
contract,  by  adding  to  or  diminishing  from  it  It  is 
contended  for  the  plaintiff  that  evidence  should  have 
been  admitted,  which  certainly  would  have  shewn  the 
contract  not  to  be  illegal,  but  would  at  the  same  time 
have  shewn  it  to  be  different  from  the  legal  import  of  the 
instrument  declared  upon.  If  the  evidence  had  merely 
gone  to  rebut  the  illegality,  I  should  have  thought  it  ad- 
missible ;  but  it  went  further,  and  then  two  objections 
arose  to  it ;  first,  it  went  to  shew  that  an  agreement  ap- 
parently absolute  was  really  conditional;  secondly,  its 
effect  was  to  add  by  parol  to  an  agreement,  which,  ac- 
cording to  Boydell  v.  Drummond  {a)  could  not  be  valid, 
unless  in  writing,  inasmuch  as  it  was  not  to  be  per- 
formed within  a  year  from  the  making  of  it 

LiTTLEDALE  J.  Concurred. 

Rule  discharged. 

D.  P.  J(me%  was  to  have  opposed  the  rule. 

(a)  II  JSaif,  142. 
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Doe  on  the  joint  and  several  Demises  of 
Edward  Rawlings,  John  Tasker,  Mary 
PiNCKE,  Widow,  Sarah  Nettlefold,  Abra- 
ham Nettlefold,  and  Robert  Skill,  against 
T.  Walker,  J.  Jennings,  and  R.  Sutherden. 


IT  JECTMENT  to  recover  premises  in  the  parishes  of  ''•  ^^'  !* 

JLLi  *'  ^  ofpreiniies 

Dartford  and  Wilmington^  in  Kent.    Plea,  not  guilty,  fo'  •  *«nn  of 

*  •  1  1     /•  ^  twenty-one 

At  the  trial  before  Alexander  C.  B.,  at  the  Spring  assizes  yean,  which 

i»        I  o  -TT  I       .  #.         •  •«.       would  expire 

for  the  county  of  Kent  1825,  the  jury  found  a  verdict  iindiaHwuu 

1809      In 

for  the  plaintifi^  subject  to  the  opinion  of  this  Court  on  j)ecembern99 
the  following  case.  ^Ite'ST' 

Thomas  Williams  being  seised  in  fee  of  the  premises  ^  "^*  PIT 
in  question,  by  his  last  will  and  testament  duly  executed  y**^  to  com- 

^  menoe  from 

and  attested  so  as  to  pass  real  estates,  devised  the  pre-  MkAatifguu 

^     ^  '^  1809.     The 

mises  in  question  unto  his  nephew  John  Williams :  ^*  to  lenor  died  in 

Tiiftrf>9nhttr  1800 

bold  the  same  unto  and  to  the  use  of  his  nephew  John  and  derised  the 

♦  • 

Williams  and  his  assigns,  for  and  during  the  term  of  his  q[|^^  to  jl,^ 
natural  life;  and  from  and  after  his  decease,  unto  and  hisiifeT^Br 
to  the  use  of  John  WiUiams  and  Thomas  WiUiams,  the  J"~«ndre. 

'  lease  A.,  m 

two  sons  of  his  said  nephew  John  Williams*  their  heirs  I8O6,  conveyed 

^  '  bu  life  estate 

and  assiirns  for  ever,  as  tenants  in  common  and  not  as  to  p.    Held, 

.   .  ®  .  that -rf. '8  in- 

joint  tenants."     The  said  'Thomas  Williams  by  indenture  terest  in  the 

lease  of  1799, 

of  lease  of  the  17th  December  1799,  then  made  between  whidiwasto 
him   and   his   nephew  John  Williams^   demised  to   the  igo9,  was  not 
said  John  Williams  the  premises  in  question,  to  have  ^Stefw^life. 
and  to  bold  the  same  unto  the  said  John  Williams  from 
Michaelmas-dat/y  which   would   be   in  the  year  1809, 
**  when  the  then  present  lease  of  the  said  premises  to 

the 
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1826.        the  said  John  Williams  will  expire,"  for  and  during  the 
7*        full  c'^d  and  term  of  sixty  years  from  thence  next  en- 

Dox  dcnu 

Rawlikm     suing,  and  fully  to  be  complete  and  ended,  yielding  to 

against 

Walkee.  the  lessor  and  his  heirs  and  assigns  the  yearly  rent  of 
60/.  John  Williams  took  down  the  two  houses  demised 
to  him  by  the  lease  of  1799,  and  on  the  site  of  them 
built  a  new  brick  messuage  at  a  considerable  expence. 
At  the  time  of  making  such  lease,  the  said  John  Williams 
was  in  possession  of  the  premises  by  virtue  of  a  lease 
thereof  for  a  term  of  twenty-one  years  from  Michaelmas 
1788,  which  would  expire  at  Michaelmas  1809,  at  the 
yearly  rent  of  60/.  The  testator,  Thomas  Williams, 
died  without  revoking  or  altering  his  will,  and  his 
nephew  John  Williams  took  possession  of  the  premises 
devised  to  him  for  life,  and  from  that  time  until  his 
death,  which  took  place  in  August  1823,  continued  in 
possession  of  the  said  demised  premises,  without  paying 
any  rent  under  either  of  the  said  leases.  John  Williamsy 
(the  son  of  the  said  John  Williams  who  was  nephew  of 
the  testator)  one  of  the  devisees  in  remainder,  died  in- 
testate without  issue,  leaving  his  brother  Thomas  his 
heir  at  law  him  surviving.  The  case  then  set  out  several 
conveyances,  from  which  it  appeared  that  the  interest  of 
Thomas  Willia?ns  in  the  premises  in  question  had  vested 
in  the  lessors  of  the  plaintiff.  It  further  appeared,  that 
by  deeds  of  lease  and  release  of  Mai/ 1 806,  John  Williams 
conveyed  his  life  estate  to  James  Parker^  to  the  use  of 
James  Parker,  his  heirs  and  assigns,  for  the  life  of  John 
Williams,  and  in  trust  for  the  said  John  Williams.  Upon 
the  death  of  Joh7i  Williams,  the  tenant  for  life,  in  August 
1823,  the  lessors  of  the  plaintiff  claimed  the  possession 
of  the  premises  in  question,  as  deriving  title  to  the  same 
from  the  said  Thomas  Williams  the  surviving  remainder- 
man 
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msniRfee,  and  oo  the  groand  that  the  said  term  of       18S6. 
sixty  years  was  no  louger  subsisting.    This  case  was  ar-         ~ 
gned  at  the  sittiDgs  in  Banc  after  last  jyinity  term  by         Bawunm 

GUtfy  for  the  lesson  of  the  plaintiff.  The  lease  for 
tix^  years,  which  was  to  commence  in  1809,  was 
merged  in  the  life  estate  which  John  Williams  took  by 
devise  under  the  will  of  Thomas  WilUams.  It  is  clear 
that  be  accqited  the  estate  devised,  for  he  paid  no  rent 
during  his  life.  There  can  be  no  donbt  that  the  lease 
in  possession  merged,  but  it  will  be  said  that  the  lease 
in  reversion  bebg  a  mere  interesse  termini*  did  not 
merge.  Salmon  v.  Swarm  {a)  is  as  authori^  to  shew  that 
radi  an  interest  will  meige.  There  A.  seised  in  fee, 
demised  to  B.  for  100  years  to  b^in  at  a  future  time; 
and  before  that  time  made  a  lease  to  C.  (or  twenty-one 
years,  to  b^;tD  presently.  B.,  before  the  commence- 
ment of  bis  term,  assigned  it  back  to  A^  who  afterwards 
granted  a  rent  charge,  for  which  the  grantee  distrained 
upoo  C.  The  question  was,  whether  the  future  term  was 
merged  in  the  inheritance,  or  if  it  had  any  existence  in 
A^  so  that  he  might  thereout  grant  the  rent;  for  then 
it  would  avoid  the  second  lease,  being  prior  to  it,  and 
by  consequence  be  liable  to  the  payment  of  the  rent- 
cbatge.  It  was  resolved,  that  the  first  term  was 
merged.  But  Colboume  and  Mixstorufa  case  (A)  is 
an  aotbtrnty  expressly  in  point  to  shew,  that  an  in- 
teresse termini  will  merge  in  a  life  estate  devised  to  the 
There  H.  Leigh  being  seised  of  a  house  called 
die  Maiygold,  and  two  other  houses  in  Lotubm,  leased 
tbe  said  two  houses  to  one  ^ice  Cheape  for  twen^-one 


(a)  Cn.  Jae.  S19.  (t)  1  Leon.  199. 


11*  CASES  IN  HILARY  TERM 

1826.       years  if  she  should  live  so  long,  and  afterwards  made  a 

Doi  dem.     ^^^^^  1^  reversion  of  the  said  two  houses  to  Alice  Leigh 

RAWLiKGt     fQj.  twenty-one  years,  and  afterwards  he  devised  these 

Walku.      two  houses,  and  also  the  house  called  the  MdTygold^  to 

the  said  Alice  Leigh  for  her  life  to  bring  up  his  children, 

and  died ;  after  his  death  the  said  Atice  Leigh  entered 

into  the  house  called  the  Marygoldy  and  took  the  rents 

and  profits  of  the  said  two  other  houses  for  seven  years  by 

virtue  of  the  said  will ;  and  it  was  held  that  the  lease  for 

twenty-one  years  was   merged   in   the  estate  for  life. 

That  case  is  expressly  in  point,  and  must  govern  the 

present. 

Bolland  contrk.  John  JViIliams*s  interest  under  the 
second  lease  was  a  mere  interesse  termini ;  he  had  not 
any  actual  term,  but  a  right  to  have  a  term  at  a  future 
time,  by  entry  when  that  period  should  arrive,  Co. 
Liu.  46.  i.,  Bacon's  Abr.y  tit.  Leases^  6  Ed.  185.  216. 
Heming  v.  Brabason  {a).  Such  an  interest,  not  being 
an  estate,  does  not  prevent  or  cause  merger,  Ih^er  112. 
Whitchurch  v,  Whitchurch  (i).  It  is  incapable  of  being 
surrendered,  1  Bridgmany  7.  It  cannot  be  the  found- 
ation of  a  release  from  the  lessor,  Co.  Litt.  270.  a.  b. 
Barker  v.  Keat{c\  Shepherd's  Touchstone^  324.  It  is 
not  affected  by  any  tortious  act,  as  abatement,  in- 
trusion, or  disseisin,  Bruerton  v.  Rainsford  {d\  Saffyn's 
case  {e).  Now  merger  is  a,  surrender  in  law,  producing 
the  same  effect  as  a  surrender  in  fact  would  have  pro- 
duced. Then  an  interesse  termini  not  being  capable  of 
being  surrendered,  cannot  be  merged.  Com.  Dig.j  tit. 

(a)  Bridgmans  Reporti,  by  Bannister,  p.  6. 

(6)  2  P.  mm/ 236.  (c)  2  Mod,  250. 

(it)  Crv.Ba».l5.  (e)  SStp.lSib. 

Sur^ 
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&irrender  (E.)  SAep.  Touch,  tit.  Surrender,  p.  303.  The 
interest,  thereFore,  under  the  lease,  which  was  to  com- 
mence in  1809,  did  not  merge  in  the  lire  estate.  Neither 
was  it  extinguished.  Extinguishment  by  operation  of 
law  is  the  legal  consequence  of  an  actual  union  of  some- 
thiog  issuing  out  of  and  constituting  part  of  the  profits 
of  the  land,  (as  common,  rents,  or  other  rights,)  with  the 
immediate  ownership  of  the  land  itself,  the  existence  of 
both  interests  in  one  person,  at  one  and  the  same  time, 
being  inconsistent.  Vin.Abr.tXt.Extinguiskme7a  A.^X.l^t 
i9.,  C.pl.H'.S3.*3.,F.I6.  Now  here  there  was  no  in- 
consistency in  the  existence  of  a  liie-estate,  with  a  right  at 
a  future  time  to  have  an  estate  which  might  exist  longer 
than  the  life^^tate,  and  which  might  not  arise  till  the  life^ 
estate  bad  ceased.  The  case  of  Salmon  v.  Swann  (a)  onl;[ 
decided  that  the  assignment  of  an  interesse  termini  to 
the  reversioner  would  not  defeat  an  interest  which  he 
had  created  anterior  to  the  acquisition  of  the  interesse 
termiai.  There  a  person  seised  in  fee  in  possession, 
subject  to  Uiis  future  interest,  granted  a  lease  for  twenty- 
one  years  before,  and  a  rent  charge  after,  the  purchase 
of  the  interesse  termini,  and  it  was  held  tliat  the  lease 
should  prevail  over  the  rent.  It  is  true  that  the  .Court 
talked  about  the  future  term  being  drowned  in  the  in- 
beritance.  But  it  is  observed  by  Mr.  Preston,  in  his 
.treatise  on  Conwyancmg,  vol.3,  p.  I'iS.f  that  although 
in  the  report  the  language  of  the  Court  be  applicable 
to  merger,  it  must  be  read  as  referring  only  to  extin- 
guishment. Noiv  taking  it  in  that  sense,  there  cannot 
be  a  doubt  that  such  an  interest  might  at  any  time  be 


Ifl)  Crv.Jae.9li. 
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139Sk  extinguished  by  the  act  of  the  parties.  It  may  be  re* 
^^  ^^^^  leased  to  any  perscni  having  an  estate  in  the  reversion^ 
*^wuiifii.  mm]  to  the  extent  of  that  estate  will  the  release  operate 
to  the  extinguishment  of  the  future  term.  The  owner 
of  that  estate  havmg  created  interests  out  of  it^  could 
not  by  purchasing  the  mteresse  termini,  defeat  the 
interest  he  had  so  created.  His  purchase  would  enure 
for  the  benefit  of  the  persons  in  whose  favour  he  had 
created  such  interest^  and  that  could  only  be  by  the 
law's  considering  that  the  interest  so  purchased  by  him, 
which,  if  not  extinct,  would  have  defeated  the  interests 
of  his  grantees,  was  extinguished  in  the  estate  out  of  which 
these  latter  interests  were  created.  The  decision  in  Salmon 
T.  Svoann  does  not  apply  to  this  case,  where  the  freehold 
comes  to  the  person  having  the  interesse  termini,  not  by 
his  own  act,  but  by  devise.  The  lessee  could  not,  before 
the  future  term  arose^  alienate  his  life  interest,  and  then 
set  up  the  term  against  that  alienation.  If  the  term  had 
come  in  esse  during  the  life,  and  the  life-estate  had  been 
still  vested  in  the  termor,  a  merger  would  have  taken 
place ;  but  the  question  in  this  case  was  whether  ante- 
rior to  the  term  taking  effect  in  possession,  the  future 
right  was  extinguished,  and  if  extinguished,  whether  the 
extinction  was  partial  or  total.  Applying  the  principle 
of  Salmon  v.  Swann  to  this  case  to  its  utmost  extent,  the 
acceptance  of  the  devise  would  extinguish  the  interesse 
termini  so  fkr  only  as  it  was  inconsistent  with  the  life- 
estate,  but  in  this  case  there  was  no  inconsistency,  for 
the  life-estate^  might  have  ceased  before  the  term  arose, 
and  when  the  term  arose  the  life-estate  was  vested  in  an- 
other person.  At  no  period,  therefore,  has  there  been  a 
concurrence  of  estates  so  as  to  constitute  a  merger,  or  a 

con- 
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coDOirreDce  of  a  ri^t  with  an  estate  so  as  to  occasion 
en  extinguish  meat.  Cdboante  and  Mix^on^s  case(a}  is 
relied  upon  &3  en  aathonQr  to  shew  that  John  Wdliamis 
interest  in  this  lease  was  merged  or  destroyed  by  his 
acceptance  of  the  devise.  But  the  facts  of  that  case  are 
mi»-Btat«d  in  the  report  in  Leonard,  It  appears  by  the 
record  diat  Alice  Leigh's  interest  in  two  q£  the  mes- 
aiiagcs  was  coocurreat  at  the  time  when  she  took  the 
lt&-4»tste.  Her  interest  in  the  term  at  that  time  was  a 
subsisting  interest,  not  an  interesse  termini,  it  tberefi>re 
meiged  in  the  life-estate.  The  case  of  Colioitme  aad 
MiaUmef  therefore,  as  explained  by  the  record,  is  not 
an  aatfaority  in  punt. 

'  Cvr.  adv.  vidt* 

Tbejadgmentofthe  Court  was  now  delivered  by 
Batixt  J.  This  was  an  action  of  ejectment,  and  the 
n^e  question  presented  to  our  consideration  upon  the 
argumoit  in  Jvhf  last  was  this,  whether  a  term  for  years 
created  in  December  1799,  to  commence  from  Michad- 
nwu  1609,  was  annihilated  by  a  life  estate  devised  to  .the 
lessee  in  Jarmary  1799,  and  mei:^;ed  in  such  life  estate* 
the  life  estate  being  conveyed  away  by  the  lessee  before 
Mickadaas  1809,  so  as  to  prevent  the  lessee  fiwn 
having  both  estates  by  way  of  present  interest  at  one 
and  the  same  time.  The  fects  as  to  this  pmnt  were 
very  shorL  In  Janufu^  1799,  Tfumas  Williams,  the 
owner  tn  fee,  devised  to  John  Williams  for  life.  The 
premises  were  at  that  time  under  lease  to  Join  WiUiamt 
for  a  term  which  would  expire  at  Michaebnas  1809. 
Bdbre  he  died,  viz,  in  Decei^ier  n99,  the  testator  made 

(o)   I  Lam.  1S9. 
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1826.        a  further  lease  to  JohnmfVilliams  for  sixty  years  from 
"        Michaelmas  1809.    The  testator  died  in  December  1800. 

Dob  dem. 

Rawumos      By  deeds  of  lease  and  release  of  May  1806,  John  Tvtl^ 
Walkeb*      Hams  conveyed  his  life  estate  to  James  Parker  to  the  use 
of  James  Parker  his  heirs  and  assigns,  for  the  life  of 
»  John  Williams,  and  in  trust  for  the  said  John  Williams. 

John  Williams^  therefore,  had  the  legal  estate  for  his 
own  life  from  December  1800  to  May  1806,  when  he 
passed  away  the  legal  estate  to  Parker ;  and  the  ques- 
tion is,  whether  his  interest  under  the  lease  of  December 

9 

1799  \^as  merged  in  that  his  legal  estate.  His  interest 
under  the  lease  of  December  1 799  gave  him  no  right  of 
possession  during  any  part  of  the  time  that  he  had  in 
himself  the  legal  estate  for  his  own  life;  it  gave  him  only 
a  species  of  what  the  law  calls  an  interesse  termini,  a 
right  to'  have  the  possession  at  a  future  time,  viz.  at 
Michaelmas  1809;  and  when  the  nature  of#an  interesse 
termini  and  the  principle  of  the  doctrine  of  merger  is 
considered,  we  shall  have  no  difficulty  in  coming  to  the 
conclusion  that  in  this  case  there  was  no  merger.  The 
right  upon  a  lease  to  commence  in  presenti  is,  (except 
under  the  statute  of  uses,)  until  entry  an  interesse  ter- 
mini only,  and  so  is  the  right  upon  a  lease  to  commence 
in  futuro;  and  the  same  rules  are  applicable  to  both. 
Each  is  a  right  only,  not  an  estate.  The  whole  estate, 
notwithstanding  such  right,  is  in  the  lessor.  In  neither 
case  will  a  conveyance  by  the  lessee  to  the  lessor  operate 
as  a  surrender,  nor  will  a  release  from  the  lessor  to  the 
\^ss^^  operate  by  way  of  enlarging  the  estate.  The 
right  may  be  granted  away  as  a  right,  or  extinguished 
^y  a  release,  but  it  cannot  be  conveyed  as  an  estate; 
and  the  lessee  may  extinguish  it  jt>y  a  release  to  the 
lessor,  but  it  has  all  the  properties  and  consequences  of 

a  rigkt 
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a-iigbt  oqI;,  not  of  an  estate.  Upon  an  ordinary  lease, 
to  commence  instanter,  the  lessee  has  at  common  law 
an  interesse  termini  only  tilt  entry,  Co.  Lilt.  46  b.,  a  re- 
lease to.  him  before  entry,  to  increase  his  estate,  -is  not 
good,  Co.Lilt.i6b.,  270  a.,  nor  can  the  lessor  grant 
away  the  estate  by  the  name  of  the  reversion,  for  be- 
Fore  possession  by  the  lessee  there  is  no  reversion  in  the 
lessor,  Co.  Lilt.  270  a. ;  nor  can  the  lessee  surrender  the 
tenn;  and  in  the  case  of  a  lease  to  commence  in  fiituro, 
all  the  common  law  rules  of  an  ordinary  lessee  before 
entry  apply.  He  cannot  surrender  because  he  has. a 
right  only,  not  an  estate,  and  a  right  only  cannot  be 
surrendered,  and  there  is  no  reversion  in  which  this 
may  drown,  Co.  Liti.  336  a.,  and  Lord  Coke  puts  this 
case  distinctly,  to  illustrate  the  difference  in  effect  in 
certain  cases,  between  a  surrender  in  fact  and  a  sur- 
roider  In  law;  for  he  says,  "  If  a  man  make  a  lease 
fi>r  years  to  b^a  at  Michaelmas  next,  this  future  in- 
terest cannot  he  surrendered,  because  there  is  no  re- 
Temon  wherein  it  may  drown ;  but  by  a  surrender  in  law 
it  may  be  drowned.  As  if  the  lessee  l^fore  Miphaelmas 
take  a  new  lease  for  years,  either  to  begin  presently,  or 
at  MkhaelTttos,  this  is  a  surrender  in  law  of  the  former 
lease."  In  Shefpard^s  Touchstone,  321.  it  is  laid  down 
distinctly,  that  a  release  to  him,  cannot  enure  by  way  of 
enlargement,  because  he  has  no  estate.  "  If  the  release 
be  before  the  term  begin,  or  after  the  term  begin,  but 
belbr«  the  lessee  bath  entered,  though  it  may  be  good 
to  extinguish  any  rent  reserved  on  the  lease,  it  is  not 
good  to  enlarge  the  estate."  So,  Co.  Lilt.  270  a.  "  Be- 
fore entry  tlie  lessee  hath  but  an  interesse  termini,  an 
interest  of  a  term,  and  no  possession,  and,  therefor^  a 
,  which  enures  by  way  of  enlar^ng  an  estate, 
I  4  uBnot 
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1826.       cannot  work  without  a  possession,  for  before  possession 
^     3  there  is  no  reversion.     But  if  a  man  make  a  lease  for 

,  J)pic  don. 

lUwLniy  years  to  begin  presently,  reserving  a  rent,  if  before  the 
lessee  doth  enter,  the  lessor  releases  all  the  right  that 
he  hath  in  the  land,  albeit  this  release  cannot  enlarge  his 
estate,  it  shall,  in  respect  of  the  privity,  extinguish  the 
rent.^'  But  an  interesse  termini  may  be  granted  away 
or  released.  Co.  Litt.  46  b.  Now,  what  is  the  doctrine 
of  merger,  and  the  principle  upon  which  it  is  founded  ? 
Bladcstone^  in  2  Comtn.  177«  describes  it  as  occurring, 
when  a  greater  and  a  less  estate  coincide  and  meet  in 
one  and  the  same  person,  without  any  intermediate  estate, 
and  he  puts  as  an  instance  where  tenant  for  years  obtains 
the  fee.  Bacon^  in  his  Abridgment,  tit.  Leases,  (R.)  de* 
scribes  it  as  occurring  where  there  is  an  union  of  the 
freehold  or  fee  and  a  term  for  years,  in  one  person  at 
the  same  time,  in  which  case  the  greater  estate  merges 
and  drowns  the  latter,  because  they  are  inconsistent  and 
incompatible ;  and  Mr.  Preston  describes  it  as  the  con- 
clusion of  law  on  the  union  of  tax)  estates.  Apply  any 
of  these  descriptions  to  this  case.  There  must  be  an 
union  of  two  estates,  here  there  is  no  such  union.  The 
interesse  termini  does  not  acquire  the  character  of  an 
estate,  until  the  legal  interest  in  the  life  estate  is  passed 
away.  Instead  of  two  estates  having  been  in  John  Wil- 
liams at  the  same  time,  he  had  never  in  him  more  than 
one  estate.  He  had  nothing  but  the  life  estate  till 
Michaelmas  1809,  and  nothing  but  the  term  afler  that 
period.  Then  where  is  the  inconsistency  or  incompati- 
bility which  is  essential  to  constitute  a  merger  ?  Where 
a  man,  but  for  the  doctrine  of  merger,  would  be  rever-^ 
sioner  to  himself,  would  be  tenant  for  years  with  an 
immediate  reversion  in  himself  for  years,  for  life,  or  in 

fee. 
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lee^  there  is  an  tDConsistency,  and  incompatibility  in  his 
filUng  both  characters.  He,  in  the  character  of  rever- 
■ioner,  would  be  the  person  to  call  upon  himself,  if  his 
mersi<Ni  were  in  fee,  or  for  life,  fi>r  waste ;  it  would  be 
to  himself  he  would  have  to  perform  the  services  due 
fromhim as  tenant;  and  as  reversioner,  even ibr  years,  he 
would  be  able  to  interpose  his  second  term  to  protect 
hinudf  firom  acts  of  forieiuure  committed  by  him  as 
tenant  under  the  first ;  and  to  prevent  these  and  similar 
ol^ectioos  the  doctrine  of  merger  is  founded.  But 
idiere  is  the  inconsistency  or  the  incompatibilily  of  a 
man  hsvinf^  not  two  amcvrrmt,  but  two  tuccessive  es- 
tate* ?  The  objections  apply  only  where  they  are  con- 
cnxrent;  they  do  not  apply  where  one  follows.the  other. 
If  tenant  for  years  acquire  a  liie  interest  in  the  estate 
pour  aoter  vie^  the  two  being  concurrent,  one  only  can 
odsl^  and  the  other  is  merged;  but  why  may  not  a 
lease  be  granted  to  tenant  pour  auter  vie,  &c.,  to  com- 
mence when  hi«  life-estate  ceases?  He  will  then  be 
tenant  of  the  freehold,  so  long  as  cestui  que  vie  lives, 
but  ameniMe  to  tlie  reversioner  for  every  duty  to  which 
that  teoBDcy  is  subject;  and  he  will  be  tenant  for  the 
teim  when  cestui  que  vie  dies,  and  still  amenable  to 
the  revenioner  for  all  the  duties  of  that  tenancy.  He 
mB  never  stand  in  the  character,  which  the  law  of  mer- 
ger is  calculated  to  prevent,  of  reversioner  to  himself. 
As  to  the  cases  cited,  Saimon  v.  Swana  was  s  cose,  as  it 
•eons  to  toe,  not  of  a  merger  of  an  estate,  but  of  the 
estinguishiDentof  aright;  and  though  C!o2Aoiirne  v.  Mix- 
tfone  appears,  according  to  the  report  in  Leonard,  to  have 
been  the  case  of  an  interesse  termini,  it  appears  by  the 
roll  to  hare  been  the  case  tS  a  subsisting  and  concur' 
itnt  term.    In  Salmon  ▼.  Anmn,  Brook,  the  owner  in 

fee. 
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1826.  '     fee^  subject  to  an  interesse  termini  for  100  years,  to 
"~^       commence  on  Lord  Cobham^s  death,  made  a  lease  for 

Dos  dcm. 

Rawlinos  twenty-one  years,  and  then  took  a  grant  of  the  interesse 
Waixir.  termini.  He  afterwards  granted  a  rent  charge  of  202. 
per  annum,  and  the  question  was,  whether  a  distress 
for  arrears  of  that  rent,  accrued  after  Lord  Cobham-s 
death,  should  prevail  against  the  lease  of  twenty-one 
years;  if' the  term  for  100  years  were  to  be  considered 
as  in  esse^  it  would ;  because  that  term  would  supersede, 
and  be  paramount  to  the  term  for  twenty-one  years; 
but  if  that  were  not  to  be  considered  as  subsisting,  it 
would  be  otherwise;  because  then  the  term  for  twenty- 
one  years  would  be  paramount  to  and  prevail  against 
the  rent  charge.  It  was  resolved  that  the  term  was 
drowned  in  the  inheritance,  for  notwithstanding  the 
lease  for  twenty-one  years,  the  interesse  termini  was 
not  so  severed  from  the  inheritance,  but  that  by  grapt 
thereof  to  him  who  had  the  inheritance,  the  future  term 
was  drowned,  and  should  never  rise  again.  But  was 
this  by  way  of  merger  of  an  estate  by  an  union  of  the 
two  estates,  or  by  way  of  extingtiishment  of  the  right  ? 
The  transaction  is  rather  in  the  nature  of  a  surrender, 
for  it  is  passing  the  interesse  termini  to  the  owner  of  the 
inheritance,  not  an  accession  of  the  inheritance  to  the 
owner  of  the  interesse  termini ;  but  there  can  be  no 
surrender  of  an  interesse  termini  to  the  reversioner  as 
'  we  have  seen ;  and  can  there  be  a  merger  where  there 
could  be  no  surrender  ?  The  only  principle  upon  which, 
I  take  it,  that  case  was  decided,  was  this;  that  the 
grant  to  Brook  operated  not  to  keep  alive  the  interesse 
termini,  but  to  destroy  it;  that  it  could  not  be  taken  to 
have  been  obtained  by  him,  that  he  might  raise  the  term 
upon  Lord  Cobham's  death,  and  so  defeat  his  own  lease 

for 
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for  twoi^-one  years ;  but  that  it  must  be  taken  to  ha»e       !826. 

becD  obtained  by  him  to  protect  his  own  lease:  that  he       

must  be  supposed  to  have  acquired  it  for  honest  par-  EAwuxai 
poses  to  extinguish  it,  not  for  dishonest  purposes  to 
have  the  100  years  terra  enjoyed.  This,  therefore,  is 
no  authority,  as  it  seems  to  us,  for  the  merger  of  an 
interesse  termini;  nor  is  Colboume  v.  Mixstone,  when 
the  true  state  of  that  case,  as  it  appears  upon  the  roll,  is 
known.  The  question  in  the  case  was,  wliether  a  lease 
of  two  houses  to  Alice  Leigh  had  been  mei^;ed  by  a  de- 
Tise  to  her  for  life.  According  to  the  report  in  Leon.f 
■he  had  only  a  lease  in  reversion,  expectant  upon  the 
determination  of  a  prior  lease,  which  would  have  given 
^er  an  interesse  termini  only,  but  according  to  the 
'  record,  she  bad  a  lease  of  the  reversion,  a  concurrent 
leas^  whicli  gave  her  a  present  estate.  The  question 
was,  whether  the  executor  of  ^ice  Leigh  had  improperly 
omiued  in  her  inventory  a  lease  of  two  houses,  and  this 
depended  upon  another  question,  whether  a  devise  by 
'  the  lessor  of  these  two  bouses  to  Alice  Leigh  for  life, 
bad  extinguished  that  lease.  According  to  the  report  in 
Leott^  the  houses  were  previously  in  lease  to  AUce 
CSeapf  for  twenty-one  yean,  if  she  should  so  limg  live, 
and  the  lease  to  Alice  Leigh  was  a  lease  in  reversion  for 
twenty-CHie  years;  no  distinction  is  taken  between  an 
interesse  termini,  and  a  right  to  possession  upon  Alice 
(^eojfs  death,  but  the  only  material  point  disciissed 
was,  whether  Alice  Leigh  had  sofiiciently  assented 
to  the  devise  to  her  for  life,  so  as  to  have  vested  in 
Letself  the  life  estate.  But  upon  adverting  to  the 
wrd,  it  appears  that  what  was  called  in  Leon,  a  lease 
L^ierersion,  was  in  reality  a  lease  of  the  reversion, 
cont- 
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1826*        commencing  immediately  from  the  date  of  such  lease. 
"""T"       The  Court  is  under  sreat  oblicnition  to  Mr.  BoOand 

Hoi  denu  ®  ° 

Rawuvos  for  having  referred  them  to  the  record,  because  that 
Waluk.  reference  removes  every  difficulty  that  case  could  have 
produced.  The  record  shews  that  H.  Leigh  the  tes- 
tator had  the  Matygold  and  tliree  other  houses;  that 
he  demised  one  of  the  three  houses  to  MeUof  at 
SL  6s.  Sd.  per  annum,  another  to  Burdon  at  5/.,  and 
another  to  ChippindaU  at  2/.  That  within  a  year  after 
the  lease  to  ChippindaU^  he  demised  the  reversion  of 
that  house,  when  it  should  happen,  to  Alice  Leigh  for 
twenty-one  years  from  the  date  of  that  said  demise,  at 
2U  per  ann.  rent,  and  afterwards  demised  the  Mary^ 
gold  and  the  other  two  houses  to  Alice  Leigh  Jrtmi 
ihenceforih  for  twenty-one  years,  paying  yearly  9/.  65.  8^« 
rent,  and  afterwards  devised  the  said  messuages  and 
rents  to  the  said  Alice  Leigh  for  the  better  education  of 
her  children :  that  he  died,  and  she  entered  into  the 
Marygoldj  and  thereof,  and  of  the  reversion  of  the 
three  houses,  was  seised  for  life,  and  received  the  rents 
reserved  by  the  three  leases,  so  that  Alice  LeigVs  term 
in  two  of  the  messuages  was  a  running  term  at  the  time 
she  took  the  life  estate ;  and  had  the  terms  in  these  two 
houses  subsisted,  she  would  at  the  same  time  have  beea 
possessed  of  the  reversion  of  those  two  houses  for  her 
term  of  twenty-one  years,  and  also  seized  of  a  life  estate, 
of  an  immediate  estate  of  freehold,  at  the  same  tiipe. 
The  case,  therefore,  as  to  the  two  houses,  was  a  case 
not  of  an  interesse  termini  as  supposed,  but  of  a  sub- 
sisting term*  These  two  cases,  thierefore,  conclude 
nothing  in  &vour  of  the  plaintiff,  and  upon  the  grounds 
we  have  previously  mentioned,  we  are  of  opinion  that 
there  was  no  merger  in  this  case,  and  that  as  to  so 

much 
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much  of  the  property  in  question  as  depends  up<m  that        1'8S6, 
pmnt  there  should  be  judgment  for  the  defendant   The      j^]J7^ 
question  on  the  case  is  exclusively  upon  the  merger, 
and  what  is  to  be  the  consequence  of  our  opinion,  the 
caie  does  not  state. 

Postea  to  the  defendant 


TowsEY  against  White. 

THIS  was  an  acdon  of  debt  on  the  SG.t.  c.l26.  s.65.  1^3  0.4. 

for  penalties.  At  the  trial  before  Surrough  J,  at  the  antct*,  ■•  that 
Lent  asuzes  1825,  for  the  county  of  ffi/^j,  the  jury  found  ■!>;  tornpiks 
a  verdict  for  the  plaintifffor  one  penalty  for  100/.  subject  mjOiMitor^ 
Id  the  opinion  of  this  court  upon  the  following  case :  b«*^ww  IiSn- 
Upon  the  trial  it  appeared  in  evidence  that  for  a  con-  ^StnSi*''  * 
liderable  time  previous  to  the  month  of  Juk/  1 821,  and  <"b^  <>  *^J 

'^  f  eontnctor 

at  the  time  of  the  commencement  of  this  action,  the  bosdnfir 

defendant  was  one  of  the  trustees  or  commissioners  of  pdrini^  or  in 

mnyw«jrdM. 
lug  to  tha  nMd 
bl  wUdl  be  rfall  act ;  nor  dull  vij  wich  Iniitec  let  out  For  bire  toy  wiggou,  wain,  can, 
kb.,  «r  aajbtna,  &c.,  for  IheUH  of  an;  turnpike  road /ir  wAicA  AeiAattact  ua  tniMa*, 
Dor  bj  lantM  or  hj  any  otber  ponon  for  or  on  bii  leeount  directlj  or  indinctlf  TccciTa 
Mf  MM  or  »a»  of  DWDe;  tohU  uk  or  bcneflt  out  ortbe  Eolli  collect«d  on  iha  road  for 
vucb  ba  ahaO  act  during  (be  linu  he  iball  be  acting  ai  a  trustee  of  mcb  road,  and  that 
WR7  bnalas  ao  oScndiog  (hall,  for  eT«i7  uich  offence,  frafdt  lOCU."  Sect-  143.  anaeta, 
'tliat  if  tb«  penalty  ihall  exceed  ihe  turn  of  SOf.,  it  iball  be  recoTarableln  action  of  dditin 
■7  tt  lb*  aopcrior  Eourti,  and  the  phdntiS  if  be  tccotet  in  any  racfa  actioo,  dull  hara  fyi 
carta,  prarided  that  thcte  ■bail  not  be  nuiTe  than  one  rccorci}  for  the  nine  o&nce,  end 
that  twenty  one  dsji'  Dodce  ba  giren  to  the  paitjr  ofl^ding  prerioiu  to  the  comnwncaoMnt 
oftucb  action,  and  that  the  nme  be  commenced  within  three  calendar  monthi  after  ibe 
•Ernes  for  which  tucb  action  bbrongfataball  ban  been  connoittetL"  One  A.  had  con- 
tnctrd  with  the  iruitee*  of  *  tnrnfuke  road  to  make  certain  improvement*  on  the  road,  end 
be  agrwd  to  perromi  the  game  fbr  a  apedSc  mm.  One  id  the  miMeea  aAerwards  agnad 
vilh  A.  to  let  him  his  horses  and  cart  at  the  rsU  of  fit  per  day,  end  be  did  so  let  them, 
and  Oxj  were  used  m  that  pan  of  the  road  which  was  agreed  to  be  improved  by  ^. :  Held, 
"  '  '  "  "    lolbe  penalty  tmpoeed  by  sect.  65.  6f  the  act. 

it  wu  not  stated  that  the  defendant,  at  Ibe  lime  when  be  let  bia 
a  atnutes  actn^  in  execution  of  the  act:  Held,  that  tbe  nolica 


1S6  CASES  I Jf  HILARY  TERM 

1826.       the  turnpike  road  leading  from  Wtncanion  in  the  connty 
ofSomerseif  to  and  through  the  parish  of  Mere,  in  the 
nffoi*^    .    county  of  fViliSf  unto  Willoughby  Hedge  turnpike  gate, . 
in  the  said  county  of  WiUs^  and  had  acted  as  such,  and 
ordered  the  surveyor  upon  different  occasions  where  to 
put  stones  upon  the  road,  and  that  it  being  determined 
by  the  commissioners  to  improve  a  certain  portion  of 
the  said  road,  to  wit,  that  part  of  the  said  road  situate 
between  Mere  and   JViOoughby  Hedge,  they  caused  a 
meeting  of  commissioners  for  the  purpose  of  letting  the 
same  by  tender  to  be  advertized,  to  be  holden  at  the 
Town  Hall    Wincanton^  on  Saturday  the  17th  day  of 
Jtdy  then  instant ;  that  such  meeting  was  accordingly 
holden   there,   at  which  the  defendant  attended  with 
other  commissioners,  and  acted  with  them,  when  a  con- 
tract for  making  the  intended  improvement  was  entered 
into  with  one  Hodgkinsonj  who  agreed  to  perform  the 
"^  same,  according  to  a  plan  and  specification,  for  the  gross 
sum  of  119/.     Hodgkinson  commenced  his  work  about 
the  20th  day  of  the  same  month,  at  first  with  men  only, 
but  afterwards  applied  to  the  defendant  to  let  him  his 
horses  and  carts.     The  defendant  agreed  to  let  them  at 
the  rate  of  5s.  a  day  for  a  horse  and  cart,  accordingly 
furnished  three  horses  and  three  carts  for  about  a  week, 
and  afterwards  a  greater   number,  and  that  they  were 
used  in  hauling  earth  and  stones  on  jthe  part  of  the  road 
in  question,  so  agreed  to  be  improved  by  Hodgkinson. 
Hodgkinson  told  him  what  it  was  for,  and  saw  the  de- 
fendant there  whilst  the  horses  and  carts  were  so  used. 
He  paid  tlie  defendant  for  the  letting  of  each  horse  and 
cart,  by  an  order  on  Messrs.  Messiier,  the  treasurer  of  the 
trustees,  but  without  any  reference  to  his,  Hodgkinson*3f 
.contract  with  the  trustees ;  and  the  whole  was  so  paid 

by 
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by  Hodgkinson,  previously  to  the  payment  of  his  own 
demand,  by  the  trustees,  according  to  the  contract. 
The  defendant's  horses  and  carts  were  proved  to  have 
been  used  on  the  said  part  of  the  road,  on  one 
of  the  days  spedSed  in  the  notice.  Hodgkinson  went 
to  the  defendant  and  asked  him  for  his  horses  and 
carta;  tbe  defendant  did  not  go  to  Hodgiinson.  Hodg- 
Hnion  hired  horses  and  carts  of  other  persons,  and  he 
paid  all  alike.  On  the  ISth  of  Oc^odfr  following,  and 
tven^-one  days  before  the  commencement  of  the  pre- 
sent action, .  the  defendant  was  personally  served  with 
the  following  notice : 

'*  Sir,  yoo  being  one  of  the  trustees  and  comnus- 
noners  i^  the  turnpike  road  leading  from  the  town  of 
Wauatrton,  in  the  county  of  Somerset,  to  and  through 
dte  parish  of  Mere,  in  the  county  of  fViUs,  unto  Wil- 
laigiig  Hedge  turnpike  gate,  in  the  said  coun^  of  WiUsi 
and  having  on  divers  days,  to  wit,  on,  &c.,  [several 
days  in  August  were  then  specified,]  supplied  materials 
for  the  use  of  that  part  of  the  said  turnpike  road  which 
is  in  the  parish  of  Mere,  and  having  also,  on  the  afore- 
■ud  days  let  out  for  hire  your  waggon,  wain,  carts, 
hones  and  teams,  for  the  use  of  that  part  of  the  said 
turnpike  road  which  is  in  the  parish  of  Mere  aforesaid, 
cmtrary  to  an  act  passed  in  the  third  year  of  the  reign 
of  bis  majesty  George  the  Fourth  whereby  you  have  for- 
feited the  penalty  or  sum  of  lOOZ!.  for  each  of  the  ofore- 
sud  offc;nces  so  committed  by  you,  amountbg  together 
to  the  sum  of  700/.;  I  do,  therefore,  according  to  the 
act,  give  you  notice,  tfaat  I  shall,  at  or  soon  alter  the 
expiration  of  twen^-one  days  from  the  time  of  your 
being  served  with  thb  notice  commence  and  prosecute 
1  of  drill  agaiiut  you  in  one  of  his  majesty's 
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courts  of  record  for  the  recovery  of  the  said  sum  of 
700/."  The  action  was  coroinenced  within  three  calendar 
months  after  the  horses  and  carts  above  mentioned  had 
been  let,  furnished  and  used  as  aforesaid. 


Jeremy  for  the  plaintiff.  The  question  in  this  case. is, 
whether  the  defendant,  who  was  clothed  with  the  cha- 
racter of  a  trustee  at  the  time  when  he  let  to  hire  his 
cart  and  horses  to  a  party  who  had  contracted  to  repair 
the  road,  has  incurred  the  penalty  imposed  by  the 
3  G.  4.  c.  126.  5.  ^S.  That  section  enacts  ^^  that  no  trus- 
tee of  any  turnpike  road  shall  enjoy  any  office  or  place 
of  profit  under  any  act  of  parliament,  in  execution  of 
which  he  shall  have  been  appointed,  or  shall  act  as 
trustee  or  commissioner,  or  have  any  share  or  interest 
in,  or  be  in  any  manner  directly  or  indirectly  con* 
cemed  in  any  contract  or  bargain  for  making  or  repair- 
ing, or  in  any  way  relating  to  the  road  for  which  he  shall 
act,  &C.  &c. ;  nor  shall  any  such  trustee  let  out  for  hire 
any  waggon,  wain,  cart,  &c.,  or  any  horse,  &c.  for  the 
use  of  any  turnpike  road  for  which  he  shall  act  as  a 
trustee  or  commissioner ;  nor  by  himself  or  by  any  other 
person  for  or  on  his  account,  directly  or  indirectly,  re- 
ceive any  sum  or  sums  of  money  to  his  use  or  benefit, 
out  of  the  tolls  collected  on  the  road  for  which  he 
shall  act,  during  the  time  he  shall  be  acting  as  a 
trustee  or  commissioner  of  such  road."  It  then  enacts, 
<*  that  if  any  person  after  having  been  appointed  a 
trustee  or  commissioner  of  any  turnpike  roads  shall, 
without  having  first  resigned  his  office^  be  concerned 
in  any  such  contract  or  bargain,  or  let  out  for  hire 
any  waggon,  wain,  cart,  horse,  &c.,  or  receive  any 
money  out  of  the  tolls  aforesaid,  every  trustee  or 
commissioner  so  offending  dhall  for  eViery  such  ofience 
^  c     ft  .  r>      forfeit 
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forfeit  \00l"  The  object  of  the  act  waS)  to  prevent 
a  tnutee  from  deriving  any  profit  directly  or  tndi- 
neliy  from  any  work  (o  be  done  upon  tbe  roadi.  Tbis 
is  «  case,  tlierefor^  within  the  mischief  intended  to  be 
remedied,  and  it  is  within  the  very  words  of  the 
act  Wat  T.  Andrea>s{a)  is  an  aathority  in  point. 
Sectkn  149  enacts,  "that  if  the  penalty  shall  exceed 
tbe  sum  of  80/.,  it  shall  be  recoverable  by  action  of 
debt  in  any  of  the  superior  courts,  and  the  plaintiff 
if  he  recover  in  any  such  action,  shall  have  full  costs, 
provided  that  there  shall  not  be  more  than  one  re- 
covery ht  the  same  offence,  and  that  twentiMMW  d«ya^ 
Mtioe  be  given  to  the  party  offinlding,  previous  to  ditf 
oommenoement  of  such  action ;  and  that  the  rame  be 
commenced  within  three  calendar  months  after  the  ot 
fence  for  which  such  action  is  brought  shall  hare  been 
committed."  Now  the  effect  of  that  provision  is  merriy 
10  subject  die  party,  who  omits  to  give  the  notice  required 
by  Um  act,  to  the  loa  of  his  costs.  But  if  that  be  other- 
wise, idl  the  notice  given  in  this  cose  satisfies  the  term* 
of  tb«  act  of  parliament.  The  cases  decided  on  the 
34'G.  9.  A44W  do  not  apply,  because  that  statute  r»> 
qnind  that  tbe  notice  should  clearly  and  explicitly  explain 
the  eaueeefacUon.  But  where  atatutes  require  notiee 
of  action  to  be  given  to  magistrates,  it  has  been  held  to 
be  suffcient  to  give  a  notice,  containing  matter  sufficient 
to  apprise  the  mngistrnte  of  the  nature  of  the  action- 
about  to  be  brought.  Ri^)Sfm-<i.Spearvmn{h)t  Jomtsv. 
Birti.  (r)  But  here,  all  that  the  act  requires  is,  that 
twenty-one  days*  notice  should  be  given  previous  to  llie 
contmencenient  of  the  action,  and  tbe  act  of  parliameat 
has  been  complied  with  m  that  r 
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It.  Bayly  contr^«  The  notice  was  intended  for  the 
benefit  of  defendants,  and  the  clause  requiring  the  no* 
tice  should  be  construed  liberally  in  their  favour,  and 
not  strictly  against  them.  The  object  of  the  enact- 
ment was,  that  defendants  should  be  apprized  of  the 
nature  of  the  offence  with  which  they  were  to  be  charged, 
in  order  that  they  might  prepare  for  their  defence. 
Now  here  the  notice  does  not  shew  that  the  defendant 
had  committed  any  offence  against  the  act  of  parliament, 
for  it  does  not  state  that,  at  the  time  when  he  let  out 
his  horses  to  hire,  he  was  a  trustee  acting  in  the  exe- 
cution of  the  act.  A  declaration  stating  only  the  facts 
contained  in  this  notice,  would  have  been  bad  in  arrest 
of  judgment.  The  statute  24  G.  2.  c.  44.  requires  that 
a  notice  should  state  the  nature  of  the  writ  and  pro- 
cess ;  and  in  Lovelace  v.  Cuny  {a)  it  was  held,  that  a 
notice  which  omitted  to  describe  the  nature  of  the  writ 
or  process  was  bad.  If  the  notice  be  insufficient,  the 
plaintiff  is  not  merely  deprived  of  his  costs,  but  barred 
of  his  action ;  for  the  proviso  applies  not  merely  to  the 
matter  immediately  preceding  it,  but  to  the  whole  of  the 
former  part  of  the  sentence ;  and  to  that  part  which 
gives  the  right  to  sue  in  the  superior  courts.  But,  as- 
suming the  notice  to  be  sufficient,  the  defendant  is  not 
liable  to  the  penalty  imposed  by  the  act;  for  this  was 
not  a  contract  made  lor  the  use  of  the  road,  within 
the  meaning  of  the  act.  Here  the  contract  was  for  a 
specific  sum,  and,  therefore,  whether  the  horses  of  the 
defendant  did  more  or  less  work  would  be  immaterial 
^o  the  commissioners.  This  was  a  sub-contract  with  the 
contractor,  made  diyersc  intuitu,  from  the  contract  made 
by  Hodgkinson  with  the  commissioners. 
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Batiev  J.  Upon  the  question,  whether  the  defend- 
ant tias  committed  an  ofTence  within  the  meaning  of  the 
3  G.  ♦.  c.  126.  s.  65.  I  have  no  doulit  whatever.  This 
is  a  case  clearly  within  the  spirit  of  the  act.  The  great 
object  of  the  legislature  was  to  prevent  any  bargaining 
betveen  the  trnstees  and  the  contractors,  so  ns  to  give 
tbefonseran  interest  adverse  to  their  duty.  Now,  it 
is  the  duty  of  a  trustee  to  take  care  that  the  work  to  be 
done  upon  the  roads  should  be  contracted  for  on  terms 
the  least  expensive  to  the  public.  But  if  such  trustee 
has  horses  and  carts  to  let  to  hire,  and  lie  may  lawfully 
let  them  to  any  person  who  contracts  to  do  the  work 
upon  the  roads,  the  consequence  will  he,  that  where  se- 
veral persons  offer  to  do  the  work,  it  will  become  the 
interest  of  the  trustees  to  give  an  undue  preference  to 
that  person  who  is  willing  to  hire  his  horses  und  carts. 
This  is  a  esse,  therefore,  within  the  mischief  contem- 
plated by  the  act,  and  it  is  a  case  within  the  woi-ds 
of  the  act,  for  the  defendant  did  let  out  his  cart  and 
horsefl  for  the  use  of  the  turnpike  road,  for  which  he 
acted  as  a  trustee.  Then  comes  the  question,  whether 
the  notice  given  in  this  case  was  sufficient  to  entitle 
ti>e  plaintiff  to  sue;  and  that  raises  two  questions, 
the  first  is,  whether  according  to  the  true  construction 
oftheSG.  4.  c.  126.  s.  lis.,  a  plaintiff  who  omits  to 
fHive  notice,  or  who  gives  an  insufficient  notice,  be  barred 
of  his  right  of  action  or  only  deprived  of  his  right  to 
costs.  The  second  question  is,  whether  the  notice  given 
in  this  case  was  such  as  the  act  of  parliament  required. 
I  am  of  opinion,  that  the  effect  of  a  plaintiff's  omitung 
to  ^ve  any  notice  or  to  ^ve  such  a  notice  as  the  act  . 
,  leqoires.  Is  to  deprive  him  not  merely  of  the  right,  to 
r  costs,  but  to  recover  at  ell.  Section  143.  enacts, 
K  S  that 


Wbki. 


WUKS* 


lit  .    CASE5  iw  HILARY  TERM 

1886.  that  if  the  sum  sought  to  be  recovered  exceed  20/.,  the 
party  is  to  bring  his  action  in  the  superior  courts ;  and 
the  plaintifi^  if  he  recovers,  shall  have  full  costs,  provided 
that  there  shall  not  be  more  than  one  recovery  for  the 
same  offence,  and  that  twenty-one  days'  notice  be  given 
to  the  party  offending  previous  to  the  commencement  of 
such  action,  and  that  the  same  be  commenced  witlun 
three  calendar  months  after  the  offence.  Now,  whether 
the  proviso  applies  only  to  the  matter  immediately  pre* 
ceding  it,  which  relates  to  costs,  or  to  the  whole  of  the 
preceding  sentence,  must  be  collected  from  the  context 
and  nature  of  the  other  parts  of  the  proviso.  Now,  the 
first  part  of  the  proviso,  which  enacts  that  there  shall 
be  no  more  than  one  recovery  for  the  same  off*ence» 
could  not  have  been  intended  to  apply  to  the  right  to 
recover  costs  only.  It  is  impossible  that  the  legislature 
could  have  intended  to  subject  a  party  to  several  actions 
for  the  same  off*ence,  provided  the  party  suing  iiim  were 
willing  to  forego  costs.  The  same  observation  applies 
to  the  last  part  of  the  proviso.  It  never  could  have  l)een 
intended  that  a  party  should  be  subjected  to  an  action 
at  any  distance  of  time  for  a  penalty,  provided  the 
plaintiff  were  wilUng  to  forego  his  costs.  As  two  out  of 
three  parts  of  the  proviso  must  have  been  intended  to 
apply  to  the  whole  of  the  matter  in  the  sentence,  and 
not  to  that  which  iminediately  preceded  it ;  it  mny  be 
fairly  inferred  that  the  other  part,  which  requires  that 
notice  should  be  given,  applies  to  the  whole  of  the 
sentence,  and  consequently  it  is  a  condition  precedent  to 
the  right  of  bringing  an  action,  that  the  |iarty  suing 
should  give  the  notice  required  by  the  act.  I  am  there- 
fore of  opinion,  that  it  was  tlie  intention  of  the  iegisla- 
tore,  that  a  party  suing  for  a  penalty  under  this  statute 
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should  be  deprived  oFany  right  of  action  unless  he  com-        ISSf. 

ph'ed  with  the  terms  of   the    proviso;    one  of  which       — — 
:       ,        ,  ,  .  .  ,  Towwr 

IS,  that  he    gave   the   notice   required  by   die   act  of       H''^'^ 

pariiament.  That  being  so,  then  the  question  arises 
whether  the  notice  in  this  case  was  sufficient.  The  pro- 
viso requires  twenty- one  days'  notice  to  be  given  to  the 
party  offending  previous  to  the  commencement  of  such 
action.  TImt  implies,  that  some  communication  should 
be  made  to  the  defendant  of  the  intention  of  the  plain- 
tiff to  sue.  It  certainly  would  not  be  sufficient  for  a 
party  to  state  in  the  notice  that  the  defendant  had 
offended  against  the  statute,  and  if  a  notice  in  that 
geneial  form  would  not  be  good,  some  degree  of  parti- 
cularity is  required.  Now,  I  am  of  opinion  that  it  ought 
at  least  to  be  shewn  on  the  face  of  the  notice  that  an 
ofience  was  committed  against  tlie  act  of  parliament, 
and  no  offence  could  have  been  committed,  unless  the 
defendant,  at  the  time  when  he  let  his  cart  and  horses 
to  the  contractor,  acted  as  a  trustee.  It  is  not  stated  m 
"the  notice,  that  the  defendant  did  at  that  time  act  as 
trustee.  An  essential  ingredient  in  the  offence  created 
by  the  act  is  therefore  omitted,  and  upon  that  ground 
alone  I  think  the  notice  is  bad. 

HoLROYD  J.  I  am  of  the  same  opinion.  At  first  I 
thought  that  the  proviso  merely  related  to  that  part  of 
the  section  which  immediately  preceded  it,  and  by 
which  it  was  enacted,  that  if  the  plaintiff  recovered,  he 
should  have  full  costs;  but  upon  further  consideration, 
1  am  fully  satisfied  that  the  proviso  extends  to  the  whole 
of  the  matter  in  the  section ;  and,  consequently,  that 
unless  a  party  complies  with  all  the  terms  of  the  pro- 
viso^ he  is  barred  of  any  right  of  action  whatever. 

Judgment  of  nonsuit* 
K  5 
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GiLLARD  against  Wise  and  Others* 

^.,  on  the  I8th     A  SSUMPSIT.     The  declaration  contained  the  usual 

or  March  1824,    ^  JL  ^        .  , 

paid  into  tbe  money  counts,  a  count  for  interest,  and  a  count 

bank  a  quantity  upon  an  account  Stated.    The  defendants  paid  145/  into 

bank  at  ^ar/.  Court,   and   pleaded  the  general   issue.     At  the  trial 

mouth,  to  bear  before  Abboti  C.  J.,  at  the  Summer  assizes  for  the  county 

interest  from  '  -^ 

that  day.    The  of  Jjevon,  in  1824,  the  lury  found  a  verdict  for  the 

7o/n«»  bankers  '  .     '  "^     -^ 

tent  tbe  notes     plaintiff  for  6551.,  subject  to  the  opinion  of  this  CouTt 

early  on  the         ^  . 

following  upon  the  following  case. 

morning  to  the 

Dartmouth  The  defendants  for  many  years  past  have  carried  on 

the  receipt  of  ^^  business  of  bankers  at  a  bank  at  Tolness,  in  the 
laST^'^ord^*  county  of  DevoTiy  called  The  Totncss  Bank,  and  at 
ing  to  their        another  bank  at  Nevctony   in  the  same  county.     The 

usual  course  of  '  j 

dealing  with       Totness  bank  opens  at  ten  every  day,  and  closes  at  four. 

the  Totness  '  J        J^ 

bankers,  gave      Qn  Thursday^  the  ISih  March  1824,  the  plaintiff,  who 

them  credit  in 

account  for  the   was  not  a  Customer  of  the  defendants,  went  to  the  Totness 

amount  of  the 

notes.    The  bank  and  paid  in  there  a  number  of  country  bank  notes, 

siness  between  amounting  to  the  sum  of  800/.,  which  were  received  by 

wM^Thatifthe  ^he  defendants  as  a  deposit  of  800/.,   to  bear  interest 

Totnessbank  from  that  day  at  the  rate  of  3  per  cent,  per  annum,  to 

received  notes    ^  •'  i  r  ^ 

of  the  Dart'       ]^q  witMrawn  only  after  twenty  days'  notice,  and  the  in- 

mou/A  bank  in  ^  , 

the  course  of      tcrest  to  cease  from  the  day  of  the  notice.    The  notes  so 

the  day,  they 

sent  the  notes  received  from  the  plaintiff  were  all  payable  to  the  bearer 
ing  morning  to  on  demand,  and  consisted  of  notes  to  the  amount  of 

the  Dartmouth 

bank.  If  the  Dartmouth  bank  received  notes  of  the  Totness  bank,  they,  at  tbe  close  of  (bo 
business  of  the  day,  sent  them  tothc  Toliicss  bank.  If  the  balance  of  the  day  was  in  favor 
of  either  bank,  the  amount  was  paid  by  n  bill  upon  their  respective  agents  in  London, 
The  Darttnouth  bonk  continued  to  pay  their  notes  until  the  evening  of  tbe  1 9th :  Held, 
that,  as  between  A,  and  the  Totness  bankers,  the  taking  of  credit  in  account  for  the  amount 
of  the  Dartmouth  notes  was  equivalent  to  payment  to  the  Totness  bankers,  and  therefore 
that  A,  was  entitled  to  recover  the  amount  from  them. 

651L 
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85T/.  rf"  B  bank  at  Dartmouth  in  the  said  coun^,  called 
Tie  Dartmouth  General  Bank,  which  was  at  that  time 
carried  on  under  the  firm  of  fJiae  and  Co.,  of  other 
notes  to  the  amount  of  SOl-  of  another  bank  at  Dart- 
tmmtk,  called  The  JDartmouth  Bank,  carried  on  by  other 
persons  under  the  firm  of /fams  and  Co.,  and  of  other 
notes  of  odier  country  banks  in  the  neighbourhood.  Of 
the  657/.  of  the  Dartmouth  General  Bank  notes,  600/. 
were  immediately  tied  up  in  5epa,rate  bundles,  contain- 
ing each  100/.,  and  with  the  remaining  511;  and  all 
other  notes  of  the  two  Dartmouth  banks  received  in  the 
course  of  the  day,  were  put  aside  into  a  separate  divi- 
sion, marked  DartmoiUh,  to  be  sent  as  hereinafter  men- 
tioned. The  Totness  bank  never  paid  away  the  notes 
of  the  Dartmouth  hanks  in  the  course  of  their  issues  to  - 
customers.  In  the  course  of  the  day  the  Totness  hank 
received  432/,  of  Dartmouth  and  Dartmouth  General 
Bank  Dotes  from  other  persons,  and  at  the  close  of  the 
business  of  that  day,  all  the  Dartmouth  notes  which  had 
been  so  leceived  from  the  plainti^  together  with  the  last 
mentioned  notes,  were  put  up  in  a  parcel  directed  to 
Messrs.  Hine  and  Co.,  Dartmoi/th,  and  this  parcel  was 
afterwards  given  to  the  person  employed  by  the  post- 
office  in  carrying  the  letters  between  Totness  and  Dart' 
mouth,  to  be  delivered  by  hihi  to  Messrs.  Hine  and  Co. 
on  his  arrival  at  Dartmouth,  and  it  was  accordingly  de- 
livered to  Hineand  Co,  at  the  Dartmouth  General  Bank, 
early  in  the  morning  of  the  19th  of  March,  before  the 
usual  hour  of  opening  that  bank.  The  amount  of  all 
the  notes  in  the  parcel  was  1119/.,  and  before  the  open- 
l  of  that  bank  the  said  sum  of  1 1  ]  91.  was  placed  to 
!  credit  of  the  defendants  in  the  books  of  Hine  and 
)-the  defendants  being  indebted  to  Hine  and  Co.  t« 
K  4  the 


Ittlh  the  amount  of  SiO/.  as  hereinafter  mentionedy  and  tiw 
notes  of  the  Dartmouth  Genet^l  Bank  contained  in  ibt 
pajrod)  were  then  put  into  the  usual  drawers  for  tlie  pur- 
pose of  b^ng  re-issued-  The  bank  opened  at  the  usual 
bour^  ten  o'clock  in  the  morning,  and  continued  to  pay 
all  demands  till  half-past  three  o'clock  in  the  aflernoont 
wlien  it  stopped  payment ;  but  before  that  time,  all  the 
notes  of  the  DaHnumth  General  Bank^  received  in  the 
Totness  parcel,  had  been  paid  away  to  difierent  persons 
in  thu  usual  course  of  business.  In  the  course  of  that 
day  the  Dartnundh  General  Bank  had  also  received  irom 
dififerent  customera  sundry  notss  of  the  Totness  bank, 
amounting  to  50/.  or  100/.,  but  these  were  paid  after  the 
stoppage,  by  the  clerk  of  Hine  and  Co.  to  the  executor 
of  Mr.  Hine^  who  was  at  the  time  of  the  stoppage  in  a 
dying  state,  and  died  only  one  or  two  days  afterwards. 
It  was  tlie  practice  of  the  Totness  bank  at  ti)e  close  of 
every  day's  business,  to  make  up  parcels  of  country 
bank  notes  ibr  the  different  banks  witli  which  they  cor- 
responded. The  correspondence  between  the  Totness 
bank  and  die  Dartmouth  General  Bank^  was  for  the  most 
part  carried  on  by  the  postman.  The  distance  from 
Totness  to  Dartmouth  is  about  ten  miles ;  the  postman 
at  that  time  left  Totness  for  Dartmouth  about  five 
o'clock,  and  arrived  at  Dartmouth  between  six  and  sev 
in  the  morning,  and  left  Dartmouth  on  his  return  at  six, 
and  arrived  at  Totness  about  eight  in  tlie  evening  of  the 
same  day.  The  course  of  business  between  the  two 
banks  was  as  follows.  If  in  the  course  of  any  one  day 
the  defendants  received  any  quantity  of  notes  of  the 
Dartmouth  General  Bankj  or  of  the  Dartmouth  bank,  or 
of  another  bank  at  Brixham  in  the  sam^  county,  at  the 
ckise  of  the  businois  gf  tbe  day»  tbey  put  aU  such  nolds 

mto 
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iato  ooc  parcel,  aod  gave  it  to  the  postman  to  be  deli-         1S80. 

vered  to  Hine  and  Co.  tlie  following  morning,    li  Hine       

and  Co.  in  the  course  ofanj  one  day  received  any  notes 
of  tfae  Totnea  bank,  or  oT  the  NrvotoK  bank,  or  of 
aootW  bank  at  TotmtSt  carried  on  by  other  pisrsona^ 
called  Tlie  Totnea  General  Bank,  at  the  close  of  the 
bunnets  of  the  day  they  put  up  all  such  notes  into  oos 
parcel,  and  sent  it  tlie  sanis  evening  to  the  derendantsi 
by  tbe  postman,  on  bis  return  to  Totiien.  If  upon  the 
making  up  of  the  parcel  of  the  DartmouiA  General  Bank 
on  tbe  evenii^  of  any  one  day,  a  balance  was  left  in 
&Tor  of  (be  Totness  bank,  that  balance  was  ordered  to 
be  pad  in  London  by  tbe  London  agents  of  tbe  Dart- 
vumth  General  Bank  to  the  London  agents  of  tfae  Totnen 
bank,  by  s  letter  sent  by  the  DartmouiA  General  Bank 
for  that  purpose  by  the  London  post  of  the  same  even- 
ii^;  bat  if  on  tbe  contrary,  upon  the  making  up  of  such 
pared  tbe  balance  was  in  favor  of  the  DarttnoulA  General 
Bamki  and  the  Totnea  bank  did  not  receive  a  suBBcient 
qosmtity  of  notes  in  tbe  course  of  the  next  day  to  meet 
that  balance,  the  difierence  was  ordered  to  be  paid  in 
Zandm  by  tbe  London  agents  of  the  Totness  bank,  to 
the  Londtm  agents  of  the  Dartmouth  General  Bank,  by  a 
letter  sent  by  the  Totness  bank  for  that  purpose  by  tbe 
Lomdtm  post  of  that  evening.  On  tlie  morning  of  the 
1 7th  of  March  the  accounts  between  the  two  banks  were 
exactly  balanced,  but  on  the  evening  of  that  day  the 
Dartmouth  General  Bank  sent  by  tbe  postman  a  parcel 
for  the  Toliiett  bank,  containing  231.  in  Totness  notes, 
Bud  a  good  check  upon  tbe  defendants,  drawn  by  one  of 
their  customers  for  315^.  The  parcel  arrired  as  usual 
sfler  the  banking  hours,  and  was  not  opened  till  tb« 
flpaDiog  of  tke  buk  on  the  ibllowing  mosaa^  aad  tba  - 
Tatnm 
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1826.        Totness  bank    became    their    debtors   to   the  amount 
of  840/. 

GlLLARV 

agamti  The  case  was  argued  by  Carter  for  the  plaintiff  and 

Coleridge  for  the  defendant.  The  question  principally 
discussed  in  argument  was,  whether  the  defendants  had 
or  had  not  been  guilty  of  laches  by  leaving  the  notes 
with  the  Dartmouth  bankers ;  but  it  was  also  insisted  on 
the  part  of  the  plaintiffs,  that  as  the  defendants  had 
consented  to  take  Credit  in  account  with  the  DartmoiUh 
bankers  for  the  amount  of  the  notes  on  the  morning  of 
the  19th  (when  they  might  have  received  the  same  in 
money)  as  between  the  plaintiff  and  them,  that  was 
equivalent  to  payment :  at  the  moment  when  they  took 
that  credit,  they  trusted  the  DaHmouth  bankers  at  their 
own  peril.  As  between  the  plaintiff  and  the  defend- 
ants, it  was  the  same  thing  in  point  of  legal  effect, 
as  if  at  the  time  when  the  credit  was  given  in  ac- 
count, the  Dartmouth  bankers  had  paid  the  amount 
of  the  notes  in  money,  and  that  money  had  then  been 
returned  to  the  Dartmouth  bankers  by  the  defendants  to 
hold  it  for  their  use.  As  the  judgment  of  the  Court 
proceeded  entirely  upon  the  latter  ground,  it  is  un- 
necessary to  state  the  arguments  upon  the  other  point. 

Bayley  J.  There  can  be  no  doubt  that  the  plaintiff 
IS  entitled  to  recover  to  the  extent  of  340/.,  the  amount 
of  the  debt  due  from  the  Totness  bank  to  the  Dart^ 
mouth  bankers.  It  appears  by  the  case  stated  for  the 
opinion  of  the  Court,  that  it  was  the  practice  for  the 
Totness  bank  to  receive  the  notes  of  other  country 
banks.  They  must,  therefore,  adopt  some  mode  of 
getting  payment,  and  for  that  purpose,  in  the  ordinary 
course,  would  employ  agents  to  present  them  for  pay- 
ment, end  would  be  bound  by  the  acts  of  such  agents. 

It 
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It  is  tbe  duty  of  an  agent  so  employed  to  present 
bills  or  notes  for  payment,  to  take  care  that  some- 
tbing  equivalent  to  payment  should  take  place.  In  ^'^ 
this  case  tbe  defendants  authorized  their  agent  to  give 
possession  of  the  notes  to  the  Dartmoutk  hankers.  The 
latter,  therefore,  who  were  the  makers  of  the  notes,  be- 
came the  a^nts  of  the  Tntness  bank,  but  instead  of 
immediately  paying  the  notes  to  the  latter,  or  to  any 
person  on  their  behalf,  entered  them  according  to  their 
usual  course  of  dealing,  in  account  to  the  credit  of  the 
Talness  bank.  The  Dartmouth  bankers  were  also  the 
^^nu  of  the  Tofness  bank  as  to  other  notes,  and  they 
received  the  amount  of  those  notes  in  cash.  But  they, 
by  the  authority  of  the  defendants,  entered  the  amount 
of  their  own  as  an  item  of  credit  in  an  account  between 
them  and  the  defendants.  I  am  of  opinion  that,  as  be- 
tween the  Totness  bank  and  the  plaintiiT,  the  taking  of 
that  credit  must  be  considered  as  payment.  If  the 
notes  had  been  presented  by  any  other  person  employed 
by  the  defendants  as  agent,  he  might  have  had  money 
for  them.  The  Totness  bankers,  by  making  the  Dart- 
motiti  bankers  their  agents,  and  authorizing  them  to  give 
credit  in  account  for  the  notes  instead  of  paying  the 
amount  of  them  immediately,  must  be  taken  to  have 
consented  that  that  credit  given  to  tliem  by  the  Dart- 
mouth bankers  should  be  equivalent  to  that  payment 
which  would  have  taken  place  if  any  third  person  em- 
ployed by  them  had  presented  the  notes  for  payment. 
The  defendants,  from  the  time  when  the  credit  was 
given  them,  trusted  the  Dartmouth  hankers.  The  course 
of  dealing  shews  that  the  Totness  bankers  authorized 
e  DarlmoiUh  bankers  to  deal  with  the  notes  as  if  they 
i  been  paid  by  them.  For  if  they  had  not  been  paid, 
jf'oaght  to  have  been  returned  to  the  7W»»t  bankers, 
but 
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1626*  but  they  were  in  fact  re-issued  by  the  Dartmotdh 
bankers.     Upon  the  principle   that,  by  the  course  of 

ogflina  dealing,  the  DartnunUh  bankers  were  made  tlie  agents 
of  tlie  Tolfiess  bankers,  and  that  the  latter  gave  au- 
thority to  the  former  to  give  credit  in  account  for 
their  own  notes  instead  of  paying  them  immediately  in 
money,  I  think  that  the  TotTiess  bankers  must,  as  far  as 
the  plaintiff  is  concerned,  be  considered  to  have  re- 
ceived payment  of  these  notes  from  the  Dartmouth 
bankers,  and  consequently  that  the  plaintiff  is  entitled  to 
recover  657/-,  the  full  amount  6(  the  Dartmouth  notes 
paid  by  him  into  the  hands  of  the  Tottiess  bankers* 

HoLROYD  J.  The  notes  were  received  by  the  de- 
fendants as  cash  payable  with  interest  from  the  moment 
when  the  notes  were  received,  and  not  merely  from  the 
time  when  the  defendants  would  in  due  course  receive 
payment  of  them  from  the  Dartmouth  bank.  The  notes 
were,  therefore,  treated  as  cash.  I  do  not  mean  to  say 
that  if  tliey  turned  out  to  be  of  no  value  at  the  time 
when  they  were  deposited,  that  they  must  be  considered 
as  cash.  That  would  be  a  very  different  case.  The  de- 
fendants, instead  of  sending  a  clerk  to  receive  cash  for 
the  notes,  sent  them  to  the  persons  who  ought  to  have 
paid  them,  but  they  sent  them,  not  for  the  purpose  of 
being  paid  in  money,  but  of  being  placed  to  their 
credit  in  account*  When  that  credit  was  given,  the 
legal  effect  was  the  same  as  if  the  notes  had  been 
paid  to  them  in  money,  and  the  Dartmouth  bankers 
bad  agreed  to  hold  that  money  to  the  use  of  the  Totness 
bank;  or  the  same  thing  as  if  tlie  notes  had  been 
actually  paid  to  the  defendants,  and  they  the  defendants 
had  lent  the  amount  to  the  Dartmouth  bank.  By  allow- 
ing 
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iag  the  amount  of  the  notes  to  be  placed  to  their  credit 
in  account,  the  defendants  authoiized  the  DartmoiUk 
bank  to  treat  these  notes  as  tlieir  own.  And  if  the 
latter  had  a  right  to  re-issue  them  by  the  authority  of 
the  defendants,  that  could  only  be  on  the  understanding 
that  tfa^  had  become  the  property  of  the  Dartmouth 
bank.  I  think  tliete  notes  must  be  considered  as  cash 
notes  depoMled  with  the  delendonts,  and  that  the  amount 
having  been  paid  to  them  by  the  Dartmouth  bankers,  r*- 
maioed  in  their  hands  to  the  use  of  the  plaiutifil 

LiTTLEDALZ  J.  coocurrcd. 

.    Judgment  for  th«  plaintiff. 


CuBTis  and   Another,    Assignees  of  George 
L41NC,  a  Bankrupt,  agahist  David  Barclay. 

ASSUMPSIT  for  money  had  and  received.     At  the  itw^agrMd 

trial  before  .^HAott  C.  J.,  at  the  London  sittings  iMdmt  ia 
beibre  Michaelmas  term  18S3,  a  verdict  was  found  &r  a,  who  ra- 
the plaiiitiffit  fur  667^  1 1«.  Qd.,  subject  to  the  opioion  of  "^^  Titdin. 
this  Court  upon  the  following  case:  ^^ld"J^ 

Tbe  plaintifis  were  assi};neeB  of  the  estate  and  effects  '""*  ^1^"! 

B.tt>a.  tpnd- 
ItdtRMMiDt,  npoa  A.'%  hiiinit  billm  of  lading  filled  up  to  fail  order  for  coilcg,  tufa.  cotloOi 
ind  rum,  and  ilmi  aAer  di'diicting  hh  [A.'xi  idrancn,  chirget.  and  cinnniMiun,  tb* 
twlime  •u  to  Ix:  yM  to  C.  hIio  wbi  ■  mcrcbtnt  mident  in  L-md:m.  Hid  fur  wbom  B. 
ulcd  u  aguni  iu  rhe  IVni  India.  B.  ibippad  goods  with  a  b  II  of  lading  Uled  up  to  A.'t 
ordw.  Ai  ih«-  limt;  nrlieo  th«  goodi  arrired  £'.  bad  become  banlini)it.  ^.  dcmandad  Um 
(uvU,  but  tW  rs|>uiii  bavinx  HTongTulIjr  rtriued  to  riulivcr  Uum,  ba  brought  Irorrr  againtt 
the  taptun.  BvAiw  anjt  aiaignim  itrre  chnai-n  under  C.'i  comniiiaioo  the  nuM  irai 
refoTtd  U  arb  UaiOTh  but  iht-J  not  having  made  ant  award.  Ihe  cau-«  wai  tried,  anil  A. 
rrcDicrcd  lUe  |iru>v«]i  oTthe  gnidi.  The  auignrei  or  C.  having!  bnuigtit  aMaucnpait  for 
B)on*T  iud  a'l'l  rerei>«d  to  mouH*  th*  pHKMd*  oT  the  gaodi :  it  vaa  held,  that  A.  wu 
auihoriicd  Liv  iIil-  lilll  of  lading  to  act  ftn  the  benefit  of  ^11  concerned,  a>id  to  do  all  that 
wmi  neciBMiy  to  obtain  powhwion  of  tlie  gnidi.  and  there  being  miiliing  to  iheir  tliat  • 
tiftreaca  wa)  an  impopcf  uty,  it  WM  bvlil  tlwt  4l,  wai  vMidad  U  d«luia  itw  Botta  of  tbt 

at 
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1826.  of  George  Laingj  a  bankrupt,  under  a  commission  of 
"■"■^^  bankrupt  issued  against  him,  dated  the  29th  January 
agahui  1819.  The  act  of  bankruptcy  was  committed  in  the 
early  part  o(  January  1819.  The  commission,  although 
issued  in  Jamiary^  was  not  opened  till  the  31st  of 
August  1819.  The  bankrupt  carried  on  business  in 
Londxm  as  a  merchant,  and  exported  a  considerable 
quantity  of  goods  to  the  West  Indies,  in  the  month  of 
September  1818.  James  Laing  was  the  ageiU  of  the 
bankrupt,  and  had  the  superintendence  and  manage- 
ment  of  the  merchandize  so  exported. «  In  the  month  of 
September  1818  the  bankrupt  and  the  house  of  the  de- 
fendant, which  then  consisted  of  himself  and  his  brother 
(since  deceased)  carrying  on  business  under  the  firm  of 
Barclay  brothers,  came  to  the  arrangement  contained  in 
the  letters  set  forth  in  the  case.  It  appeared  from 
the  correspondence,  that  in  November  1818  it  was 
agreed,  between  James  Laing  and  the  defendants' 
house,  that  the  defendants'  house  should  accept  bills 
to  be  drawn  upon  them  by  James  Laing,  to  the  extent 
of  30,000/.  upon  having  bills  of  lading  filled  up  to 
their  order,  for  coffee,  sugar,  cotton,  and  rum,  and 
that  after  deducting  their  advances,  charges,  and  com- 
missions, the  balance  was  to  be  paid  to  George  Laing* 
On  the  18th  March  1819  the  defendant  received  a 
letter  from  James  Laing,  advising  him  that  he  had 
shipped  41  puncheons  of  rum,  and  14  half  tierces  of 
coffee  on  board  the  Susan ;  the  following  bill  of  lading 
was  inclosed  in  the  letter.  "  Shipped,  by  the  grace  of 
God,  by  James  Laing,  as  agent,  in  and  upon  the  good 
brig  called  the  Susan  (master,  D.  Gibson)  41  puncheons 
of  runi  and  14  half  tierces  of  coffee,  to  be  belivered  at 
the  aforesaid  port  of  London  (the  act  of  God,  &c.  ex- 
cepted) 
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cept^)  unto  Messrs.  Barclay  Brothers  or  their  assigns,  1826. 
he  or  they  paying  freight  for  th^  said  goods  5s.  sterling  ^"■"" 
per  cwt  for  coffee,  and  4^  per  gallon  for  rum,  with  jigamu 
primage  and  average  accustomed."  The  Susan  had 
been  chartered  by  the  bankrupt  The  ship  arrived  in 
London  with  the  goods  mentioned  in  the  bill  of  lading 
in  April  1819.  The  defendant  demanded  them  of  the 
captain,  as  consignee  under  the  bill  of  lading ;  the  cap- 
tain  claimed  to  have  a  lien  on  the  goods  for  the  freight 
due  to  him  under  the  charter-party.  The  defendant  re- 
fused to  pay  more  than  the  freight  due  under  the  bill  of 
lading;  and  upon  the  captain's  refusal  to  deliver  the 
goods,  upon  receipt  of  such  freight,  the  defendant  and 
his  late  partner,  on  the  17th  dsiy  of  April  1819,  brought 
an  action  of  trover  in  their  own  name  against  the  captain 
for  the  non-delivery,  pursuant  to  the  bill  of  lading.  The 
cause  was  referred  to  the  arbitration  of  two  barristers,  but 
no  award  being  made,  the  cause  was  tried,  and  a  verdict 
obtained  in  favor  of  the  present  defendant  and  his  said 
late  partner,  who  in  pursuance  thereof  received  the 
proceeds  of  the  goods  from  a  broker,  who  had  been  em- 
ployed, by  consent  of  the  defendant  and  the  captain,  to 
receive  the  proceeds  of  the  sale  of  the  goods,  and  retain 
the  same  as  a  stakeholder.  The  proceeds,  amounting 
to  737/.  25.  Sd.y  were  paid  to  the  attorn ies  of  the  now 
defendant,  on  the  28th  of  November  1820,  and  by  them 
paid  over  or  accounted  for  to  the  defendant  The  costs 
of  insurance  and  other  charges  which  the  defendant 
was  entitled  to  retain  and  be  reimbursed  out  of  the 
said  proceeds,  amounted  to  67/.  lls.^d.  The  costs 
incurred  by  the  defendant  in  tho  cause  and  arbitration, 
amounted   to   1671.  lis.  6d.     The  now  defendant  ha& 

not 
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IMS*       not  been  able  to  obtain  payment  of  these  costs  from 
the  captain,  who  is  insolvent,  and  resides  in  Scotland* 

ogfdfut  In  Miry  1819,  the  defendant  received  a  letter  from 

James  Laifigi  advising  him  that  he  had  drawn  a  bill 
upon  him  for  5001,  That  bill  was  afterwards  presented 
to  the  defendant,  who  refused  to  accept  the  same. 
In  July  1819  the  defendant  received  directions  from 
James  Laingj  to  pay  over  to  George  Laing  the  balance 
of  the  proceeds  of  the  goods  sliipped  by  the  Susan* 
After  the  defendant  refused  to  accept  the  bill,  Jame$ 
Laing  procured  it  to  be  paid  by  the  defiHidant  out 
of  funds  belonging  to  himself,  and  commenced  an 
action  against  the  defendant,  to  recover  the  damages 
which  he  alleged  he  had  sustained  by  the  defendant's 
refusal  to  accept  the  bill,  and  he  obtained  a  verdict 
for  5251.  viz.  500/.  the  amount  of  the  bill,  and  25L 
damages,  and  ultimately  recovered  judgment  thereupon 
for  that  sum,  and  costs,  which  the  defendant  in  Hilary 
term  1823  paid.  The  defendant  paid  4/.  6s.  into  court, 
and  if  he  is  entitled  to  set  off  against,  or  to  deduct 
from  the  demand  in  this  cause,  the  sum  of  1 67/.  11^.  6£, 
the  amount  of  the  said  costs,  and  also  the  said  sum  of 
500/.,  the  amount  of  the  bill  of  exchange;  the  plaintiffs' 
demand  will  be  satisfied  by  such  payment  into  court 
and  set«ofF. 

This  case  was  argued  in  the  eonrse  of  these  sittings 
by  F.  Pollock  for  the  ptaintifiH  and  Campbell  for  the 
defendant. 

For  the  former  it  was  contended,  that  the  plaintiff 
were  entitled  to  recover  the  entire  proceeds  of  the  cargo 
soM  by  the  joint  act  of  the  captain  and  the  defendant, 
as  they  would  ba^e  been  if  they  had  brought  trover* 

In 
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Id  that  case  the  sale  must  have  been  considered  a 
wrragful  conversion,  and  the  plaintiffi  would  be  en- 
tided  to  recover  the  whole  value  of  the  goods.  But  agaiiat 
the  plaintiffi  had  brought  assumpsit,  and  it  appeared 
that  the  defendant,  before  the  bankruptcy  of  G.  Laingy 
had  entered  into  an  obligation  to  accept  bills  on  account 
of  the  goods  shipped,  and  in  consequence  of  that  ob- 
ligation he  became  ultimately  compelled  to  pay  the 
sum  (^500L  If  the  defendant  had  no  more  than  a  lien 
on  the  goods,  that  lien  never  attached ;  for  the  goods 
never  came  into  his  possession.  It  was  finally  ad-  ' 
mitted,  however,  that  the  legal  title  to  the  goods  was 
in  the  defendant;  that  the  possession  of  the  captmn  was 
bis  possession ;  and,  therefore,  that  the  defendant  was 
entided  to  set  off  the  sum  of  500/.,  as  well  as  the  costs 
necessarily  incurred  in  recovering  the  goods;  but  it 
was  contended,  that  they  were  not  entitled  to  be 
allowed  the  costs  of  the  reference.  The  act  of  bank- 
ruptcy had  been  committed,  and  the  commission  had 
issued  at  the  time  when  the  reference  was  agreed  to, 
by  the  captain  and  the  defendant;  and  they  had 
DO  power  to  bind  the  bankrupt  or  his  assignees  by 
the  snbmission.  The  defendant  had  no  ^ight  of  pro- 
perty in  the  goods,  except  as  a  mere  security  against 
the  bills  he  mi^t  accept  against  them.  For  the  de- 
fendant it  was  urged,  that  the  plaintifis,  in  this  action, 
could  recover  only  so  much  money  as  the  defendant 
had  received  to  their  use.  The  plainti^  never  had 
any  tide  but  to  the  net  proceeds  of  the  goods.  By 
the  terms  of  the  contract,  G.  Lairtg  was  only  to  have 

i  balance,  alter  deducting   the   charges.     Now  any 

I  bona  fide  incurred  by  the  defendant^  in  order  to 

I  pDsseKsioQ  of  the  goods,  are  part  of  the  charge 

t  the  goods.    If  the  defendant^  therefore^  incurred 

Vou  V.  L  the 
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1826.        the  costs  of  the  reference,  bonft  fide,  with  a  view  of 

^  sjpeedily  obtaining  possession  of  the  goods,  they  become 

against        a  charge  upon  the  goods :  and  there  is  nothing  to  shew 

that  the  submission  was  not  bon&  fide  entered  into  with 

a  view  to  obtain  speedy  possession  of  the  goods. 

Cur.  adv.  wit. 

m 

Bayley  J.  now  delivered  the  judgment  of  the  Court 
This  was  an  action  by  the  assignees  of  G.  Laingj  a 
bankrupt,  against  the  defendant,  as  surviving  partner  of 
his  brother,  for  money  had  and  received  to  the  use  of  the 
plaintiffs,  as  such  assignees ;  and  the  question  was,  whe- 
ther the  defendant  was  entitled  to  deduct  from  the 
plaintiffs'  demand  a  sum  of  167/.  lis,  6d.j  for  certain 
costs,  which  the  defendant's  house  had  incurred,  and  a 
sum  of  500/.  for  a  bill  of  exchange  the  defendant's  house 
had  paid.  The, plaintiffs  had  a  verdict  for  667L  Us.  6d.^ 
so  that  the  sums  I  have  mentioned  exactly  balanced  that 
account.  The  667/.  11^.  6d.  for  which  the  verdict  was 
taken,  was  the  balance  of  a  sum  of  737/.  25.  8rf.,  re* 
ceived  by  the  attornies  for  the  defendant's  house,  after 
the  bankruptcy  of  G.  Laing,  as  the  produce  of  certain 
goods  shipped  by  James  Lamg  from  Demerara^' in  Janu- 
ary 181^.  The  facts  relating  to  those  goods  raise  the 
question  in  this  cause.  In  September  1818  it  was  bar- 
gained between  James  Laing  and  the  defendant's  house, 
that  the  defendant's  house  should  accept  bills,  to  be 
drawn  upon  them  by  James  Laing,  to  the  extent  of 
80,000/.  upon  the  defendant's  house  having  bills  of' 
lading  filled  up  to  their  order  for  coffee,  sugar,  cotton, 
and  rum,  and  that  after  deducting  their  advances, 
charges  and  commission,  the  balance  was  to  be  paid  to 
George  Laing.  Upon  the  footing  of  this  bargain  rum 
and  coffee  were  shipped  by  the  Susan^  a  bill  pf  lading 

making 
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nuking  them  deliverable  to  defendant's  liouse,  or  their 
assigns,  they  paying  freight  for  the  same,  was  transmit- 
ted to  the  defendant's  house,  and  a  bill  for  500/.  was 
drawn  by  James  Laing  upon  the  defendant's  liouse, 
which  bill  they  were  compelled  to  pay.  The  amount  of 
that  bill  (500f.)  constituted  one  of  tlie  items  which  the 
defendant  claimed  a  right  to  deduct ;  and  after  putting  the 
question  as  to  that  sum  tn  the  only  way  in  which  it  could 
oe  put  on  the  part  of  the  plaintiSs,  the  claim  as  to  that 
sum  was  candidly  abandoned,  and  the  question  was  con- 
fined to  the  other  sum,  the  167/.  lis.  ed.  The  following 
were  the  facts  as  to  that  sum.  When  the  goods  by  the 
Susan  arrived,  which  was  in  April  1819,  the  captain 
wrongfully  refused  to  deliver  tliem  upon  the  terms  of  the 
biU  of  Udin^  viz.  upon  the  payment  of  the  freight  for 
the  same,  and  insisted  upon  all  the  freight  payable  under 
a  charter-party  before  he  would  deliver  them ;  and  in 
compeljiog  him  to  deliver  them  upon  the  terms  of  the 
bill  of  lading,  the  defendant's  bouse  incurred  an  expence 
to  the  amount  of  167/.  lis.  Gd.  That  sum  was  com- 
posed partly  of  the  costs  of  an  action,  and  partly  of  the 
costs  of  a  reference ;  and  it  was  urged  upon  the  argu- 
ment that  there  was  a  distinction  between  these  two 
species  of  costs ;  and  that  if  the  defendant  should  be 
entitled  to  deduct  the  former,  the  costs  of  the  action,  he 
could  not  be  entitled  to  deduct  the  costs  of  the  latter, 
Ae  coste  of  the  reference.  The  validity  of  this  dis- 
tinction, however,  will  depend,  as  it  seems  to  us,  upon 
r.  the  powers  which,  under  the  circumstances,  the  bill  of 
lading  gave  the  defendant's  house ;  for  if  the  effect  of 
die  bill  of  lading  were  to  authorize  the  defendant's  house 
0  act  for  ihe  benefit  of  all  concerned,  and  to  vindicate 
r  own  rights  and  the  rights  of  those  to  whom  the 
rty  would  belong,  when  their  rights  should  be 
L  2  satisfiedj 
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1826.       satisfied,  they  would   be   entitled   to  reimburse  thera- 
^^^       selves  out  of  the  proceeds,  whatever  they  should  rea- 
agahut       sonably  and  properly  expend  in  that  respect :  and  is  not 
this  the  efiect  of  the  bill  of  lading  ?  It  entitles  them 
solely  and  exclusively,  in  the  first  instance,  to  the  pos- 
session of  the  goods,  but  is  that  possession  to  be  for 
their  own  benefit  only  —  to  give  them  the  whole  and 
entire  property  ?  Certainly  not :  they  arc  to  pay  them- 
selves ;  but  as  soon  as  their  demand  is  satisfied,  their 
rights  cease,  and  whatever  remains  is  to  be  George Lain^s^ 
When  a  wrong-doer,  therefore,  withholds  possession^ 
they  have  a  right  for  themselves,  and  a  duty  towards 
George  Laingy  to  take  proper  steps  to  obtain  the  posses- 
sion ;  and  the  expence  properly  incurred,  of  obtaining 
that  possession,  is  a  charge  upon  the  goods.     They  are 
to  be  repaid  out  of  the  goods  the  advances  they  have 
made;   but  the  goods   repay  them   nothing  till  they 
can  get  possession,  and  when  they  have  got  possession, 
if  expence   has   been  incurred  in  obtaining  that  pos-^ 
session,  the  repayment  of  the  advances  cannot  be  said 
to  have   begun   till   the  discharge  of  the  expence  is 
ended.     If  a  debtor  assign  a  demand  he  has  for  500/. 
to  a  creditor,    and  the  creditor  necessarily  incurs  an 
expence  of  1 00/.  to  get  it,  how  much  is  his  debt  dimi- 
nished? not  500/.,  the  sum  paid,  but  400/.,  the  sum 
he  can   put  into   his   pocket.     So   here,  what  is  the 
sum  put  into  the  funds  of  the  defendant's  house,  not 
667/.  Il5.  6d,<,   the   sum  which    the  goods   produced^ 
but  500/.  only,  the  surplus,  after   deducting  the    ex- 
pences,  and  that  500/.   defendant  is  entitled  to  keep,  to 
reimburse  himself  the  amount  of  James  Lahig^s  bilL 
For  what  pui'pose  was  it  that  the  bill  of  lading  was  sent 
to  the  defendant's  house  ?   that  they  might  reimburse 
themselves:  they  ought,  therefore,  to  have  the  power 

fully 
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liiDy  to  reimburse  themsekes.  In  vhat  situation  were  1826. 
they  placed  when  die  goods  arrived  ?  The  captain,  George  •" 
Latins  agent,  in  this  respect,  wrongfully  refused  to  de-  agma 
liver.  George  Laing  was  a  bankrupt,  so  that  he  couid 
give  no  directions.  No  assignees  were  chosen,  so  that  no 
directions  were  given  by  them.  The  defendant's  house, 
ther^ore,  were  fully  warranted  in  doing  what  seemed 
best.  Had  any  part  of  the  expence  of  16?/.  lis. 6t£ 
been  improperiy  incurred,  had  the  reference  been  aa 
improper  step,  had  there  been  any  misconduct  in  the 
bouse,  in  neglecting  to  advise  with  George  Laittgy  or 
whoever  at  the  time  might  be  acting  for  him,  ques- 
tions npoo  those  points  would  have  been  proper  for  the 
consideration  oF  the  jury ;  but  stated  as  this  case  is, 
without  any  imputation  aa  to  the  incurring  of  this  ex- 
pencey  we  are  of  opinion,  that  the  defendant  is  endtled 
to  deduct  this  sum  as  well  as  the  5001,,  and  that  a  non-' 
suit  ought  to  be  entered. 

Judgment  of  nonsuit. 


Granger  against  George.  triAutdag^ 

jpASE  for  not  taking  care  of  and  re-delivering  to  ^^^^ 
plaintiff  three  boxes  containing  deeds,  papers,  &c.  bTiomiaioii 

cSf^mliS,  which  had  been  delivered  to  defendant  to  be  DMnrad  tnom 

sftfely  kept   and   re-delivered   to  plaintiff  on  request  afkertbeaaa- 

Count  in  trover  for  the  boxe^  &c.     Pleas,  first,  not  though'tb. 

guiltj- ;  second,  that  the  causes  of  action  in  the  declar-  ^^  ^  the""" 

coDvanioa  DDtU 

wiihin  ibat  period,  tbe  defenduit  not  haTJDg  pncUied  laj  fraod  ia  order  U  prerent  th* 

~  iiinDflTrom  obuiiuDg  tbM  knowledge  U  mi  earlier  period. 

"nie  dccUraiioa  wu  Sled  ^ennmLj,  w  ot liidiadiiiai  term:  Held,  Ibit  (he  dereniUnt 
^jC  give  eritience  of  the  time  wben  it  wu  actuelly  filed,  in  order  to  mpport  tbe  dtega- 
n  in  his  plci,  "  that  the  cuue  of  action  did  nM  ■ecnie  within  hi  Tean  next  befbn  tiM 
'         gof  Uieplaindff'sbiU." 

L  3  atioD 


Gxosoi. 
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1826.  ation  mentioned  did  not  accrue  within  six  years  nesrt 
"""""  before  the  exhibiting  of  the  bill  of  plaintiff  in  this  behalf. 
against  Replication,  that  the  causes  of  action  did  accrue  within 
six  years,  &c.  At  the  trial  before  Abbott  C.J.  at  the 
Westminster  sittings  after  last  Michaelmas  term,  it  ap- 
peared that  the  boxes  were  placed  in  the  defendant's  cus- 
tody about  the  year  1816.  Plaintiff  had  before  that  time 
become  bankrupt,  and  a  commission  issued  against  him, 
and  on  the  10th  of  November  1818  defendant  delivered  up 
the  boxes  with  their  contents  to  certain  persons  describ- 
ing themselves  as  assignees  under  that  commission. 
The  writ  in  the  present  action  was  sued  out  on  the  26th 
of  November  1824,  returnable  on  the  29th,  but  the 
declaration  was  filed  generally  as  of  Michaelmas  term  in 
that  year.  The  boxes  were  demanded  by  the  plaintiff 
in  September  1824,  and  there  was  no  evidence  that 
he  knew  of  the  conversion  in  1818,  until  the  de- 
fendant, at  the  time  of  the  demand,  said  that  he  had 
delivered  them  up  in  1818.  Under  these  circumstances 
it  was  contended  for  the  plaintiff,  that  although  the  plea 
of  the  statute  of  limitations  might  be  an  answer  to  the 
first  count,  yet  it  could  not  to  the  count  in  trover. 
That  as  tlie  plaintiff  never  knew  that  the  goods  were 
parted  with  in  1818,  until  he  demanded  them  in  1824,  he 
was  not  bound  to  treat  the  act  in  1818  as  a  conversion, 
but  might  rely  upon  the  demand  and  refusal  in  Sep^ 
tember  1824.  It  was  also  contended,  that  the  declaration 
must  be  taken  to  have  been  filed  on  the  first  day  of 
Michaelmas  term,  and  that  the  defendant  could  not  in 
answer  shew  the  time  when  the  writ  was  issued,  his  plea 
being  that  the  cause  of  action  did  not  accrue  within  six 
years  before  the  "  exhibiting  of  the  bill,"  not  "  before 
the  commencement  of  the  suit."  The  Lord  Chief  Jus- 
tice 
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tice  thought  tliat  the  statute  of  limitatloDs  was  an  answer 
to  the  plaintiff's  case,  and  directed  a  nonsuit. 

ScarieU  now  moved  to  set  it  aside,  contending  as 
before,  that  the  plaintiff  could  not  be  bound  by  the 
ddendant's  tortious  act  in  1818,  of  which  he  had  no 
notice.  It  is  true  that  in  assumpsit  the  courts  have  held 
the  statute  to  be  a  bar  where  the  breach  of  contract 
has  been  committed  more  than  six  years  before  the 
commencement  of  the  action,  although  the  plaintiiT 
did  not  discover  it  until  within  that  period ;  but  there 
is  no  such  decision  as  to  an  action  of  trover.  Again, 
die  declaration  being  entitled  generally,  bad  reference 
to  the  first  day  of  Michaelmas  terra,  and  then  the  bill 
must  be  taken  to  have  been  exhibited  within  six  years 
after  the  conversion.  If  the  defendant  wished  to  shew 
the  real  time  when  it  was  filed,  he  should  have  applied 
to  the  Court  to  compel  the  plaintiff  to  entitle  his  declar- 
ation specially,  according  to  the  rule  given  in  Tid^s 
Prac.  430.  (a) 

Abbott  C.J.  The  evidence  given  on  the  part  of  the 
plaintiff  did  not  make  out,  with  any  distinctness,  eitlier 
the  time  or  terms  of  the  actual  deposit  with  the  defend- 
ant But  it  appeared,  that  when  in  September  182i  the 
boxes  were  demanded,  the  latter  replied,  that  in  1818 
he  had  delivered  them  over  to  certain  persons  whom 
be  named ;  and  it  was  proved  that  he  had  so  parted 
with  ihem  on  the  10th  of  Nanembcr  in  that  year. 
It  also  appeared,  that  the  plaintiff's  declaration  was 
d  generally  as  of  Miehaelmas  term,  the  wri^  however, 

(a)  Sixth  cation. 

L  4  was 
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againti 

Qeorqk, 


was  returnable  on  the  29th  of  Ncroember.  Under  such 
circumstances,  I  thought  I  was  bound  to  consider  the 
bill  as  exhibited  on  that  day,  which  left  the  effect  of  the 
statute  of  limitations  open  to  the  defendant.  Upon  that 
point  I  thought,  and  I  still  retain  the  same  opinion,  that 
the  statute  b^an  to  run  from  the  time  of  the  act  done 

4 

by  the  defendant,  although  the  plaintiff  had  not  any 
notice  of  it;  there  not  being  evidence  of  any  fraud  prac- 
tised by  the  defendant  in  order  to  prevent  the  plaindff 
from  obtaining  knowledge  of  that  which  had  been  done. 
The  plaintiff  was  certainly  guilty  of  laches  in  not  making 
inquiries  respecting  the  property  at  an  earlier  period, 
and  has  no  ground  of  complaint  that  he  is  not  now  en- 
titled to  recover. 


Batlet  J.  The  gist  of  this  action  is  the  conversion. 
Now  when  the  defendant  proved  that  the  goods  had 
been  out  of  his  possession  for  more  than  six  years  before 
the  commencement  of  the  action,  it  was  manifest  that  he 
could  not  have  converted  them  within  that  period.  The 
cases  of  Short  v.  McCarthy  (a),  and  Brawn  v.  Howard  (A), 
shew  that  the  want  of  knowledge  in  the  plaintiff  makes 
no  difference.  Upon  the  other  point,  it  is  true  that  the 
declaration  relates  prim^  facie  to  the  first  day  of  term, 
but  that  is  matter  of  evidence,  and  when  the  writ  was 
produced,  returnable  on  the  29th  of  November ^  the  pre- 
sumption was  that  the  party  declared  on  that  day.  The 
nonsuit  was  therefore  right 

Rule  refused. 


(a)  SB.iJ.6^6. 


(b)  2B.j;B.  73. 
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"Watson  against  Wacb  and  Others.  Wahadiiy. 

^        Jaiii(ar)r  85tb. 

'J'RESPASS  for  breaking  and  enteriag  plaintiff's  wiinao». 
dwelling  bouse,  and  seizing  and  carrying  away  bis  buknipt  imMd 
goods.  Plea,  not  guilty.  At  the  trial  before  Abdott  ^'^^^^ 
C.  J.  at  the  Westminster  sittings,  after  last  Michaelmas  ^  J^tidoolajt 
terai}  it  appeared  that  the  action  was  commenced  in  ^^■>'>  *^ 


order  to  try  the  validly  of  a  commission  of  bankruptcy  ^1"^'^'^ 

Coun  m  &•  B.^ 
issued  aeainst  the  plaintifif.     The  defendants  admitted  »»d  obtaiDed 

the  trespass,  and  in  answer  proved  that  the  pkiatlff,  cnda  dM 

being  in  custody  at  tlie  suit  of  Wace  when  the  commit-  j.  14,',  on  tb«  ' 

ncMi  issued,  afterwards  applied  to  the  Court  of  King's  Ca'^coma 

Bench  to  be  dischai^ed,  and  was  accordingly  discharged  ^^  tLfdJ^- 

OD  the  ground  of  his  having  become  bankrupt,  and  that  Ij^^^]^!^ 

Watx  had  proved  his  debt  under  the  commission.    The  ""^  '•"J?"- 

mlwon:  Hald, 
Lord  Chief  Justice,  on  the  authority  of  Gcddie  v.  Gun-  ttut  he  oould 

ttmt  [a],  held,  that  the  plaintiff  ought  not  to  be  permitted  tioa  agaiiiM  ifa« 

to  dispute  the  bankruptcy  in  this  action,  after  having  puietbanlidUy 

taken  the  beneBt  of  it  in  obtaining  his  discharge,  and  ^^ 

directed  a  nonsuit. 


Caa^)bdl  now  moved  for  a  new  trial.  The  evidence 
given  on  the  part  of  the  defendants  certainly  cast  a  great 
onus  on  the  phundff,  but  it  ought  not  to  have  been 
treated  as  a  conclusive  answer  to  the  action.  The  pro- 
ceeding  on  the  part  of  the  bankrupt  was  taken  imder 
the  49  G.3.  c.lSl.  5.14.  But  by  the  operadon  of  that 
section,  the  action  by  Wace  was  dbconUnned  by  the  act 

(a)  4C^mp.381. 
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1826.       of  proving  his  debt^  Ex  parte  WooUej/^a).     The  right 
^j.  to  detain  the  debtor  was  then  at  an  end,  and  the  debtor 

offonsi  was  on  that  ground  entitled  to  be  discharged.  In  the 
6  G.  4.  c.  16.  s.  59.)  the  greater  part  of  which  is  copied 
from  the  49G.3.  c.  121.  s.l4«.,  a  provision  is  inserted 
whereby  a  bankrupt  is  spared  the  trouble  of  applying 
to  be  discharged,  for  no  creditor  who  has  brought  an 
action  against  and  arrested  the  bankrupt  is  allowed  to 
prove  under  the  commission,  without  signing  a  sufficient 
authority  for  his  discharge  out  of  custody.  A  discharge 
under  the  5  G. 2.  c, 30.  sAS,  is  very  different;  that  may 
be  an  estoppel,  for  there  the  bankrupt  relies  upon  the 
certificate,  which  is  a  bar  to  any  action  by  the  creditor ; 
it  is,  therefore,  reciprocally  binding  on  both  creditor 
and  debtor.  But  a  creditor  may  contest  the  commission, 
although  he  has  proved  under  it,  Stewart  v.  Richman{b\ 
jRankin  v.  Horner  {c).  The  plaintiff,  therefore,  ought 
not  to  be  estopped  from  disputing  the  validity  of  the 
commission,  for  all  estoppels  must  be  mutual,  Co,  Lit. 
352  a.  So  also  they  should  be  certain  to  every  intent, 
and  are  not  to  be  taken  by  way  of  argument  or  inference. 
The  supposed  estoppel,  in  this  case,  can  only  be  taken 
by  inference.  Again,  an  estoppel  must  be  pleaded, 
otherwise  the  jury  may  find  the  trutti  of  the  fact,  and 
the  Court  will  give  judgment  accordingly,  without  re- 
gard to  the  estoppel,  Com.Dig.j  Estoppel^  (C)  (£.  10.) 
Pleader^  (S.  5.)  Here  the  estoppel  not  being  pleaded, 
the  jury  should  have  been  allowed  to  find  the  truth  of 
the  fact 

Abbott  C.  J.     I  am  of  opinion  that  the  nonsuit  in 
this  case  was  right     I  do  not  consider  this  as  a  case  of 

(a)  1  J2aftf,394.  (6)  l  E^.  108.  (c)  \S  E^tt,  191. 

estoppel 
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estoppel  strictly  and  fechnically  so  called.  But  the 
plaintiff  having  brought  an  action  against  the  defendants 
for  seizing  his  goods,  they  plead  the  general  .issue, 
thereby  denying  that  the  goods  of  the  plaintiff  were 
taken.  It  appeared  in  evidence  that  a  commission  of 
bankrupt  had  issued  against  the  plaintiff,  on  the  petition 
of  Wacr,  at  whose  suit  the  plaintiff  was  then  in  custody. 
Wace  having  proved  under  the  commission,  the  plaintiff 
applied  to  this  Court  to  be  discharged  out  of  custody, 
oa  the  ground  that  he  had  become  bankrupt,  and  that 
his  detaining  creditor  had  proved  under  the  commission, 
and  he  was  accordingly  discharged.  The  estoppel,  in 
this  case,  therefore,  arises  by  matter  of  evidence,  and 
the  question  is,  whether  a  par^,  having  availed  himself 
of  th«  commission  for  one  purpose  can  afterwards  be 
gllowed  to  assert  to  the  same  Judges  before  whom  he 
look  the  benefit  of  the  commission,  that  the  commission 
was  invalid.  Lord  EUenborough  gave  his  opinion  to  the 
contrary,  and  that  has  never  since  been  questioned.  I 
think  his  judgment  was  founded  on  good  sense  and 
good  law,  and  that  we  ought  not  to  allow  the  plaintiff 
to  say  in  this  court  that  he  was  not  a  bankrupt.  This 
de<nsion  will  not  be  conclusive  upon  bim;  he  may 
petidoo  the  great  Seal,  and  there  an  enquiry  may  be 
directed  to  be  made  by  the  trial  of  an  issue,  and  the 
defendants  may  be  prevented  from  relying  upon  the 
estoppel. 

The  other  Judges  concurring, 
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Gale  against  Laurie  arid  Others. 

'^15^ uu  T^^  plaintifF  declared  in  prohibition,  that  by  an  act 
is  to  be  con.  '    of  the  53  G.  3.  c.  159.  entided  "  An  act  to  limit  the 

ttrued  ts  if  the 

words,  « with    responsibility  of  ship  owners  in  certain  cases,"  it  was 

all  her  appur- 
tenances,'* had   amongst  other  things  enacted,  that  no  person  or  persons 

been  inserted  ,  i       i  i  i 

after  *<  ship  or  ^"O  was,  Were,  or  should  be  owner  or  owners,  or  part 

^gf^  Jj   **  ^^  owner  or  owners  of  any  ship  or  vessel,  should  be  subject 

is  ra  bMrd'  ^^  liable  to  answer  for  or  make  good  any  loss  or  damage 

ob^  *^  *®  arising  or  taking  place  by  reason  of  any  act,  neglect, 

Toyage  and  ad-  matter  or  thing  done,  omitted,  or  occasioned  without 

Tenture  on  ^   ^ 

which  she »       the  fault  or  privity  of  such  owner  or  owners,  which 

enffasecv  be* 

longing  to  the    might  happen  to  any  other  ship  or  vessel,  or  to  any 

owner,  consti-  -,  it*  ii*i** 

tutes  a  part  of  goods,  wares,  merchandize,  or  other  things  being  m  or 
h»  appurte-  ^^  board  of  any  other  ship  or  vessel,  further  than  the 
Se  mcaninirof  ^^^^  ^^  ^^  9^  ^^^^  ^^^P  ^^*  vessel,  and  the  freight  due 
^\  kI  ^'  ^A  u    or  to  grow  due  for  and  during  the  voyage  which  might 

c*  i«/9«,  and  tne 

owner  is  liable    be  in  prosecution  or  contracted  for  at  the  time  of  the 

to  the  eitent 

of  the  value       happening  of  such  loss  or  damage.     The  declaration 

thereof  for  da-  ^       n  -mM-       y  ii»«/¥» 

mage  done  to  then  Stated,  that  on  the  9th  oi  March  1820,  the  plamtin 
in  the  manner  ^&s  owner  of  a  ship  or  vessel  called  the  Dundee^  then 
thanlct.    ^       sailing  on  the  high  seas,  bound  on  a  certain  voyage  to  the 

Greenland  fisheries,  with  certain  fishing  stores  on  board 
thereof,  consisting  of  harpoons,  lances,  spears,  and  whale 
lines,  for  the  purpose  of  catching  whales  and  other  fish  oa 
the  said  voyage,  and  casks  and  cisterns  for  containing 
the  oil  and  blubber  proceeding  fi*om  the  said  whales  and 
other  fish ;  and  that  the  Dundee  did  then,  without  the 
fault  or  privity  of  such  owner,  come  in  collision  with 
and  sink  a  certain  other  ship  or  vessel  called  the  Jfrtn- 

ces$ 
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eea  Chariotte,  then  also  sailing  on  the  high  seas,  bonnd  1626. 
on  a  certain  voyage  to  the  port  of  London,  of  which  ship  "" 
the  defendants  were  the  owners:  that  the  defendants  ngoiiut 
entered  an  action  in  the  High  Court  of  Admiral^,  and 
that  tberenpon  the  Dundee,  her  tackle,  apparel,  and  fur- 
niture were  valued  and  appraised  at  the  sum  of  2685/., 
and  the  fishing  stores  at  the  sum  of  2336/.,  and  that  bail 
was  given  in  the  sum  of  9000/.  without  prejudice  to  and 
expressly  reserving  the  question  as  to  the  liability  of  the 
plaintiff  in  such  action  beyond  the  sum  of  2685/.,  being 
the  agreed  value  of  the  Dundee,  her  tackle,  apparel,  and 
fbrnitore.  But  that  although  the  court  of  admiralty  had 
no  power  or  authority  whatever  under  the  statute  afore- 
swd,  or  any  other  statute  or  law  of  thb  realm  or  other, 
wise^  to  make  the  fehing  stores  of  any  ship  or  vessel 
liable  to  answer  for  or  make  good  any  loss  or  damage 
arising  or  taking  place  by  reason  of  any  such  neglect, 
matter,  or  thing  done)  omitted,  or  occasioned  without 
the  fiialt  or  privity  of  the  owner  or  owners  of  such  ship 
or  vessel,  which  might  happen  to  any  other  ship  or 
vessel,  or  to  any  goods  or  merchandize  or  other  things 
being  in  or  on  board  of  any  other  ship  or  vessel,  yet  the 
court  of  admiral^  decreed  the  said  6shing  stores  on 
board  the  Dundee  as  aforesaid  to  be  liable  to  contribn- 
tlon  against  the  form  and  effect  of  the  said  statute;  and 
that  the  defendants  had  not  ceased  to  prosecute  their 
nit  in  th«  ee.id  court  of  admiralty,  to  the  great  damage 
of  the  plaintiff,  and  against  the  king's  writ  of  prohibition 
to  them  delivered,  and,  therefore,  the  plaintiff  as  well, 
&e.  brought  his  suit,  &c.  Plea,  suggesting  as  ground 
for  a  consultation,  that  the  said  fishing  stores  so  being 
00  board  the  !>aid  ship  or  vessel  in  the  declaration  men- 
doned,  called  the  Dundee,  at  the  time  of  the  happening 

of 
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1826.        of  the  loss  or  damage  in  the  declaration  mentioned, 

^  were,  and  are  part  and  parcel  of  the  said  last  mentioned 

agtantt       5hip  or  vessel,  appurtenances,  and  freight,  according  to 

the  true  intent  and  meaning  of  the  said  act  of  parliament 

in  the  declaration  mentioned  and  set  forth,  and  that  the 

value  of  the  said  fishing  stores  did  form  part  of  the 

value  of  the  said  ship  or  vessel,  appurtenances;  and 

f  fi*eight,  within  the  true  intent  and  meaning  of  that  act. 

Issue  thereon.     /«t  th,e  trial  before  Abbott  C.  J.,  at  the 

London  sittings,    the  jury  found  a  special  verdict,  the 

material  parts  of  which  were  as  follows : 

At  the  time  of  the  passing  of  the  said  act  of  parliament, 
the  fishing  stores  belonging  to  ships  employed  in  the 
Greenland  fisheries,  consisted,  and  still  do  consist  of^ 
harpoons,  lances,  spears,  lines,  boats,  and  various  other 
things  for  the  purpose  of  catching  whales  and  other 
fish,  and  preparing  their  blubber,  and  of  casks  for  con- 
taining and  bringing  home  to  England  the  blubber  and 
oil  proceeding  from  the  said  whales  and  otker  fish 
caught  upon  the  voyage ;  and  the  value  of  such  casks 
was,  and  is  generally,  one  half  of  the  whole  value  of 
such  fishing  stores.  In  the  outward  voyage  of  the  said 
ships  the  said  casks  were,  and  are  carried  out  on  board 
the  ships  ready  for  receiving  the  blubber  and  oil,  and 
are  used  for  several  voyages ;  but  in  ships  employed  in 
the  South  Sea  fisheries,  (which  are  provided  with  similar 
fishing  stores,)  the  staves  and  hoops  of  the  casks  for  the 
pui*pose  of  containing  the  oil  obtained  or  the  principal 
part  thereof,  were  and  are  carried  out  in  packs,  and 
were  and  are  made  up  into  casks  in  the  South  Seas ;  and 
the  oil  so  obtained  by  such  last  mentioned  ships,  when 
brought  home  to  this  country,  was  and  is  sold  in  the 
said  casks,  the  purchasers  thereof  purchasing  and  paying 

for 
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'fi>r  sndi  last  mentioned  casks  with  such  last  mentioned 
oil.  According  to  the  usage  of  trade,  where  policies  of 
insurance  have  been  efTccted  on  ships,  their  tackle,  ap- 
parel, mnnition  and  furniture,  which  ships  are  employed 
io  the  Greenland  fisheries,  and  losses  have  happened 
to  such  ships  and  their  fishing  stores,  such  stores  have 
not  been,  and  are  not  covered  by  such  policies,  nor  has 
a  loss  upon  the  fishing  stores  been  paid  for  by  the  under- 
writers upon  the  ships  having  the  same  on  board,  and 
when  a  particular  average  loss  has  happened  upon  any 
such  policy,  the  fishing  stores  on  board  such  ships  have 
not  contributed  to  such  particular  average,  but  it  is  the 
practice  that  such  fishing  stores  are  insured  in  separate 
policies  or  by  separate  valuations,  and  the  said  usage 
and  custom  of  merchants  exbted  long  before  and  at  the 
time  of  the  passing  of  the  act  of  parliament.  It  is  usual 
fix*  ships  employed  in  the  Greenland  fisheries,  during  the 
fishing  seasons,  to  make  intermediate  voyages  to  the 
We)i  ladies  and  Honduras^  or  the  Baltic  sea,  or  to  be 
tued  in  the  coasting  trade  of  this  kingdom,  and  when 
■ocb  ships  go  such  intermediate  voyages,  or  ore  so  em- 
^(^ed  in  the  coasting  trade,  the  said  fishing  stores 
are  all  landed  and  left  behind ;  and  such  ships,  whilst 
employed  in  the  Greenland  fisheries,  are  in  oil  respects 
fitted  and  equipped  with  tackle,  .apparel,  boats,  and 
stores  for  the  ordinary  purposes  of  navigation,  and  have 
every  thing  belonging  to  ordinary  ships,  and  are  in  all 
taqiecls  cupiible  of  navigating  the  seas  and  performing 
voyages  independently  of  and  without  the  fishing  stores. 
According  to  the  usage  of  the  herring  fishery  upon  the 
east  coast  of  this  kingdom,  and  so  northward,  the 
ners  or  the  masters  of  the  ships  employed  in  the  said 
ing  fishery  have  provided  one  share  of  the  nets  and 
other 
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1896.       other  fishing  stores  put  on  board  such  last  mentioned 

"     ■       ships,  and  the  crews  of  the  said  last  mentioned  «hipf 

ofraind       have  provided  the  remaining  shares  of  the  said  nets 

Lauiiis. 

and  other  fishing  stores;  but  when  such  ships  ha^pcibeen 
hired  by  merchants  for  the  fishing  season,  (as  has  fre- 
quently been  the  case,)  one  share  of  the  nets  and  fishing 
stores  have  been  provided  by  the  owners,  another  by. 
the  crew,  and  the  remainder  by  the  merchants,  and  the 
usage  of  the  said  herring  fishery  was  the  same  before 
and  at  the  time  of  passing  the  Isaid  act  of  parliament 

The  case  was  argued  at  the  sittings  in  banc  bdfbce- 
Easter  term  6  G.  4.  by 

Campbell^  for  the  plaintiff.  Upon  the  facts  found  by 
the  special  verdict,  the  fishing  stores  cannot  be  con- 
sidered as  appurtenances  to  the  ship,  bat  to  the  cargo ; 
they  are  not  wanted  for  the  purposes  of  navigation,  but 
are  necessary  to  the  procuring  and  bringing  home  « 
cargo.  Suppose  the  act  had  said  that  a  party  should  be 
liable  to  th^  extent  of  the  cargo  and  its  appurtenances, 
it  could  not  be  contended  that  these  stores  were  not  to 
be  taken  into  consideration,  and  if  they  are  appurtenant 
to  the  cargo,  they  cannot  also  be  appurtenant  to  the 
ship.  It  is  found  by  the  special  verdict,  that  such  stores 
would  not  be  covered  by  a  policy  upon  the  ship,  her 
tackle^  apparel,  and  furniture ;  and  those  are,  properly 
speaking,  the  appurtenances  of  a  ship.  Suppose  the  ship 
were  chartered,  and  the  stores  did  not  belong  to  the 
owner  of  the  ship,  or  that  the  stores  were  the  joint  pro- 
perty of  the  owner  of  the  ship  and  other  persons,  as  in 
the  herring  fishery,  it  could  not  then  be  said  that  the 
stores  passed  with  the  ship;  yet  if  appurtenances  in  one 
caaetbey.must  be  so  in  all.    The  act  should,  therefore, 

be 
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i  •ocording  to  the  ordiowy  neiming  of  the       ISMt 
*f>d»  vpe^  rMfaor  liborally  tfasD  strictly,  w  u  to  pro-      "^"^ 
iWtt  tbp  ahifipivg  ietneat,  wbinh  Appears  to  have  hvaa      JW^' 
coorideradai^otgQctofttielcgukture  in  pafsii^  the 
MvtRt*  «pqQ  which  this  queitioa  bu  arisen,  fViUoa  t. 
Didtim(a\   Camum  v.  3lMibum{i),   and  Hotkint  t. 

Thli^f  cmtii.  The  sutnte  <3  6.  S.  c.  ItfS.  beug 
VWie  to  #lllir  the  oommon  law,  and  abridge  tb«  rfuoedy 
wlfidl  ■  pM^  grieved  b^re  had,  must  be  coastraed 
ttridj^y.  Tlw  faoood  wctioD  shews  that  all  the  profwr^ 
«f  thiiOTCiar«f  t$e  Aip,  oa  board  the  ship  at  the  tima 
of  domg  td^  iuijaryi  was  int^tdsd  to  im  Ui^la;  aad  it 
pfn44>*  br  a  difficulty  which  ought  ariap  as  to  the  ad- 
«a]Htii|n.0f&e^L  Ib  tbiscaa«tbaoIyie«toftheToyaga 
fpM'wttieiianried  ii4oefibct>vitboattbastoreti  they 
«mU  iMlb^  pied  ibr  any  other  purpope  hut  fiahia^  ani 
Unv  tjha  fm^ier^  of  tbff  owner  of  the  ship.  Supfnw 
4  Aip  to  b>  fitt«d  oat  at  a  privateer,  the  guns  are  4Kit 
WWMIT  to  sailii^,  but  to  the  porpoeeg  of  the  vqiaga. 
Is  fiha  mm>mt  the  flttiiws  of  a  packet  afaip,  ahhoi^ 
yftw  ViQK  ffpeostTc^  an  not  naceisvy  to  what  saonu 
W  ^nMt  wd^  to  be  OHuideired  the  abstract  ideaof • 
iMih.  1»*  4evt«thiiv  4het  wiU  qony  aoothw  thi^  £ron 
IIMW.1IBV  |dace  ti^  soiqe  other  place.  Yet  the  guns  ia 
the  former  cast^  find  the  fittings  in  the  laUer,  would  b« 
appurtenances  (rf*  the  ship.  The  fiodiDg  of  the  jury  that 
a  policy  upon  a  «b)p,  b«r  tppUfli  appanl,  andfimiture 
would  not  covw  tfiesestqres,  cannot  affeet  the  pmtnt 

(-)  iM.iA.a.  (*)  1.9b<(.«5.  (c)  Jbq^A^TM. 

VOL.V.  M 
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1W6,       question;  for  the  word  ii;7ptir/ipminc^  Is  larger  than  far- 
^,  ^^»        imare  ;*  besides  a  policy  is  ah  instrument  construed  by 
^fOBMi       die  usage  amongst  ittierehaiits,  and  timt  cannot  affect  the 
0onstructioti  of -aniict  of  parliament 

Cur,  adv\  xnHt. 

•  ...  , 

The  judgment  of  the  Court  was  now  delivered  by 
Abbott  C.  J.  This  case  came  before  the  Court  upon 
Hi  spetim  verdict  ibnnd  in  a  suit  brought '  by  the  owner 
of  a' ship  called  the  JDtin&^fy  against  the  owners  of  a 
tessd  called  the  Princess  CharMie.  The  suit  in  this 
Goiirt  is.for  a'prohibition  to  the  instance  court  of  admi- 
ralty,  to  prevent  Ihe  execution  of  a  sentence  therein 
^ven-  against  the  owner  of  the  Dundee^  in  favor  of  the 
Owners  of  the  Princess  Charlotte^  in  a  suit  instituted  in 
fhat  court  for  the  recovery  of  damages  for  die  loss  of 
the  Princess  CharloHe^  which  was  sunk  by  collision  with 
ttie  Ditndee.  And  the  question  arises  upon  the  statute 
SS  6.  S.  c.  159.,  ^<  An  act  to  limit  the  responsibili&jr  of 
ship-owners  in  certain  cases."  At  the  time  of  the  col- 
lision, which  happened  without  any  fault  or  privity  of 
the  plainti£^  the  Dundee  wtts  sailing  outward  on  a  voyage 
to  the  Greenland  fishery,  having  on  board  the  necessary 
stores  and  implements  for  the  takingt>f  whales  and  other 
fish,  and  pnHmring  and  brmging  home  the  oH  and  blub- 
b^r  obtained  from  them.  In  the  Court  of  Admiralty  a 
valuation  was  made  of  these  stores  and  implements,  dis- 
tinct from  the  value  of  the  ship.  There  was  no  question 
i»  to  iSie  coUbion,  or  the  responsibility  of  the  plaintiff 
independent  of  the  stetute.  The  sentence  cf  the  Court 
of  Admiral^  was  against  the  plaintiff  both  as  to  the 
value  of  the  ship  and  the  value  of  these  stores  and 

imple- 
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implennitB.  It  wa^  contended,  that  the  plauitiffwa? 
not  answerable  in  respect  of-  the  value  of  the  latter, 
sod  on  that  ground  a  prohibition  was  applied  for ; '  the 
plaintiff  declared  in  prohibition,  the  cause  vent  down 
to  tri&lrU>d  a  special  verdict  was  found.  (The  Ix>rd 
Chief  Jusdce  then  read  the  parts  of  the  spedal  verdict 
before  set  out,  and  proceeded  as  follows.)  i  '  ' 

TW'SBM  was  argued  before  ns,  in  the  month  <^  yfpril 
last;  and  we  are  of  opinion  that  the- present  plainti^ 
the  owner  (rf*  the  Dtrndte^  is  reqMMuible  to  the  valiie  of 
the  fisbuig  stores.  ' 

'  By  the  first  section  of  the  act  it  is  enacted,  "  that  no 
owner  or  owners  of  any  ship  shall  be  liable  to.enswA 
tar  any  loss  or  damage  ansing  by  reascm  of  any  act,  2k. 
done.-  witboat'  the  fault  or  privity  of  such  owner  or 
owners,  to  any' other  ship  or  vessel,  further  than  the 
value  of  his  or  their  ship  or  vessel,  and  the  frogbt  doe 
or  to  grow  dne  during  the  voyage,  which  may  be  in 
proMcntion,  or  contracted  for  at  the  time  of  the  happen- 
ing of  such  damage."  In  this  section  the  word  "sbi[^ 
only  is  used,  but  in  the  ^  following  -  sections  the  phrase 
«  Wae  6f  the  ship  and  her  appmiejuince/'  occur*  not  leas 
than  tenUmes.  The  same  phrase  occurs  in^  the  first 
-seetioa  of  the  IG.  S.  c.  15.,  and  of  the  26  6.  S.  c.  8$. 
The  thfee  acts  are  all  in  pari  materia,  and  there  cad  be 
-no  doabt,  that  the  &^  section  of  the  act  on  which'  this 
qnestioD '  arises,  is  to  be  understood  -  as  if  the  words 
■'"with'ril  her  appUrtenanwB,"  were  used  therein, «ip- 
posing  those  words  would  make  any  difference  in  the 
sense. 

These  acts  were  certainly  made  to  encourage  persons 
■  to  become  owners  of  ships,  and  in  conformity  with  similar 

t      .     .  M.'J  provisions 
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)Mf  •  pa^ottkiot)^  conliaiiied  in  the  law  of  many  of  the  Biaritiine 
]^™  ^itetes  of  the  contineat  of  Europe.  Their  eflbct,  however, 
'ivh^  4$  to  take  away  or  abridge  the  right  of  recovering  da- 
mages, ei^oyed  by  the  subjects  of  this  country  at  the 
.oommoii  law;  and  there  is  nothing  to  rehire  a'  con- 
.atnicUciB  more  favorable  to  the  ship-ownei*,  than  the 
plain  meaning  of  the  words  imports.  The  ship  in  ques- 
tion was  in  the  prosecution  of  a  voyage  in  which  no 
freight  could  be  earned.  The  fishing  stores  were  not 
oam^  on  board  the  ship  as(  merchandize^  but  for  the 
accomplishment  of  the  objects  of  the  voyage;  and  we 
think,  tbat  whatever  is  on  board  a  ship  for  the  object  of 
the  voyage  and  adventure  on  which  she  is  engaged,  ber 
Iwgiog  to  the  owners,  constitutes  a  part  of  the  ship  and 
her  appurtenances  within  the  naeaning  of  this  act,  wh^ 
tlbeit  the  object  be  war&re,  the  conveyance  of  passengers, 
or  goods,  or  the  fishery. 

This  construction  fiimishes  a  plain  and  intelligible 
geujeral  rule ;  whereas  if  it  should  be  held  that  nothing 
is  to  be  considered  as  part  of  the  ship  that  is  not  neces- 
sary for  her  navigation  or  motion  on  the  water,  a  door 
would  be  opened  to  many  nice  questions,  and  much  dis- 
cussion and  cavil. 

.  It  is  true,  that  in  the  <^9e  of  insurance  these  stores 
.ar^  not  poipsidered  as  covered  by  an  ordinary  policy  on 
the  ^hip*  But  insurance  is  a  matter  of  contract,  and  the 
^oniitructio;!  Qf  the  contra^  depends  in  many  cases  upon 
visage.  And  the  construction  of  a  policy  can  furnish  no 
XvlL^  for  the  ^nstructipii  of  this  act  of  parliament 
which  was  passed  for  purpoises  of  a  different  nature. 
Oui^  judgment  in  the  present  case  is  given  upon  a 
pi^rtijpiil^  ship  engaged  in  the  Greenland  whale  fishery, 
imd  witfc  reference  to  her  particular  state  at  the  time.  It 

is 
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is  taot  necesKiry  to  pre  «t^  opinion  upon  pirticalair 
esses  of  ships  fitted  out  in  a  different  manner  or  fin 
otfaer  fisheries,  until  some  question  arising  out  of  such  a 
esse  shaU  come  judicially  before  us. 

The  jadgntent  of  the  Ooort  is  to  be  eatet«d  for  the 
defcndMitt,     And  it  is  a  satisfaction  to  us  to  knov,  that 
the  state  of  the  record  is  such  as  to  furnish  an  opportihi 
nity  of  comodtig  our  jui%aienc  if  it  be  emneonsL 
Jodgibari;  for  the  d 


Woo;j,ET  and  Others,  Assignees  of  the  Estate  '*''**^^ 
aad  E^ts  of  Dowuan  and  Of  flet,  Bank-, 
rupts,  agaimt  jENNraos  and  Another. 

'J%OVER  for  sereral  tulls  of  ekchange.     PlM,  not,  Www«wr- 
.     gnihy.    At  the  trial  befwe  Abbtitt  C  J^  at  the  ww^wvUi 
London  bittio^  after  last  Micha^Mos  term,  it  appeared^  huU^  k  to  b* 
tint  CO  the  20th  of  SamMry  18S8,  the  bankrtipU  gaT«  £^" 
to  the  defendants  a.warrant  of  attorney,  with  the  &1-  JS^Jl^'*** 
lowing  defeazance  i  "  The  within  warrant  of  attorney  is  ^STftiii  b 
given  to  secure' the  p^nnent  of  the  wiln  erf"  tOOO/,  *ith  JIJ^^*** 
lawful  interest  thereon."    On  the  4tfa  of  Obiter  \%iS  tbmiiwiKa- 
jupgoMnt  was  entered  up  oti  ui&  warratat  of  attomcy^  imc^  m  ■ 
and  a  fieri  &das  issued.  Under  which  the  bills  of  ex-  mon^  diM 
chaBgein  qoeation  were  seuced.    On  the  99tfa  of  Oe^oA^- 
Zhwman  and   Offi^  became  bankrupts.     Betweto  the 
20th  ai  January  and  the  4th  of  October  16S9  the  banh^ 
rupts^  in  the  course  of  their  dealings  widi  the  defendant^; 
had  paid  into  tlieir  hands  a  larger  sum  than  44)00^  sodi 
it  was  thereupon  contended,  that  thewH^rantof  attwac^ 
L  discharged :    but  the  Lord  Chief  Justice  was  kS  a 
M  9 
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V 

1826.       different  opinion,  and  the  jury  found  a  verdict  for  the 
defendants.    . 


WllOKiUT 

Jsvimiot, 


"V 


The  Attomey^General  now  moved  for  a  rule  nisi  for 
a  new  trial.  The  sum  secured  by  the  warrant  of,  at- 
torney was  paid  off  before  judgment  was  entered  up. 
Sums  amounting  in  the  whole  to  inuch  more  than  4000/. 
were  paid  by  the  bankrupts  into  the  hands  of  the  de- 
fendants,  between  the  20th  of  January  and  the  4th  of 
October.  There  was  a  running  account  between  them, 
the  monies  paid  in  were,  therefore,  to  be  applied  to 
the  first  items  of  the  account,  nothing  to  the  contrary 
having  been  said  when  the  money  was  paid;  In  such 
case,  the  party  receiving  the  money  has  no  right  to  ap- 
propriate  it  to  the  discharge  of  any  particular  items; 
ClaytorC^  case  (a),  Bodenham  v.  Purchas  (i).  If  no  war- 
'  rant  of  attorney  had  been  given,  it  is  clear  <^  that  the 
'  payments  would  have  been  considered  applicable  to  the 
first  items  of  the  account;  and  it  seems  difficult  to  un- 
derstand how  that  should  be  altered  by  giving  a  collateral 
.  security. 

»  -  V 

•  ■  •  »  ■  *  , 

'  Per  Curiam,  In  Kirby  w.  Duke  of  Marlborough  {c) 
Xiord  EUenborough  said,  ^*  This  is  a  bond  given  by  the 
^surety,  as  an  indemnity  for  advances  to  a  definite 
amount;  it  is  the  same  as  if  the  surety  had  expressed 
that  the  bankers  might  lend  to  the  amount  of  dOOO/. ; 
and  when  the  advance  was  made  to  that  amount, 
tbie,  guarantee  became  fimctus  officio,  and  was  not  a  con- 
tinuing guarantee."  This  case  is  very  dffierent;  there 
is  nothing  on  the  face  of,  the  warrant  of  attorney  or  the 
defeaEance  to  shew  that  it  was  intended  to  secure  the 

(a)  1  Uer,  572.  (A)  2  A  $  J.  39.  (c)  2  J^.  4"  ^.  18, 

balance 
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balanoe  existing  at  the  time  wben.it  was  given.     In  the        1826. 
absenoB  of  any.  thing  to  shew  such  an  intention,  it  uuitt    ' ' ' 
be  construed  bq  a  continuing  ^curihr.  '  '  ' 

Biule  refilled. 


RiPLET  and  Another  against  3caife. 

.^SSUMFSIT  on  e  charter-party,  with  a  penalty  of  BjtAim. 

ISOOL  for  non-performance.     There  were  several  fWghurafa  > 

special  counts  daiming  the  penalty,  and  the  money  p./foj'bw  ** 

counts.    It  is,  howcTer,  unnecessary  to  »tate  Uie  former,  S^i'^^JX'' 

as  Dothipg  ultimately  turned  npoa  them.     Plea,  noi^-  ^*^»^*>> 

aasumpsit.  At  the  trial  before  .<fifto«  C.  J.,  at  the  iondmt  '<»"yi™i» 

_  *^  tlmalhitabc 

sittings  after  last  Michaelmas  term,  it  appeared,-  that  the  migbt  1m  to  hii 

■  "  cnwLoy.     TIm 

defendant  was  owner  of  the  ship  AUiatice,  and  had,  on  ihip  wn  u  b« 

the  21st  of  (Auk  I821»  entered  into,  a  charter-party  with  bj  Hm  owtm. 

the  plaintiffs,  whereby  it  was  mutually  agreed  between  nitiwiiim  et*^ 

.ibem,  that  the  said  vessel  shouldi  at  the  owner's  ex-  ^^Xthadilp 

pence^  be  made,  and  during  the  voyage  be  kept  Ught,  JJ^^^^J^' 

staunch,  and  strone,   and  well   found,   and   provided,  ■«  »«c»^. 
°^  ■  I-  '    wnich  occupied 

.  &C.  and  should  take  on  board  at  Liverpool,   from  the  ■  pnwd  of 

twnilj-right 
.  frei^ters,  a  cargo  not  exceeding,  &c.  and  witliout  de-  diT«i  Hald, 

lay,,  set  sul  and  proceed  to  St.  Thomas,  and  make  de-  iMgfawr  ««■ 
.  lively  according  to  bills  of  lading,  and  should  then  take  ^j^  tbon 
,  in  other  goods  for  St.  Domingo,  and  make  delivery  there ;  j^|Ji"u»  m" 

and  after  such  delivery  the  said  ship  should,  at   the  Jj^^jJJ? 

owner's  expence,  be  immediately  made  ready  to  perform  l^B*"- 

her  homeward  voyage,  3tc.     And  the  freighters  agreed 
.  that  they  would  pay  to  the  owner  for  the  freight  of  the 

said  vessel  alter  the  following  rate ;  namely,  the  Sum  of 

1^  British  sterling  per  month  for  six  months  certun; 

M  4  and 


1  y.t.-^.    <. 


\ 

l|M[.  |M|  *o  ill  t»td(l6lrtioti  for  ady  Idtiger  titoe  die  odigfae  be 
.  ^^^  «i^eyed.  Th^  ^d  pAy  to  c6mito^ee  .from  the  96A 
day  ofjufy  then  nestt,  d^  ahduld  tHe  tessel  sttl  fMn 
ijkMpDoi  Mfore  that  day,  then  tlie  pay  should  com« 
meuce  from  the  day  of  sailing,  and  so  continue  until  her 
arrival  into  dock  at  the  homeward  port  of  discharge ; 
and  should  London  be  the  port  of  discharge  then  the 
fr^ighter^  were  to  pny  1001.  tnore.  The  ve^I  having 
taken  in  a  cargo  sailed  for  &.  Tkomas  and  thence 
-tbtSt.  Doikingoi  ttt  die  ktter  place  abtat  r^atnt  ^v«re 
Hec^itery,  they  were  done  lit  the  te^dce  of  the  owners,, 
itid  dccdj^ed  k  peribd  of  twehty-eight  cUy^  On  the^ 
timtsWiltd  tdyni^  the  cttptiiin  Was  to  caJl  for  orders  lit 
XhHIPf  but  wais  Ati^&i  into  Lherpobt  by  temt^estuous^ 
Ht^iiib^.  At  Idveipool  other  i^epairs  Were  done  wfaicb 
detidned  the  tesl^  ten  days.  She  then  sailed  for  XM-. 
dbf^  arHvidd  tliere  on  th^  9th  of  JprU,  and  delive^  her 
llo&ieward  ikrgo  in  the  finest  htdia  Docks.  The  de- 
^Ratkdkbi  dehliuided  freight  for  the  whole  time  from  the 
tdssePs  fir^t  departure  from  Liverpool  until  her  arriTBl  in 
LoHdofh  indnding  the  two  (Periods  of  twetity-eight  and 
tein  day^  obdtipied  in  repairing  the  ship ;  and  the  plain- 
tiJO&  Were  obliged  to  pily  the  tnoney,  in  ofder  to  obtain 
possession  of  their  goods.  For  the  defendant  it  WiU 
ddntended,  that  the  time  during  which  the  freight  w^ 
pnjfkhle  Was  to  be  computed  from  the  sailing  (6  the 
retmm  of  the  vessd;  and  that  there  being  no  stipulation 
for  deducting  any  diiys  thttt  nlight  be  occupied  in  re* 
pairing  ^e  ship,  the  plaintiff  had  paid  no  more  than 
the  defendant  was  entitled  to  receive.  The  Lord  Chief 
iflistice  Wff^  of  tbat  opinioti,  atid  the  juty  tinder  hid  di- 
irecCidn  found  k  verdict  for  the  defendant 

Scarlett 
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dMtth*  riiuteHpwty  fa«l  not  been  properly  oetaflnMtIi        ^^ 

TCMi  wu  to  be  ki!^  in  repur  at  the  fdcptht^  of  tb« 
o«a^^  md  «Aferw«rds  duit  &e  frei^itei^  «boaM  ^ 
Mgiit,  «l  the  mtA  of  soot  pet-  noBth  ftit>  sbc  tnendik 
wmiiMitaai  m>  fa  pntpottkn  fin-  tby )<rtger  ^«  sbe 
B^glifr  fc^eiqilojtd.  Nbw  if  tin  fiieigMett  oife  boma 
wpiy -fte^  fer  tlte  period  o(  time  conniMed  in  lw> 
pairing  the  Te»d,  Uw  repeks  Will  In  e£ect  be  dottti  d|t 
tfa<lr«qMnee,  and  not  at  the  expenoe  of  the  owner. 
And  die  ship  not  beiog  under  Ab  cOdtrmI  -of-  the 
fMglUHk  Arti^  the  pn^ress  of  the  repairs,  cannot  be 
cenaidBnd  to  hare  been  in  their  employ  at  that  timew 
They  were,  tbenfbr^  iojKBperi;  dwif^  ,with  fr^it 
dnrit^  that  time^  and  are  entitled  to  recorer  in  this 
MtiiHi  the  money  which  they  were  compelled  to  pay,  in 
oidtr  to  obtain  possession  of  the  cargo. 

Abbott  C.  J.    I  eta  of  opinion  that  the  pluntifi 

were  liable  to  pay  the  whole  sum  demanded  for  freight, 
andf  consetjiiently,  that  they  cannot  recover  any  part  of : . 
the  money  paid  by  them  on  that  account.     There  is  in  . , 
the  charter-party  an  express  stipulation  for  the  payment 
of  freight  from  a  certain  day,  for  six  months  certain  ;  and 
so  much  longer  as  the  vessel  should  be  employed  by  the 
plaintifls.    There  not  being  any  other  sUpulation  for  the 
case  of  repairs,  I  think  that  the  ship  was  in  the  employ 
of  the  plaintiffs  whilst  those  repairs  were  going  on,  and    : 
that  they  were  liable  to  pay  freight  during  that  period. 

Baylet  J.    The  constraction  contended  for  depends  '  ', 

cntireJy  upon  the  use  of  the  equivocal  word  emidoyiltetil.  ' 

^  ■-  Tha 
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Xh^law  wooldL-.impljr.a  stipulatioii. on  the  part,  of  the 
pivner  to^keep  the  vessel  in  repair;  and,  therefore,  the 


hi 


|gm»  introduction  of  that^undertaking  into  the  charter-party 
dops  not  a£kct  the^qu^tion, . .  But  the  payment  of  freight 
is  to  oomm^qce  from  a  cei^tain  day,  and  so  continue,  until 
her  arrival  into  dock  at  the  homeward  port  of  discharge. 
.Xhat  shews  the  understanding,  to  have  been,  that  .the 
yesseli  should  be  considered  in  the  employ  of  .the  plain- 
t^f  and  that  they  should  pay  freight  during  the  .whole 
periodpfher.absenpe.from  this  country,  '  { 

:  Li7TJW>Ai«^  J*  (a)  concurred. 

Rule . reused.  (() 

(a)*JSrolr9yd  J.  was  in  the  Bail  Court 


nunrfosf,  Baxter  and  Another  against  The  Earl  of 

January  setb.  PORTSMOUTH. 

....  •       • 

Wberea trades-  A^SSUMPSIT  for  goods  sold  and  delivered.    Plea, 

pmon'with    *  .     .  the  general  issue.     At  the  trial  before  Abbott  C.  J., 

gJJrtLSnand  ^  ^^  Westminster  sittings  afier  last  Michaelmas  term, 

*^T^*Wd<m  *'  appeared,  that  the  defendant,  between  the  years  1818 

takenumkra  gpfl  1823,  had  hired    carriages,  &c.  of  the  plaintiff, 

OOmSSttwOD  OS 

lunaqr,  that       and  had  thereby  incurred  the  bill  for  which  the  action 

pcnoo  was  ■•      » 

found  to  ha^e     was  commenced.    It  was  proved  that  the  carriages  were 

beeo  lunatic  •    i  i     <• 

belbi«andat  conistantly  used  by  the  defendant,  and  were  suitable  for 
tke  goods  were  A  person  of  his  rank  and  station.  For  the  defendant  it 
^JpSji^         was  proved,  that  by  an  inquisition  dated  the  28  th  2^<?- 

Held,  th4t  this 

was  not  a  sufBd^nt  defence  to  an.actipn  fi>r4l)e  p^ce,  of  the  goods,  the  tradesman  at  the 
tune  when  he  reciei?ed  the  orders  and  supplieid  the  articles^  not  having  any  reason  to  suppose 
Chat  the  deftndant.was  a  lunatic. 

hruary 
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brttarif  1889,  taken  under  a  ocHDinissioa  oF  lunacy,  it        199th 
was  foand,  that  tlie  defendant  then  was,  and  from  the       _    ' 
1st  at  .^muarif  1809,  continually  had  been  of  uosouid     _y*|g 
mind,  not  sufficient  for  the  gorernment  of  himself  &c. ;    INmwmijm. 
and  it  wag  then  urged,  that  at  the  time  when  the  carri- 
ages were  hired  of  the  p)ainti^  the  defendant  was  la- 
capMeof  makii^  anyraUd  or  binding  contract    Hie 
Ijord  Chief  Jostice  was  of  o|Hnion,  that  as  the  jutklet 
hired  were  snit^le  to  the  station  and  fortune  of  the  de- 
fendant* and  as  die  IHaintifS^  at  die  time  of  making  the 
contracts,  had  no  reason  to  suppose  him  of  unsouad 
mind,  and  could  not   be  chaiged  with  pnodshg  iai^- 
imposition  upon  faimi  they  were  entitled  to  TBa>Ter|  and 
under  that  direction  the  jury  feond  a  verdict  for  the 
plaintiffi,  but  the  defendant  had  leaveto  move  to  enter 
a  nonsuit ;  and  now 

Bm^ham  moved  for  a  role  niu  for  that  purpose.  -  It 
is  certnnly  laid  down  in  Baxrt^a  case  (a)  thi^oo  taaax'  — 

dali  b^  in  any  plea  to  be  pleaded  by  him,  reoaved 
fay  the  law  to  stultify  himself.    But  in  a  subsequent  part  ,, 

oftbeaanwcasa  there  is  this  passage:  '<  Suppose,' thei^ 
an  idiot  above  the  age  of  twen^-one  years,  niakes.a. 
feoflinent  in  foe  of  his  inheritance,  if  you  ask  bow  and  in 
what  inanDer  it  may  be  avoided  during  his  life  7  I  answer, 
that  if  it  is  found  by  office  at  the  kinf^a  suit  that  he  was 
idio^  a  nativitate,  and  that  he  has  aliened  his  lands,  tJien, 
Bpdo  a  sd.  fo.  against  the  alienees,  the  land  shall  be 
snzed  into  the  bang's  hands."  And  dterwards  it'is  svd, 
"  For  in  tliis  case  the  idiot,  in  no  plea  that  be  can  piead^ 
shall  disable  or  stultify  hiBHelf ;  but  all  tbis  >>  foand 
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B«xn4 


by  /Met  by  the  kkqiusitiou  md  terdict  df  twebre  uneii  «t 
th^  king^s  suity  who  lire  not  conclude  to  3peak  the 
truth."  And  Co.  LU*  247  a.  is  to  the  same  eflfect  If 
the  paHy  be  foOnd  idiot,  that  reUte^  to  his  birth ;  U*  la*, 
natic^  it  rektes  to  the  titne  wheh  be  is  found  to  be  so; 
Cmn.  Dig^  idkij  D  4.  1  Oka.  Gs.  US.  In  this  case  the 
defSihce  set  up  was,  the  finding  of  twdve  men  under  a 
coinniissioii  to  eni)uire  whether  the  defendant  were 
lunatic  tut  not  [Bmflejf  3.  Is  there  any  instance  in 
wbidi  lubaoy  lias  been  admitted  as  a  defence  to  an  action 
Cmt  necessaries?]  The  cases  do  not  wartait  any  such 
dtstinction,  and  ih  aeveral  ah  in^ubitioti  has  been  held 
idmissiUe,  although  not  conclusive  evidence  to  estafalislL 
thfe  liidacy  of  the  defendant^  as  an  answer  to  the  Jictibn^ 
Sergesan  y^  Setdey{m)f  Yates  v.  Bden{6)y  Faidder  v. 
Silk  (c). 


-     4 


Arbott  C.  J.  I  wds  of  opinion  at  the  trial  that  the 
evidence  given  on  the  part  of  the  ddfendant  was  not! 
sufficient  to  defeat  the  pkdntiffs'  action.  It  was  brought 
to  recover  their  chaises  for  things  suited  to  the  state 
and  degree  of  the  defendant)  actually  ordered  and  iBn« 
joyed^by  him.  At  the  time  when  the  orders  were  givea 
and  executed  Lord  PortsmotUh^  was  living  with  his. 
fiunilyy  and  there  was  no  reason  to  suppose  that  the 
plaintiffs  knew  of  his  insanity.  I  thought  the  case  very 
distinguishable  from  an  littempt  to  enforce  a  contract 
ndt  teecutedy  or  one  made  under  circumstances  wbtcb 
tfught  have  induced  a  reasonable  person  to  suppoise  the. 
defeiiidant  wa6  of  unsound  mind.  The  latter  would  be 
tases  of  imposition ;  aiid  I  <te^ired  that  my  judgmient 


(a)  9Aik.4l2. 


(6)  tiftr.1104. 
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(c)  3  Camp*  ItS. 

might 


IN  THE  6TH  hTm  YMiU  OT  GBOROE  IV. 

might  not  b«  tik«i  lobetlutaiiefaooiitnotswould  bia^ 
ahbol^  I  i^aa  not  pr^Minid  to  say  that  th^  would  AoL 
l^xm  fiittber  Gooaid«ntKHi]  I  find  no  reoaon  for  thinki- 
iag  that  tay  dkection  to  the  jury  wu  enrontoiui,  or'that 
die  Toitllct  should  be  duturbed. 

The  «thw  j«<^ges  concarred. 


Stocvi4>i^  agaitut  Onwhtn.  5^1  «*. 

Q'ASE,  -fat  pBblubing  and  fxposing  to  ^ali^  mid  atXk-  7^"^  F<^ 

mgt  ^rithout  the  owseot  of  tha  plaibUfl^  diifci>  16  umiom  or 
iritt  £000  oopies  of  a  ttrtaia  vtoriK  called  T^Memoin  tMWMiiMl»- 
^  I^tniette  JVilsem,  copied  fron  a  book  which  tha  ^Mt  uy 
plaintiff  had  printed,  and  of  which  he  was  ths..finC  Cfa^^ilimd 
pohlUher.    Ptea,  not  guilty.     At  tho  trial  before  AUeU  """"^ 
C  J.,  qt  the  Wiaimiuttr  sittings  aftet-  but  SOaiuImtm 
tem>  it  appeared  that  ^e  woik  ia  question  pn^ssed  16 
b(f '  a  ^itfoiy  of  the  amours  of  a  conrtesAi^  tbU  aomi 
partf  «f  it  were  lU>eU(His  upon  indifidnalt^  and  other 
partS'Very  Hceotioos.    The  I<ord  Chief  Justice  was  of         . 
opinion  that  such  a  work  yrw  not  entitled  to.  the  pr6- 
t<«3tio«  of  the  law,  and  diivctsd  a  aoDsuit;  and  now 

Brougham  moved  '$>r  a  rule  nisi  for  a  new  trial.  The 
doctrine  that  a  publi«ber  can  have  no  prt^MTty  io  audi 
a  •moA  as  that  whidi  the  defntdaot  la  fU^ed  to  .haw 
pirated,  rests  entirely  upon  the  dicttun  ot^fte  C.  J.,  in 
a  case  tried  before  him  at  Warwidt.  In  Wdeafr. 
mtker 
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JKilker{a)r  and  SnMey  v.  Sherwood  {b\  Lord  EUUm  re- 
lied upon  it^  when'  he  refused  to  grant  an  injunction  to 
restrain  the  sale  of  copies  of  what  he  considered  immoral 
works.    The  cases  in  equity  cannot  weigh'  mach'agiunst 
the  present  claim,  they  TeaVe  the  question  of  law  quite 
where  it  was  before ;  for  it  is  one  thing  to  refuse  the 
special  protection  of  an  injunction,  and  another  to  say 
Aat  there  can  be  no  property  in  the  book.     The  case 
tried  before  Eyre  C.  J.  is  not  rq^ularly  reported,  but  an 
account  of  it  is  given  by  the  counsel  in  Southey  v.  Sker^ 
wood  i    and  it  is  plain  that  the  dictum  of  Eyre  C.  J.  was 
not  well  founded  in  law.  Dr.  Priestley  brought  an  action 
jigainst  the  hundred  for  damages  sustained  by  him,  in 
consequence  of  the  riotous  proceedings  of  a  rbob  at 
Birmingham  3   part  of  the  property  alleged  to  have 
been  destroyed  consisted  of  unpublished  manuscripts. 
On  behalf  of  die  hundred  it  was  said,  that  the  plain- 
tiff  was  in   the   habit  of  publishing  works   injurious 
to   the   government;   but  no  evidence  was  produced. 
Eyre  C.  J.  said,  if  any'  such  evidence  had  been  pro- 
duced be  should  have  held  it  fit  to  be  offered.     Now 
it  is  quite  cl^r  that  such  evidence  would  not  have 
been  admissible ;  at  all  events  it  ought  to  have  applied 
to  the  works'  ail^ed  to  have  been  destroyed,  and  not 
to    the   general   character  'of  the  plaintiff's  writings. 
•Tliat  dictum,  therefore,  is  not  entitled  to  much  <  weight. 
There  is  another  case,  Fores  y.  Johnes{c\  wUibh  may, 
perhaps,  be  considered  as  making  against  the  present 
plaintiff,  but  in  the  first  place  there  was  no  judicial 
decision  in  that  case,  for  it  terminated  in^a  rderence; 

and,  secondly,  it  could  not  be  presumed  that  the  de- 

•  •  •    , 

(«)  7  Fek  jun.  1.  (6)  SJ/<r.435.  {c)AE^.91. 

fendant's 
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feiitlnftVorder  for  'oU  caricatured  aiUnded  totfao9e>of-aB  1496* 
immonl  teAdeDcy,  and,  ctHiseqnoiUy,  he  was  not  liable 
to  pay  for  any  of  tbat  dekcriptioD.*  It  is  imjjosMble  to 
say  thdt  Uw  plaiiitiff  OBDiiot'faave  proper^  id  this  work 
for  my  pnrpoflea.  latere  obd  be  no  doabt  that  stealiiuf 
it  wosdd  be  larceny.  ILittledaie  J,  -There  mi^t  be  aa 
acttwl  property  id  the  paper  upon  which  it  is 'printed,' 
but  the  'eopyright  is  an  ideal  property.]  In  HtMt'-vi 
I)die{a\  kkppeftnUj  have  been  the  c^iaion  of  Lord 
ESenionn^k  that  in  such  cases  an  action  is  -ntaintun- 
able,  aldioogh  the  plaintiff  may  be  entitled  to  nominal 
damages  only.  The  object  wiUi  which'  the  Courts  have 
been  ui^ned  to  refuse  their  ppotectioo  to  sifchworiu^ 
has  been  to  put 'them' down,  bnt  it  seelns  dear  that  the 
tale  imijt'be  uftreased  by- al)6wii^- the  pobliMu^  of 
pirated  edidonst '  And,  BCCordiag]y>'We-fiDd' odnflloliBg 
epinums  as  to  the  propriety' of  granting  iojoactioaB-tS' 
restrain-  |Siidcy.  The  Bi^gai^s  Opera-  ha*  -nenr  beto 
coocodered  a 'very  moral  production';  atiotber 'opHa; 
called  Polfy,  was  c6mposed  by  the  same' author, -bot-tbe 
perfi>rniance  of  it  was  prohibited ;  itniust,  ther^r^-ba 
preaomed'to  have  been  more  immoral' than  thefdmer; 
yet  Ccwd  Chancellor  Talbot  granted  an  JDJUnctiou  to 
restnin  die  sale  of  a  pirated  e^tion.  Upon  tl»e  wb(4i^ 
dierefere,  it  appears  that  there  ia  b(^  aoy  dedrion  ofa 
eotot^of  ]aw  agunst  the  present  action^  and. that  in 
eqaityldiere  are'ocmflictii^opinicms'Of  di&rent  (%an-^ 
cdlors  as  to  the  espediend^  of  grantiiig'injun(Aionaui 
sndi  caseb. 

h  AbbottCJ.    This  Was'ah  acd<Hi'br6^|lit-fer  tbe 

^K     purpose  of  recoreriog  a  compensbtiDa  in  dam^geAfir 


the 
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'l9Sfi»  tiktt  l<m  alleged  ta  bave  beeo  susttuMd  ky  ih^fUili^ 
•Clou  ^  ft  Qopy  of  n  book  vtuqh  bad  bew  first  piib* 
U^hod  by  the  pkiifttifi^.  At  the  trial  i^  w]a9  lA  pr^f  tbat 
^  work.profesfl!^  to  boi  a  bUt<Mry  of  ihe  apoiirs  of  a 
coarleaaiit  that  it  pontaioed  Ui  bopei^  pairte  matter  Mgbly 
iad«Qe9l^  and  ia  pthers  matter  of  a  sjaiideroiid  nature 
V|>m  pemOQB  named  in  th«i  work*  Tb^  qipesjdon  thm 
i%  wb^tfiar  the  first  publish^  qap  claim  a  eompei|S^t|Qii 
in  damages  for  a  loss  sustained  by  an  injory  done  to  tb^ 
sale  of  sncb  a  work*  In  order  to  establish  such  ii'dainif 
be.  musty  ip  tbe  first  places  sbe^  a  ri^t  to  sdl ;  for  if 
be  bas  not  that  r^ht»  be  cannot  sustain  any  loss  by  an 
fi^my  to  the  sale*  Now  I  am  certain  no  lawy^  can  sagr 
tfaftt  ike  sale  of  each  copy  of  thi$  work  is  not  ai^i  ofienoQ 
f^;aJilEi$t  the  biw.  How  then  qsn  we  hold  that  by  the 
&mi  publication  of  ^uch  a  work,  ^  right  of  action  can  be 
given  against  any  person  who  afterwards  publish^  it  ? 
It  is  eaid  that  there  is  no  decision  of  a  court,  of  law 
against  the  plaintiff's  claim.  But  upon  the  plained 
p<;iqciples  of  the  common  law,  fcMinded  as  it  is,  where 
tbef^e  are  n0  authorities,  upon  common  sense  and  JM#« 
tioe^  this  action  cannot  be  maintained.  It  would  be  a 
disgface  tp  the  common  law  could  a  doubt  be  entefw 
tms^  upon  the  sutyect;  but  I  think  that  no  doubt  qa^ 
b^.  entertain!^  and  I  wtat  no  authority  for  pronpisncing 
such  a  jddki4  opinion*  As  to  the  cases  in  equity,  it  i^ 
admitted  tbirt  tbey  are  no  authority  $>r  us.  One  person 
ef  gfent  authority  and  tlifents  may  think  the  publication 
of  such  a  work  will  be  most  effectually  resjtrained  by 
granting  an  injunction.  Another  of  equal  authority  and 
^qua|  taints  may  think  that  the  samfs  object  will  be  best 
ttlamed  by  lu^dJupg  that  there  can  be  no  property  in 
the  work ;  for  the  inducement  to  become  the  publisher 

-wiU 
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^riU  be  kn  if  odier  persons  may  topy  and  pMub  tbf  .ttSfL 
book,  |alD  being  die  object  of  the  pnbluber.  Which 
of  these  k  tbe  better  t^rnion  it  is  not  for  us  to  ny;  each 
letned  pelraDB  has  acted  upon  his  own  judgment,  each 
harli^  io  view  the  restraint  of  the  publication.  Eacli 
would  act  upon  the  rules  of  the  conmon  law.  but  wouU 
*ct  upoB  then  in  such  a  manner  as  in  his  judgment  was 
best  cakidaled  to  efl^  that  restcainL 

Batlet  J.  In  SaOAejf  r.  Sliemood,  the  Lord  Cham' 
odior  says,  thot  if  a  work  be  not  innocantt  in  suc^  a 
Knse  as  that  an  action  would  not  lie  in  case  of  its 
liaviDg  been  pablished  by  the  author  and  subsequently 
pirated,  the  courts  of  equity  will  not  grant  an  injunc- 
tion. It  wa^  therefore,  plainly  his  opinion,  that  Mien 
a  worit  were  innocent,  no  action  at  law  could  be  niaia- 
lained  against  a  person  pirating  it  "tliat  opiniotr  tp- 
pears  to  Die  periiM:tIy  correct;  I  therefore  agrfee  tbAt  the 
hoBsoh  in  thb  case  was  right 

'  HoLBOTD  J.  The  ground  of  actioh  upon  which  the 
pluntiff  proceeds,  b  aa  alleged  injury  to  his  supposed 
right  of  publication.  ~  But  I  am  at  a  lost  to  know  how 
any  soch  injury  can  be  sustained,  if  the  work  be  such 
^tat  be  has  no  riglit  to  publish  it  In  my  ju(%m«it  It 
would  be  pr^KMterons  fer  a  court  of  law  to  say  tliat  a 
i^lit  of  action  is  acquired  by  being  the  first  publisher 
of  a  book,  when  that  pabiication  is  liable  to  be  punished 
as  a  grievous  ofl^tice ;  and  no  one  can  doubt  that  the 
pubUcBtion  of  thb  work  in  question  was  sudi  an  t^nc*i 

LiiTLEDALE  J.    It  hosbcen  dotobted  «4iedier  "the 

frivilc^  of  copj^rigfat  are  guren  by  ^  ODOiDibii  &«« 

Voi-V,  Jtf.        "       .      ,     .  «.. 
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Inp-bythe.  statute  S^Ann.  tk  19.-  But  however  that'  majr 
be,  the  foundationof  the  right  is  shewn  by  the  recital 
in  that  statute ;  "  Whereas,  printers,  booksellers,  &c. 
have. of  late  frequently  taken  the  liberty  of  printing, 
t^rinting,  and  publishing  books,  and  other  ivriting^ 
urithout  the  consent  of  the  author  or  proprietors  of  such 
i3|poks:and  wiitings,  to  their  very  great  detriment,  and 
too  often  to  the  ruin  of  them  and  their  families: 'be  it 
enacted,  &c."  Now  it  is  plain  that  no  such  foundation 
for  :the  right  exists  when,  the  very  publication  of  the 
bp61cisano£fence  against  the  Jaw.  • 

<..\     >   -  .      .    Rule  refused. 


January  SStlk 

After  judgment 
by  default 
agafnst  one  of 
two  defendants^ 
the  plaintiff 
may,  upon  the 
trial  of  an  issue 
joined  by  the 
other  defend- 
ant, elect  to  be 
nonsuited. 


Murphy  fl^am/DoNL AN  and  Marshall. 


.^SS.UM^SIT  upon  a  bill  of  exchange.  The  de^ 
J  :  fendapt,  JfarM^//,  suffered  judgment  .by  default. 
The  defendant,  Donlan^  pleaded  the  general  issue.  A\ 
the  trial  before  Abbott  C.  J.,  at  the  London  sittings  after 
lasj;  Michaelmas  term,  the  plaintiff  ejected,  to  be  non- 
suited. .  It  was  objected,  however,  by  the  defendant's 
counsel,  that,  as  this  was  a  joint  action  against  several 
defendants,. ai^d  one  had  suffered  judgment  by  defaultj^ 
the  plaintiff  could  not  be  nonsuited  as  to  one  of  them 
only;  but  such  defendant  must  have  a  verdict;  Tidd's 
Pradtice^  6th  editiojnf  p.  908.,  Hannayv.  Smith  (a),  Weller 
y^^JSoyton  at^d  Walker  {b\  and  Harris  y.  Buitcrley  {c)y 
>vere  cited  as  authorities  in  support  of  that  position. 
The  Lord  Chief  Justice  directed  a  nopsuit,  but  gave 
the  defendant  leave  to  move  to  enter  a  verdict  for  him, 
if  the  Court  should  be  of  opinion  that  the  plaintiff  could 
not  be  nonsuited. 

"  >    (a)  5  r.  R.  6C2.  (6)  1  %urr.  358.  (c)  Cmpp.A^.  • 

Guwey 
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'Oumtynaw  moved  accordingly,  and  relied 'upon  Uw       .J8S6. 
Mithorbies  dted  at  tbe  trial. 


. '  Abbott  C.  J.  Wbeii  ^e  consider  the-  groond  and 
ftuDdaUonof  the  judgment  of  nonsuit,  and  the  situation 
Df.  a' plaintiff,,  where  one  of  several  defendants  suftn 
iadgateat  bf  dt£an\tt  it  will  appear  that  there  is  nolo^ 
consistency  in  allowing  a  plaintiff  to  be  nonsuited,  as-'  to 
the  defendant  who  has  pleaded,  although  the  other  de- 
fendant may  have  suffered  judgment  by  default.  The 
(ntiyontheipostea  in  the  case  of  anonsuit  is  as  ft^ows: 
**TheJHrors  having  withdrawn  from  tbe  .bar  to  consider 
»f  their  verdict,-  after  they  bad  considered  and  agreed 
^ong'^einselves,  they  returned  to  the'bar  to  give 
their  verdict,  upon  which  the  pUntifl^  being ;  solenmly 
called,  nnnee  not,  nor  doth  he  prosecute  his  bill  or  writ 
against  the  defendant."  This  is  the  formal  entry  of  a 
nonsuit  cm  the  postea.  The  ancient  practice(a)  (which  I 
remember  to  have  prevailed  in  some  places)  was  for  the 
officer  of  the  court  to  ask  the  jury,  after  they  had  con- 
sidered of  their  verdict,' if  th^  were  agreed  in  their 
Verdict.  If  they  answered  in  the  nffirmative,  tlie.  officer 
ihoicalletl  the  plaintiff  by  name  to  hear  the  verdict; 
add  if  he  appeared  the  verdict '  was  proiioi^nced.  If 
lie''did  not. appear  to  prosfecute  his  suit  he"  was'non- 
■suited.  Judgment  by  default  is  either"  by  noh  sum  , 
inlbrinatus,  or  nil  dicit.  -  In  the  former  tase,  ttlre 
defendant'^  iittomey  having  appeared,  says  that  he 
is  not  informed  of  any  answer  to  be  given  to  th6 
action.  In  the  latter  the  defendant  himself  appears*  but 
says  nothing  in  bar'or'preclusion 'thereof,  and  the 
judgment  proceeds:   "  Whereby' tbe  said  A. B^remaim 

preroiled  at  Sriital  wilhin  theu  lut  twenty  je»ra..  ^ 
N  2  unde- 


agnuM 
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18t6.  undefended,  wherefore  the  plaintiff  ought  to  reoovdr  his 
^  ..  damages."  Now  that  being  the  nature  of  the  judgment 
J0^  by  default,  I  cannot  see  that  it  is  inconsistent  for  a 
plain ttii^  who  has  obtained  such  a  judgiAeikt  against  one 
of  several  defendants,  to  say  that  his  will  not  further 
protocute  his  suit  against  another  defendant*  That 
bring  so,  I  think  the  plaintiff  was  prqierly  nbnsuited  iii 
this 


HoLROYD  J.  I  am  of  the  same  opinion.  A  verdict 
against  a  plaintiff  cannot  be  taken  but  in  his  presence^ 
but  a  verdict  against  a  defendant  may  be  taken  in  hb 
absence,  llie  role  has  certainly  been  understood  to  be 
as  it  is  laid  down  in  Tidits  Practice ;  but  it  is  a  rule  loot 
founded  iqxHi  any  principle. 

Rule  refos^ 


^aa^'t^  Whittington  against  Gladwin. 


i^!!^ta.    J)ECLAHATION  stated,  that  the  plaintiff  was  an 
pmiiig  intolT.  inn  and  tavern-keeper,  and  carried  on  that  trade 

tiooabfo,  aU       and  business  with  integrity,  &c.  always  punctually  pay- 

tlMitgli  at  the 

time  when  thcjr  ing  and  discbpi||;ii|g  his  just  debts:  by  means  whereof 
ui  innkeeper      plaintiff  had  acquired  and  was  honestly  acquiring  great 
to  the  bukni]^  g^^^  <^d  profits  in  his  snid  trade  and  business ;  }*et  de- 
^^  fendant,  well  knowings  &c.,  spoke  of  and  concerning 

the  plaintiff  in  the  w^y  of  his  said  trade  and  business, 
the  following  words :  ^^  You  have  been  a  pauper  ever 
since  you  have  lived  in  the  parish;  you  are  now  a 
pauper.  I  have  paid  20^  a  year  towards  your  mainte* 
nance ;  you  will  be  in  the  bankrupt  list  in  less  than 
twelve  months."  The  plaintiff  having  obtained  a  ver- 
dict^ 

Manjfoi 
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Afoh^Ntf  now  mowd  id  arrest  of  jadgment,  ok  At  .?88C 
^naad  that  tbs  wordB^  at  the  time  when  thqr  were 
ipoken,  wCTe  not  actionable,  ioMtnuch  as  an  inn*keepcr 
was  not  then  liible  to  the  bankrupt  laws.  He  cited  Oiliu 
T.  Miam{a)t  Smedlty  v.  Heath  {b)y  and  Vifur^M  Mr. 
Ut.  Jetitm  fir  IVordt,  U*a.  pi.  16.  in  margin,  iriwre  it 
ia  sud  hy  Wray  C.  J.,  that  to  call  a  man  a  bankrupt 
geoeraJl;  is  not  actionable,  but  to  call  a  merchant  so  is 


Abbott  C.  J.  The  plaintiff's  right  of  actioa  in  this 
'«He  is  founded  on  the  priocipla,  that  die  words  alleged 
in  the  dedaration  are  injurioiu  to  him  in  his  qieeial 
■dtataCter  of  an  ian^keeper.  The  single  queatico,  tbsrw- 
fore^  is,  irfietJier  words  imputing  an  inability  to  pay  debts 
'be  ii^nrioiis  to  a  person  who  seeks  bis  living  bj  buying 
•primsicMis  upon  credit  and  selling  them  again  to  his 
gueau  at  •  profit,  be  not  being  liable  to  the  bankmpt 
laws.  Now  such  an  imputation  is  calcolated  to  prevent 
him  Scan  having  that  credit  which  is  at  least  useful,  if 
noC  accessary,  in  hu  bnmwss ;  the  words,  therefore,  ave 
^(dy  to  be  iajuriouB  to  him.  In  Soatkam  v.  JUen  {c)  the 
following  words  spoken  of  an  inn-keeper  were  held,  after 
verfiet  and  mudi  debate,  to  be  actitmable :  "  Deal  oat 
with  the  pldntil^  for  be  is  broke ;  and  there  is  neither 
eateftainment  for  man  or  liwse."  According  to  all  the 
prin^ileB  apon  which  soch  *n  actioa  for  dander  is 
muouinable,  and  upon  that  antbority,  I  am  of  c^inioa 
that  this  action  is  well  brou^b 

BtTi,i:T  J.  Btad  v,  fbidum  (d)  is  aq  aafhoritj  to 
shew  that  words  imtmting  to  a  tradesman  insoltency  and 

fa)  Cn.  Car.  888.  (6)  I  tm>  SSCk 
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S  826.      ^Bbt  htLuUrttptcf,  are  actionable.  *  There,  the  words  iwere 
.^.  r    'spoken  of  a  laoeman,  but  it  Hea^  not •nverred  thiat  he  was 

Whiimnotok 

..agointt^      'subject  to  tile  bankrupt  laws. 

Rule  refused.<») 

(fl)  ^  BeUr.  LoU,  Vm.  Abr,  Action  for  Words,  (Ua.)  pi.  6. 


Jiinttar^28th.  The  KlNG  agatTlSt  DOWNES. 

tTrirc^rVtYJd  QUO  warranta  informatibii^  for  usurping  the  cyffice 
••the ^^'^•J^^l  of  a  free  burgesa  'of  iihe  iiorpttgh  of  Colchester. 
borough  of       iPlea, .  that  his  late  iUiajesty^  by  a  cl^arter,  in  .th^  :58eth 

C,    and  dc-  ^  ^      y        ¥        ^ 

clared  that  for  .^year  of  his  reign,  at  the  humble  petition  of  the  burgessjes 

crer  thereafVer 

there  should  be  of  CoUhesteTy  did  .wiU,  grant,  prdain^  Constitute  and  .  d6- 
boroughtobe  clate^  that;  the  said,  borough,  of  Co/c^fs^^uiight  and 
the  free^ur-  'sfcouldbe  and  remain  foF  ever  thereafter  a  free  boroiigh 
S^«n*!l^"  of  itselfj  terminated  by  all  its  ancient  metes  and  bounds, 

common  coun*     -  '  j  .  .  ' 

sir*"'  **iiated  ^^^  ^^^  ^^®  taen^  free-  burgesses  of  the  same  borougli, 
eighteen  per-    ,  by  whatsoever,  name  or  names  of  incorporajtionj  they 

aonstobethe         ''  . 

first  common     had  theretofore  been  incorporated  and  ct^ledf  should 

councilmen: 

Held,  that  this  .and  might  be.  for  ever :  thereafter  one  body. politic  and 

chartev  virtu-  .       i      i  i    .  t        i_  c  rr^i 

ally  made  them  corpprate  jn  deea  and  m  mtme,  by  the  name  oi  Ine 
^^  urgesies    m^y^j^  ^^j  commonalty  of  the; -borougb  of  Colchester^  in 

the  county  of ^ffl«p.    ,  And  his  said  majesty,  by  the.$aid 

Mdiflorter,  declared,  that  for  ever,  thereaitet  there  should 

iand-might  be,  within  the  said  borough,  to  he  nominated 

;and  chosen  out  of  the  free  burgesses  of  ;th^t  borough,  in 

manner  after  mentioned,  one  who  should  be  called  the 

mayor,  eleven   others  who  should  be  called  aldermen, 

u^igliteei^  others  who  should  be  called   assistant^ '  and 

^ghteen  others  who  should  be  called  the  common  couq?- 

cilmen  of  the  borough,  and  which   said  mayor  should 

likewise  be  an  alderman  of  the  borQU£:h./  Thai  every 

.  <■.  .    .«  common 
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common  cbuncilmiui  to  be'  choseti  in  m&nner  tliA'eiii^ 
after  expressed,  should  take  his  corporal  oath,  before 
the  mayor  aod  two  aldermen,  faithfully  to  execute  tlie 
offic&  The  plea  then  set  out  part  of  the  charter,  no- 
minating the  first  mayor,  eleven  aldermen,  eighteen, 
assistants,  and  eighteen  common  couacilmen,  of  whom 
defendant  was  one,  and  averred  that  the  charter  ^was 
accepted*  and  that  afterwards,  and  before  the  defendant 
took  upon  himself  the  office  of  common  councilmmir.hQ 
took  the  oath  prescribed  by  tl^e  charter,  and  then.took. 
upon  hintself  the  said  office,  by  rtoson  of  which  said, 
several  prenjises  the.  said,  defendant  then  and  ,there  he* 
came  and  was,  and  from  thence  hidiertohat^h  been, and 
still  i^  a  fiee  bnrgess  of  the  said  borough,  &c.  De^ 
murrer  and  joinder. 

.  Jeaopp  for  the  crowni  There  is  nothing  upon  tho 
bee  of  this  record  to  shew  that  the  defendant  is  s  fre^ 
btr^ess  of  Colchester.  The  being  nominated  to  the 
office  of  common  councilman  cannot  make  him  also. a 
free  bni^ess,  unless  the  charter  contains  some  stipu^ 
Istion  to  that  effect  But  nothing  of  the  kind  is  stated 
in  the  plea.  [.Bm^  J.  Out  of  whom  are  the  conimon 
conndltnen  to  be  elected  ?]  Thereafter  out  of  the  free 
burgesses,  and  although  person^  thereafter  elated  copi- 
mon  cooncilmen  may  not  cease  to  bq  free  burgessesj 
y«t  it  by  no  means  follows  that  the  persona  ori^nalljt 
Dominated  to  the  former  oflicei  ore  to  fenjoy  blso  the 
fcivileges  of  the  latter.  '         '» 

ChitUi,  contri,  wai  atopped  by  the  Court 

Abbott  C.  J.     I  am  of  opinion,  that  the  defendant 

has  by  his  plea  shewn  a  good  title  to  the  franchise  of  a 

N  4  free 
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I89&  free  batgess  of  this  borough.  It  appears  that  liis  late 
J^^  majesty,  at  the  petition  of  the  burgesses  of  Colchester^ 
ordained  that  it  should  thereafter  be  a  free  borough, 
and  that  the  metk^Jree  burgesses  of  (he  borough^  should  be 
for  ever  thereafter  a  body  corporajte,  by  the  name  of  the 
mayor  and  commonalty  of  the  borough  of  Colchester. 
The  corporation  was,  therefore,  to  consist  of  the  men, 
^ree  burgesses  of  the  borough.  By  the  same  charter  his 
late  majesty  declared,  that  for  ever  thereafter  there 
should  be  within  the  borough,  to  be  nominated  and 
ehosen  out  of  the  fiiee  burgesses,  one  mayor,  eleven 
aldermen,  eighteen  assistants,  and  eighteen  common 
Councilnien.  Nothing  can  more  clearly  indicate  an  in- 
tention that  at  least  every  future  common  councilman 
should  be  a  free  burgess.  The  plea  then  shews  that  the 
defendant  was  nominated  one  of  the  first  eighteen  com- 
mon councilman,  and  tliat  he  took  the  oath  prescribed 
by  th^  charter.  I  think  we  are  bound  to  suppose  that 
bis  late  majesty,  by  appointing  the  defendant  to  an  office 
which  it  was  his  declared  intention  that  no  one  but  a 
free  burgess  should  fill,  at  the  same  time  virttially  made 
him  a  free  burgess.  Were  a  different  construction  put 
upon  the  charter,  it  would  follow,  that,  in  a  corporation 
consisting  of  free  burgesses,  not  one  oflSoer  of  the  bo- 
rough could  be  entitled  to  exerdse  the  franchise  of  a 
firee  burgess.  This  would  be  such  an  extraordinary 
Statte  of  things  that  we  cannot  imagine  it  was  intended  to 
esdst  I  therefore  think  we  are  bound  to  hold,  that  the 
defendant  is  entitled  to  the  privilq^es  of  a  free  burgess, 
and  our  judgment  must  be  in  his  favor. 

Judgment  for  defendant. 


Km* 
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The  Governor  and  Company  of  the  Bank  of     nm^vi 

EkoI'And  against  Davis,  (o)  *~«»t    * 

(In  Erron) 

T^HIS  w«  «  writ  of  error  upon  a  judgment  of  the-  in  **>  •abn 
Court  of  Common  Pleas  in  a  special  action  oa  tb«'  Bmk  at  e»- 
ase,  for  breach  of  duty  in  permiuiog  a  transfer  of  ttodt'^l^  „^rf 
without  the  authority  of  the  plaintiff  below,  Dmis,  and  S^i'l^Suj 
forrefuung  to  pay  him' the  dividendB  thereon.     The'^JJ^Tiw 
second  count  of  the  declaration  stated,  that  before  the  JTIL""""^ 
tune  of  the  committing  of  the  grievances  themnaftef  ^MMMbb- 
next  mentioned*  the  plaintiff  was  lawAiIly  poneaaed  of  tiMir  brntbti 
a  cettain  other  Urge  sum,  to  wit,  lOfOOO/.  3  per  cent.-  pUmtf,  far 
consolidated  annuities,  which  said  Ust  meotioned  stock,'  anJ^toAw 
before  the  time  bf  the  committing  of  the  said  last  men-'  tacCfaotllte 
li<Nied  grierance^  «w  in  the  care  of  the  defendants,  SST^JSi* 
and  standing  in  the  pablic  books  of  the  ddendants  in  f?^^!7"  ~ 
fbe  name  of  the  ptaintt^  for  the  purpose,  amongBt  ^^'^  ^** 
Ollwr  things,  of  paying  to  the  phuntig  or  to  aneh  powot^  wwfarwd  hi 
or  penoos  as  he  should  legally  appmnt  for  that  purpose  whfa  Om  uab*. 
all  the  dividends,  interest,  and  produce  whtdi  mt^t  pUatil,Md 
aod  ihonld  accrue  due  for  and  in  respect  of  the  said  last  tiffirwwlrhW 
mentJoaett  scock,  whilst  the  same  should  not  be  trBn»'  ^j^j'||ijyt|. 
ferred  to  abj  person  or  persons  in  the  said  books  with  y^^?!*  ^^ 
the  order  and  authority  of  the  (daintiff ;  and  diat  before  '■|*'*P'"y 

■  <ad* 

ri>J>  lad  tbmupon  it  hecmi  A*  ihi^  of  tb*  dal 
'-*-='"k*Hme  vuDo*  tn<abmd,>MltMdcle 
tI<M.u| 


ttut  ilic  di< 


'iZE' 
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ISSOL       and  at  the  time  of  the  committing  of  the  grievances 
,^  ^    .'   .   thereinafter  mentioned,  the  plaintiff  was  entitled  to  the 

The  Bank  of  '     .      r 

England      said  last  mentioned  stock,  and  the  same  had  not  been 

figainst 

DaVisi^"  nor  ^iis  taransferred  in  the  :said  books  to  any  person^or 
persons,  with,  the.order  or.  authority  of  tbe. plaintiff;  and 
thereupon,  by  reason  of  the  premises  in  that  count  men- 
tioned, the  defendants  became  and  were  liable,  apd  it 
became  and  was  their  duty  .to  pay  to  the  plaintiff,^or  to». 
such  person  or  persons  as  he  should  legally  appoint  fo^ 
t}iat  purpose,  alL  the  dividends^  interest,  and  produce^ 
which  might  and  would  accrue  due^  for  and  ii^  resp^t  of, 
the  jsaid  last-mentioned  stocky  whilst  the  ^  same  was^qot 
'  transferred  in  the  said  books  to  any.  person  or  persons. 

.  with  the^  order  or  authority  of  the  plaintiff/'  ,.  A  request 
to  pay  the  dividends  on  the  30th  o£Sepiembei^  1820,  and 
a  refusal  by  the  bank,  wa&  then  i^verred-  The- fourth 
count  was  the  same  as  the  second,  epccept  that  it  applied 
to  dividends  due  in  respect  of  178/.  185.  long  annuities^ 

»  Th^  Court  of  Common  Pleas  havipg  given  judgment, 

for  the  defendant  in  error  on  the  second  and  fourth 

I  counts  of  the  declaration,  after  argument  upon  a  special 

'•^ase,  the  facts  stated  in  that  case  were  afterwards  stated 
in  a  special  verdict,  and  the  record  being  removed. by 
writ  of  ^ror  into  this  courts  it  was  now  objected  by  J3o- 
sanquet  Seijt.  for  the  plaintiff  in  error,  that  it  was  not 
alleged  in  the  declaration,  nor  found  as  a  fact  in  the 
special  verdict,  that  any  money  had  ever  been  issued  by 
.,  *  govemq[)ent  to  the  bank. for  the  purpose  of  paying  the 
dividends. 

;  .  ,  On  the,  other  hand  it  ivas  urged  by  Tindal,  who  ob-^ 

ierved,  that  this  point  had  not  been  made  in  the  court 
below ;  that  it  must  be  presumed  that  the  government 

had 
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luul  i&sned  money  to  the  bank  for  the  purpose  of  paying 
the  dividends. 


Per  Cm-iam.  We  can'  only  decide  upon  the  facts 
stated  upon  the  record.  The  second  and  iourth  counts 
of  the  declaratiou  upon  which  the  Court  of  Common 
Pleas  have  given  judgment  In  favor  of  the  defendant  ia 
error,  r^resent  the  duty  of  the  bank  to  be  to  pay  the  • 
dividends.  Xow  it  could  not  he  the  duty  of  the  bank 
to  pay  the  dividends  until  they  had  received  them  frnni 
government.  There  is  no  allegation  in  the  declaration 
that  the  bank  ever  had  received  the  dividends  from  go-  ; 
vemment,.  nor  is  there  any  fact  found  by  the  jury  to  ' 
cure  the  want  of  that  ailegation.  "Without  saying  what 
would  bave  been  our  decision  if  that  fact  had  been 
alleged  or  found  by  the  jurj',  we  are  of  opinion,  that  the 
second  and  fourth  counts  of  the  declaration  are  not  su^ 
ficient,  and  that  the  judgment  must  on  that  ground  be 
reversed. 

Judjment  reversed. 


Itt  '    :  CASES  iH  tllLART  TGRH 

ism: 


.  Bell  against  Smith  and  Others. 
(In  Errors) 

ooon*'  ASSUMPSIT  on  a  ptdicy  oi  ionirance  on  goods  by 

'^maa^  the  ship  FriatdsMp.     Total  low  by  perils  of  the 

*i*2 '*  ses.    The  declaration  avierred  that  Armel,  Gibby  Schert- 
n,  and  IVimble  were,  at  the  time  oT  nuking  the  policy^ 

■.ud  and  thence  until  and  at  the  time  of  the  loss,  interested 

c,  tuio.',  M>  ^*  ^^  goods  to  the  whole  amount  insured,  and  that 

lotba naik to  ^^  polity  was  made  on  the  goodsf  to  and  for  the  use 

^^■noudt  „^  \iiea^x  and  on  (he  account  oi  Armet,  Gibby  Bobert- 

"^Iftmd^  JOff,  and  WaMe.     Plea,  non-assumpsit.     At  the   trial 

^  ■fcwDt  before  Bwra^h  J.,  at  the  London  sittings  after  Trinity 

hIi  hm  Mid  term  18S4,  the  [dabtifb  (below)  proved,  amongst  other 

bdDg  alkd  M  thit^  the  allegatlcKis  above  set  forth,  and  then  teit- 

iba  pUatin,  dered  Armet  as  a  witness.     He  was  objected  to  as  in- 

'  competent,  on  the  ground  of  interest,  and  thereupon 
I  ^e  platntiffii  gave  in  evidence  a  deed^mll  (executed  b^ 

b*'!/' Mbra  **"*  ^^  commenceraeut  of  the  action)  whereby  be  re- 

""  "jy^J™*"  leased  to  the  pUintiffi    "  all  actions,  claims,  &c.  whidi 

■dion,  vhtraby  he  had  OF  might  have  against  them  by  reason  of  the 

tb*  pUinua  said  policy  of  insurance,  or  for  or  on  account  of  any 
wUdi  be  migbt  monies  to  be  recovered  by  them  from  the  underwriters." 

of  ihepd^^  They  also  gave  m  evidence  an  indenture  of  the  lltb  of 


le  recorercd  b;  them  ttoia  tha  upd*]  ■liwi*.     Tbn  abo  go*  in  nidmea  • 
~  Ihe  action,  wbcrebr  {ittm  rtcitia 


or  fbr  any 

nionia  to  bt  .  ^  - 

indcniur*,  eiecuiid  by  A.  afler  ihe  cwninenGcmeiit  of  Ihe  action,  wbcrebr  (■Act  reciting 
tbaE  plaintiffs  had  effected  llic  pulify;  that  j<.,  fi.,  C.,V)AD.  mniha  pcnoo*  intnvued  ; 
that  ictioni  had  been  o  mmtncvd  in  Urn  nanie*  of  the  ^aintifi;  and  that  thej  bdnc 
dniraus  of  an  indnnnily  igiinst  tbc  coati,  tbe  Court  of  C.  P.  had  ordered  A.,  B.,C.,  and 
J),  to  indemnify,  and  that  L.  tod  R.  Iiad  ^rted  l»  do  it),  A^  B.,  C.,Biid  D.,  in  conaider- 
ation  thereof  and  of  lOi.,  ouigiied  lo  I~  aod  S.  all  ibrir  imercat  in  the  poiicir,  attd  all 
benetl  to  be  dented  therefmn.  and  all  mooiea  to  be  icuitued  id  tbe  aid  action*,  to  and 
for  Ibeir  own  exduiive  use  and  benefit :"  Held,  that  A.  waa,  at  all  ercirta,  «till  liable  to 
the  auornry  empkiyed  to  bring  ibe  hcIImi.  and  tberrftare  incc 
fiemtik.  That  the  astignment  lo  L.  and  A.  waa  Dltfal,  at 

J^ 
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Jme  18M  (after  the  oommenceinent  of  the  t^oh)  niadd  I8f6. 
between  Jnaei^  Gibb^  Robertson^  and  tVimUe  of  the  first 
part,  the  plauitifis  of  the  second  part,  and  LacUan  and 
Rob&imn  of  the  third  part;  whereby  (after  reciting  thit 
the  plaindffi  had  eflfected  the  policy  in  ijuestion,  and 
that  Armet^  QM^  Robertsouy  and  WivMe  were  the  peiw 
aond  tnlerested  in  it,  that  actions  hid  been  comiiaencisd 
against  the  anderwriters  in  the  nam^k  of  the  platntiffi^ 
tfie  deed-poll  before  set  out,  executed  by  ArmM  /  thit 
piaihtifi  being  desirous  of  an  indentflity  against  the 
costs  of  the  actions,  the  Court  of  Comikon  Pleas  had 
ordered  Amei  and  the  other  parties  of  thd  first  part  to 
indieBSiiiiy  the*  plaintiffs  they  gitiAg  up  aU  cbihn  Upon 
the  asMied  for  such  costs,  and  that  Lachlan  and  Uoberh 
asu  had  agreed  to  enter  into  the  covenants  thoreiilafiar 
eoBlauied,  fmd  the  plaintiffs  had  agreed  to  accept  svch 
kideniiiity,  and  release  the  assured  firom  all  daim  on  ao^ 
coont  of  such  costs)  it  was  witnessed,  that,  in  consideiv 
ation'of  the  assignment  thereinafter  nwde  by  the  assured^ 
and  ef  lOs.  paid  by  the  plaintiffi,  they,  Lachlan  and 
BoberimHj  covenanted  to  indemnify  the  plaintifis  against 
aU  costs  of  the  said  actions;  and  iurther,  that  in  con^ 
sideration  of  10s.  paid  by  the  assured  to  the  plaintiffi^ 
tbqr  rdeased  the  assured  from  all  claims  on  account  of 
such  eosts.  And  the  assured,  in  consideration  of  lOai, 
did  assign  to  LacUan  and  BaberUon  all  their  right,  title, 
and  interest  o^  in,  to,  or  under  the  said  policy  of  assm^ 
luice^  and  alt  benefit  to  be  derived  therefrom,  for  their 
own  proper  use  and  benefit,  and  that  all  monies  to  b|s 
reeovecfd  in  the  said  actions  should  be  recdved  for  and . 
on  mocomtt  of  lAtchlan  and  Boberiions  and  for  their  ow|i 
cxclttsifeiise  and  benefit"  Amui  vnm  then>cnMiminad 
on  the  voir  dire,  and  statMl,  that  at  the  tiiooe  of  the 
wyim^emthe  dediwation  mentionei),  lie  was  ihlerested 

•^  ..  "  I*  ■ 


I 

iii  the  iship  and  goods ;  that  the  accounts  of  the!.cidbicei& 
had  not  been  settled  butwe^e  still  open';  buttfiat  be^did 
hot  kno>rof  any  debt  oatstanding  from  the  coniceraf 
lhat',the  plaintiff}  were  agepts  for  the  witness  aiid  the 
btber  |Mirt '  qmntrs  ia  effecting  the  >  policy^  and  that  it 
Mras;  effected  on  their  account*  The  learned  Judge  over-) 
Koled  the  objection  to  thewitness>  and  he  .was  thereupom 
eiuunined  for  the  plainti&^and  they  obtained,  airerdictt 
A  bill  of  exceptions^  was  tendered  ^and  >  sealed  by.  thes 
learnied  Judge^  and  the  record  having  been  removed  infeof 
this  court  by  writ  of  error,  the  case  was  now  argued  by^> 
•.    "  .  .  .       .    .  •         .  ) 

'^Campbell  for  the  plaintiff  in  error^  Armet  was  im-^ 
properly  admitted  as  a  witness  in  the  court  below#  '  Htf 
Was  incompetent' on  three  grounds;  first,  he  was  subnr 
stantially'a  party ^ on  the  record;  secondly^  he  bad ;a 
direct'interast-in  the  event  of  the  suit;  arid,  thirdly,  the 
verdict,  if  found  for  the  plaintiffs,  might  be  given  in 
(Evidence  for  him;  or  if  for  the  defendant,  against  him 
in*  another  action.  *  First,  Armet  was  substantially  a  party 
on  the  record..  The  policy  was  effected  by  brokers,,  as 
agents  for  Armet  and  his  co-assured,  by  their  order,)and 
at  their  expence.  The  brokers  had  no  interest  in  the 
'.contract,  and  if  the* action  had  been  in  the  names  of  the 
.assured^  the  brokers  might  have  been  called  as  .witnesses 
,for:t}i6m*  Now  wherever  it  clearly  appears  that  an 
•action  is  brought  in  the  name  of  one  person  for  the 
i>enefit  of  another,:  and  that  the  latter  is  the  contracting 
'parQr,  he  must  be  treated  as  the  real  plaintiff,  Bell  v. 
[Ansley{d)^  Smith,  v.  ljy<m{b).  So  also  the  lessor  of  the 
(plaintiff  an  ejectment  has  been  treated  as  the  real  plains 
Jtifi^  and  on  that  ground  he  cannot  be 'compelled  to  jgive 

.^  (a)  XSEtut,  UW  J  4bl3X;amp.A6S.  . 
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>videncec  for  the  defendant;:  nor  conhe  berjiinnittied  ta 
^re endence for  the  pl!unti^.Feim'v.Oranger(a),  '  S6~ 
cDndly*  jSmethad  a'directriiitet^Gt  In  die  ereot  -of.  the 
«Dit;'fbrif  by  means. ofa  verdict.obtaiiie<l  by.therplfun- 
tiK  Uie>c6-flssnred'were  put  infunds,  th^y.woidd  tipplj. 
tiwm'in  discbarge  uf  the  dehts  of  the.'ConGern,'  to  whidi> 
j^me^vonld  otherwise  have  to  contribute.^  TheusigB^ 
iOeotio LdcUan- and Sadertsott  will' be  relied ^pon  oitut 
vtswer  lo  this;  but.  that  was  raade- during:  tfae-action-, 
and  can  have -no  operation' at  law;  andr  altboi^;hr  the 
HS^ninait  is  general  ^pbD  the  &ce  of  it,  yet  in  equity 
lAtddan  and  Mobefison  would  be  acceuntable  as  trusted 
for  the  surplus  reived  by  than,  after  indemniFrii^ 
tbemselns..  They  were  not  pucebasers- of  the-p<^yi 
uui.tfae'fecitalsan  the  deed'shew  the.real'circDinMiitice» 
attending  the  assignment.  :AgMB,  Mmtet  ytaaiatemMi. 
HLithfeierent  of  the  suit,  inasmuch  aabewwliaUeffoK 
tlie' costeto  the  attocney  employed  to,  voDnnenceitbo 
aC^nn.  -.The -recitals  in  the  indenture  shew-that :it  Ka» 
realty  brot^t  by  the  assured.  Thirdly,  the  verdict  and 
judgment  in  this^actioo  might  have  been  evldeivce  .fonitit 
tffi9Mt.Jrmel  in  another.  .  If  Lachlan  mdltoboitaii 
hitd  le-asHgned  the  policy,'.and  ./lnli«f.had;sued-for.'lu« 
own  benefit,  ;a  veidict.and  judgment-  for; the  defen^ut 
in  ihia;case  might  have  been-  given-,  in  evidence;  ^BJiUfc 
bim;'rftnd.in  like  manner  it  mighty  if  in  lavOur  t^.plaiiFr 
ti0fl^  -,ha?e:  be6n  pleaded  by- Jimet^  to  any  a«don  t^  ths  - 
tudeenitersfiir  breach. of  ^any  ,waminQ';  in  tbe^poliby.  <, 

Ante.  coDtrd.  i  None  ,-(^,  -the  obj^aions'  lAade  (p 
Armets  com  peteacy,  aw:  «uBt«iOable.  i  '..He  :if -;nob  -|o-vb»  ■ 


considered 
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IM0L  comidered  «s  a  {mHjt  Id'  tte  faooidi  The  actifii  of 
ejectment  it  Terjr  diflfiMPenty  it  it  the  ereature  of  tbe 
Cbun»  ehogether  ibfuided  oa  a  ^etion  fur  the  futtber^ 
enceof  jtistk^;  widtbere  the  ktiKir  of  the  pbuntiff  is 
rtghdy  treated  as.  the  real  pbkitiff.  In  this  case  the 
namei  <  df  the  persons  for  whom  the  policy  was  effected 
were  inserted,  in  order  to  shew  Aat  it  was  wet «  wager 
fioKcy.  Where  goods  haire  been  insured  and  soU 
together  Widi  the  policy,  in  declaring  apod  the  policy 
the  names  of  the  persons  who  ordered  it  are  nevertheless 
inserted;  that  circumstance^  therefore,  does  not  pnnre 
that  ihey  are  parties  to  the  record.  Besides^  there  is  no 
technical  rule  rendering  parties  to  the  reeord  incom- 
petent as  witnesses,  unless  thqr  are  eaqimined  in  support 
of  their  own  *  interest^  Nmrden  ▼.  Williamson  (a).  Now 
}Afimi  had  no  interest  at  die  time  when  he  was  ex^ 
ftmined.  By^exeeuting  die  deed  poll  he  had  retetised 
all  daim  on  the  plaint^  for  the  fruits  of  the  acdon, 
etid  therefore  he  cannot  be  bene6ted  either  at  law  or  in 
equity.  It  is  said  that  if  the  co-assured  recover  their 
shales  ilrm^  will  have  the  benefit  of  that  iti  account; 
but  his  examination  on  the  voir  dire  shews  diet  there 
were  no  out-standing  debts.  The  deed  poll  seeme 
luther  to  make  \tArmefs  interest  that  the  defendant 
should'  succeed ;  for  if  the  plaintiffs  obtain  a  verdict 
Laehlan  and  BcbMton  being  entitled  to  receive  all  the 
benefit  of  die  policy,  Armei  would  be  liable  to  make 
good  to  diem  the  share  which  he  has  released  to  the 
plaintifis.  At  all  events,  it  is  by  no  means  clear  that 
}Arm0i  has  any  interest,  and  therefore  whatever  observ- 
ation^  may  be  made  as  to  his  credit,  he  cannot  be  deemed 
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iiKoiapeieiit.    Tbiu  at  tq  hh  aBppo*ed  liability  to  l}ie 

pklDtifi?  RUorqej^  nothiug  of  that  kind  ww  ttuiJa  btut. 

iiy  the  exmiosttoD  .«p  tbc  vmr  dire;  n6r.  is  tbera  any       ^^ 

tbJI^  A«  ab««  by  wliow  aitfhority  the  acrion  was  com- 

meaoti.    .Imadf,  as. to  the  verdict  and  judgmsnt  la  this 

•ale  bttog  avideoce  to  any  other,  Amtt  batiBg-u>ign«d 

d^  )ua  iBtonat  ib  ibi  pidicy,  cannot  bav*  any  ioterat  in 

•oqlhcr.  ae^  upon  it;  nor  conld  ■  rerdia  atul  judgt 

modtftrtbe-pceseot  defeadant  be  given  in  evidence  in 

■1  action  by  Jnui,  fac  it  would  not  be  between  tha 


.  AnotT  C J. .  X  am  of  i^inioB  that  Arm^im*. not 
•  oonpcteat  witneas.  Tbere  can  be  no  doubt  diat 
ongihally  be  was  si^taatially,  altbou^  not  aoinioallyi; 
a  plaintiff  ia  the  cause ;  and  we  ought  sot  to  be  astnta 
k>  give  efieot  to  that  which  makes  the  real  plaintiffs 
Ulnev.  1^  aotioo.  being  for  hb  benefit,  ^thao^ 
fanM|^.in  tbe  JWRies  of  the  brokers,  it  must,  until  the 
eootzaiy  is  afa^wn,  be  presumed ,  that  it  was  brought  1^ 
bin^  «d  by  bis  antbtvi^,  rather  than  h|t.those  wbd  bad 
Bp  intnnt  in  it.  If  the  action  was  brought  ^  l"* 
asMfasii^r  dther  express  or  imidied,  he  l^ecame.Uabte  to 
pay.iba  attoimy  employed  to  bring  it,  and  he  is  still 
■Ddes  that  liability,  fiotbiog  Iiaving  been  done  to  deprive 
the  attorney. of  bis  right  to  recoawr  his  costs  fcom  him. 
',  therefore,  (notwithstanding  all  the  codh 
a  adopted)  has  sUU  left  this  ol^tion  open ;  and 
Bpon  this  ground  alone,  without  going  further,  I  think 
that  there  is  sufficient  to  warrant  us  in  saying  that 
4rm^  had  an  interest  in  Obtaining  a  verdict  lor  the 
platDtifis.  He  wa%  therefore,  improperly  admitted  to 
give  evidence,  aQd>  JV94te.de  .Bova.  mutt  be  aw^n^Bd*..; 
f  1,  Vol.  V.  b  Batixt 
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1826.  Batley  J.    I  am  entirdy  of  the  same  opinioiu  There 

g^^  is  abundant  proof  that  this  action  was  not  oommenced  at 
yi^  the  instance  of  the  nominal  plaintiff,  but  of  the  assured. 
It  appears  by  the  indenture  executed  by  Armet  and  the 
oo-assured|  that  the  names  of  the  plaintifi  were  used  in 
the  iictioo^;^at  is,  us^  lor  the  bene6t  of  ibt  persons 
interested ;  and  the  Court  of  Commcii  Pleas  accordingly 
i  made,  an  order  upon  the  assured  to  indemnify  them. 
The  attorney,  therefore^  employed  to  bring  the  action 
has  a  claim  upon  the  assured  for  his  costs*  But  I 
think  that  Armet  was  incompetent  upon  higher  grounds. 
The  action  was  brought  at  the  instance  of  Armet  and 
three  others;  it  was  then  found  that  they  bad  not 
sufficient  evidence  to  support  it,  and  machinery  was 
liesorted  to,  calculated  to  introduce  all  the  evils  of  cham- 
perty and  maintenance.  First,  Armetf  without  consider- 
ation, released  all  his  interest  to  die  nominal  plainti£& 
in  the  suit;  diat  was  not  considered  sufficient;  and 
ihen,  in  consideration  of  205.,  all  the  parties  interested 
joined  in  an  assignment  to  Lacklan  and  Robertson.  It 
is  difficult  to  put  a  stronger  instance  of  maintenance  or 
champerty.  Those  are  unlawful,  because  they  encourage 
and  keep  alive  suits.  Now  that  was  the  very  object  of 
die  assignments  in  question ;  for  each  of  the  assured 
may  be  considered  to  have  admitted,  by  the  deed  which 
he  has  executed,  that  without  Armefs  evidence  the 
action^  was  not  maintainaUe.  Upon  these  grounds  I 
think  that  he  ought  not  to  have  been  admitted  to  give 
evidence. 

HoLROTD  J.  I  also  am  of  opinion,  that  Armet  was  not 
a  competent  witness.  The  direct  and  express  object  of 
the  ai|»gnments  was,  to  support  the  action ;  the  old  law 

of 
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cf  mainCcDance  is,  therefore^  applicable  to  the  trans-        1S&6. 
actioo.     But  besides  that,  Armet  and  bis  co-assured  were        „ 
really  parUes  to  tjie  action,  as  appears  by  the  record ;        9°'"' 
and  npon  that  ground  he  was  originally  iocompeteDt, 
and  he  could  not  get  rid  of  the  objection  in  the  manner 
attonpted.    The  declaration  avers,  that  Armet  and  three 
other  persons  were  interested  in   the  goods,  that_  the 
policy  was  made  to  and  for  their  use  and  benefit,  and  on 
their  account;  and  the  loss  is  allied  to  be  a  loss  to 
them.    Iliis  is,  therefore,  alleged  on  the  record,  to  be 
the  action  of  Armet  and  those  other  persons.     At  all  - 
cTents  the  action  was  afterwards  adopted  by  them,  for 
they  gave  the  indemnity  required  by  the  Court  of  Com- 
mon Pleas.     They  are  therefore  liable  to  the  attorney 
employed  to  bring  the  acUon. 

Ljttledale  J.  I  do  not  go  the  length  of  saying  that 
Arma  is  to  be  considered  a  party  to  this  recoad,  in  die 
same  manner  as  the  lessor  of  the  phuntiff  in  ejectment ; 
and  perhaps  he  would  not  be  liable  to  pay  the  costs  of 
the  de&ttdant  in  case  the  latter  obtained  a  verdict  Bat 
I  think  he  was  so  fiir  a  party  as  to  be  incompetent  ai  s 
witness.  The  recitals  in  the  deeds  executed  by  him 
shew  that  be  was  interested,  not  collaterally,  in  which 
case  the  objection  nay  be  obviated  by  a  release  but  di- 
Tvctly,  the  action  being  brou^t  for  his  benefit  I  there- 
fore agree  that  his  evidence  was  improperly  admitted, 
and  that  s  T^iire  de  novo  must  be  awarded. 

Venire  de  novo  awarded. 


k 
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.....  i  David  against  Ellice,  J.  B.  IngliSi  and  Jaues 
Inglis,  surviving  Partoers  of  John  Ingus, 
deceased. 

JUtB.,nAC.     A  SSUMPSIT  for  money  leot,  with  the  usual  money 

Mnhipin  Counts.     The  defendnnt  Ellice  pleaded  the  general 

tlradfiDoiUM     issue,  and  the  other  two  derendants  tlieir  banki-ii)itcy. 

tin  of  that  ftrt  -^^  ^^  ^''''  before  Abbott  C.  J.,  nt  the  London  sittings 

zTacrediur    *^'^''  ^'""'J/  t^''""  1824,  a  verdict  was  found  for  the 

SLlfflfS^  defendants  J.  B.  Inglis  and  James  IngUs,  and  the  plain- 

MniiDucd  tfaB  tiff  obtained  a  verdict  airainst  the  defendant  EUicc  for 

bMinm,  and  ^ 

knumnlUia  \S,\62l.  5s.  8rf.     In  tlie  following  term  a  motion  was 

Tiimit,  uid  ° 

durged'tlMni-  made  for  a  rule  to  shew  cause  v/by  the  verdict  obtained 

against  the  d^endatjt  Ellice  slumld  not  be  set  aside, 
when  tbe  Court  directed  the  fects  to  be  stated  for  their 
tnunbrrcd^    Opinion  in  the  following  case. 

ihi^fcL  "^^^  plaintifiF  was  a  merchant  residing  in  Canada. 
fe^^  ^"  i""  The  defendants,  and  Jphn  Inglis  decepsed,  carried  on 
inraftr,  ud  businsEs  as  merchants  in  partnership  together  in  Lo't' 
Ha  aftennrd*  don,  under  the  firm  of  Ingtii,  Ellice,  and  Co.  The 
aiw  firm  fbr  a  plaintiff  had  had  various  dealings  with  that  Grm  prior 
^'^I'lilU  ^  die  30th  April  1S21.  On  diat  day  the  defendant 
mT^mT*  ■^''*  f^tired  from  the  firm,  and  the  following  drcular 
M^flrJ'ta*-  ^^^'"  ""^  '"  consequence,  sent  to  the  plaintiff  and  the 
Ins  bKoan  In-  other  correspOTidents  of  tlie  firm.  "  We  beg  to  ac^ 
quaint  you  that  Mr.  Ellice  retires  from  our  firm  from 


continued  as  heretofore  by  the  remaining  partners,  who 
assume   die   funds,    and   charge  themselves   with   the 
liquidation  of  the  debts  of  the  partnerslilp."    This  cir- 
cular 
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tSar  «BS  transmitted  by  higfis  and  Co.  to  die  plaintiff 
In  the  ((lowing  letter,  dated  10th  May  I8S1.  «  The 
clrcQlar  herewith  will  inrorm  you  of  the  recent  alteratim 
in  our  firm.  Our  business  continOes  in  other  respeets 
as  lieretofbre,  our  means  ot' carrying  it  on  uiurapaired, 
and  we  beg  to  assure  you  that  your  concerns  in  onr 
hands  will  ttill  be  equally  an  object  of  our  attention." 
On  the  28di  June  1821,  the  pbinttff  wrote  to  tfie  mw 
Gtm  etlngHs  and  Co.  as  follows:  "  1  am  farottd  with 
yours  of  the  10th  ult,  with  circular  of  the  SO^  AprS, 
ndrtstng  the  chan;^  in  your  firm,  which  continues  to 
have  my  full  confidence.  The  accounts  will  be  trans- 
ferred so  soon  as  I  receive  my  account  current  and  an 
account  opened  for  the  new-  firm."  Messrs.  /i^gfi!^ 
Biiice,  and  Co.  having  been  in  the  faatrit  for  many  years 
of  making  up  their  Canada  accounts  to  (he  30th  June 
annually,  the  acconnt  current  of  Inglis,  EUiee,  and  Co. 
with  the  plaintilT  was  made  up  to  the  SOth  June  1B81, 
(and  not  to  the  SOth  April  preceding,  the  time  of  the 
defendant  EUic^s  retirement  from  the  firm,)  and  was 
tnnumitted  to  the  {)laindfF,  at  Montreal,  by  the  new  firm 
tXh^is  and  Co.,  in  the  following  letter,  dated  the  17tb 
J^  1821.  **  We  enclose  herein  your  account  cnrrent 
balanced  SOth  ult.  by  18,905/.  in  yonr  fav^,  and  at 
your  credit  in  new  account  with  our  present  firm.  We 
shdl  be  glad  to  hear  you  have  received  it,  and  found  it- 
correct."  Ii^lis  and  Co.  did  not  open  any  new  books  of 
account,  but  conmiued  to  keep  the  account  with  theplain- 
dff  in  the  same  boolcs  and  in  the  same  manner  after  the 
90di  day  of  i^tn^  1821,  as  it  had  previously  been.  On 
the  2«h  September  1821,  the  plaintiff  wrote  as  follows:  ' 
"  The  accountcurrentwith  your  late  firm  is  received,  and 
*Ui  the  exception  of  ^e  outstanding  debts  of  I80i»  iff 
OS  perfectly 
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po-fectly  correct,  an4  have  traoiferred  in  a  new  so- 
count  with  your  present  firm,  wbose  confidence  I 
hope  I  shall  continuQ.to  mOTit*  On  die  Sd  ^owtnier 
1821  the. plaintiff  drew  a. bill  for  S0002.  on  the  new 
firm.  This  'bill  was  advised  in  two  letters  whtdi ' 
follow:  "  Montreal,  3cl  November  1821,  Messrs,  In- 
glis  and  Co,  Sirs,  I  wrote  you  on  the  ISth  and  Slat 
ult.,  the  former  advising,  if  I  did  draw  on  you,  it 
would  be  in  favor  of  the  Montreal  bank.  The  present 
serves  to  advise  of  my  having  drawn  on  you  of  this 
date  in  favor  of  Soberl  Griffin,  Esquire,  cashier  of  the 
Montreal  bank,  at  sixty  days'  sight,  5000/.  sterling,  which 
please  honor.  The  late  news  of  the  failure  of  your 
crops  will,  no  doubt,  bring  a  number  of  bills  into  the 
market ;  and  I  expect  shortly  to  replace  this  amount  to 
advantage."  —  "  Montreal,  12tli  Decemlier  1821,  Messrs. 
Inglh  and  Co.  Sirs,  when  1  drew  on  you  for  ao  large 
a  sum  as  5000/,  I  was  in  hopes  of  replacing  it  ere 
this  to  advantage,  instead  of  which  bills  are  now  10 
per,  cent.,  and  the  money  lies  in  the  bank  without  in- 
terest^ which  is  a  bad  ipeculation."  The  new  firm  of 
/f^gfii  and  Co.  "y^'T"-'^  to  act  as  the  mcFCantile  agents , 
and  correspondents  in  I/mdon  of  the  piamtifi^  and  on 
the  1st  July  16S2,  Ingtis  aad  Co.  nude  up  and  sent  to 
the  plaintiff  the  first  account  in  their  own  names  with 
the  plaintiff  to  the  30th  Jitne  preceding.  Oa  the  7th 
jfuglfd  1828  idT.JohtiltigUa,  the  senior  partner  in  the 
D«w  firm  of  /r^/u  and  Co,,  and  who  had  been  also 
the  senior  partner  in  the  former  firm  of  Inglis  and 
Co^  died,  end  thereupon  Itiglis  and  Co.  suspended 
their  payments.  On  the  11th  of  October  1S22  the 
plaintiff  wrote  the  following  letter  to  IngUs  and  Co. : 
"  Sirs,  your  sundry  ftvors  of  die  23d>  S7th,  and  SOth 
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Jn^  JStb,  23d,  S6tb,  and  29th  uiugust,  came  duly  IS^ 
to  band;  that  of  S3d<A<^,  covering  accoum  curroit,  has  "  " 
beeo  «zaiDiDed  and  found  correct,  witli  the  ezcq)tioD  of  avUni 
the  ontstanding  debts  of  ISOt,  remarked  erery  year. 
Yonn  of  IStb  jlugiut,  conveying  the  melancholy  tidings 
of  the  death  of  your  senior,  my  old  and  much  lamented 
coKnapondeat,  for  whose  loss  I  am  truly  sorry,  and  Sod 
oonfident  the  survivors  will  do  me  every  justice  that  my 
IcKig  cobfidMce  iti  that  concern  merits."  On  the  10th 
Ftifuanf  1883,  the  plaintiff  wrote  to  In^  and  Co. 
another  letter,  as  Jbllowa :  "  As  the  late  firm  of /r^g^ 
EOicefMod  Co.  are  bound  to  me  for  part  of  the  heavy  . 
sums  due  me,  I  request  you  will  sead  ma  a  statameiU  of 
that  part  of  the  anount,  and.  also  ^at  part  due  me 
by  Inglit  and  Co."  To  which,^  IngUi  and  Co.,  on  the 
9d  J^trii  1SSS>  returned  the  fbUowing  answer.  *<  Dui^ 
ing.  the  present  unsettled  state  of  the  hopse,-  and  par- 
ticularly of  the  question  respecting  the  respective  lie- 
Ulitiea  of  the  old  and  new  firms,  we  are  advised  not  to 
atteaopt  a  separation .  of  any  accounts.  You  will,  we 
doabt  not,  agree  in  this ;  but  for  your  informationin  the 
meantime,  we  hand  herewith  a  transcript  of  the  account 
open,  as  it  stands  in  our  books."  On  the  27th 
M^  IBM  a  commisHon  of  bankrupt  issued  against 
the  de&pdants,  Jotn  B,  Inglit  and  James  la^is,  under 
wUdi  they  were  duly  declared .  bankrupts,  and  ob* 
tained.  their  certificates.  The  new  firm  continued  in 
Cfedji^aod  csi^ied  on.  business  to  a  great  extent,'  fiom 
t^ie  time  when  the'def«ndaDt£tiicff  retired,  till  the  deadl 
oijokn  Itiglis,  having  made  payments  during  that  time 
to  the  amount  of  l,847,OOOA  A  witness,  who  had  been 
a  derkin  the  house  of /)^/u  and  Co.,  qAmined  no  b»- 
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Jtan.  -hiOC  oC  the  defeodrntt  saM^  tiM  if  die  pUuntiff  Imd 
ddiivnupon  the  ne^  $riB  for  the  baknce  of  bis  aeoonnt 
due  at  the  time  of  tbe  retirement  of  the  said  Edward 
MUice  at  any  time  between  each  redrement  and  the  death 
,€/^i/lt,JbknIngliSfbe  had  no  doubt  the  bahince  would 
huve  been  paid.  Tbe  sum  of  18»16Si.  6s.  ScLfibr  which 
jthe  verdict  passed^  is  the  balanee  deei^xm  the  account 
cf.tbe  30th  June  lS2ly  after  gt^i^  credit  for  All  die 
payments,  made  by  the  new  firm  oi  Ir^lis  and  Co»  to 
the  pkintifl^  or  qn  his  account,  without  taking  credit  for 
any  payments  made  by  the  plaintiff  to  the  new  firmw 
This  case  was  argpied  at  tbe  sittings  in  Banc,  after 

Jem,  by. 


OnnpMZ  for  the  plaintiff.  The  defendant  EUke  is 
'  liaUe  to  pay  the  whole  balance  due  from  him  and  hb 
co-partners  in  1821,  when  he  retired  from  the  firm,  ex- 
cept so  far  as  that  balance  may  have  been  reduced  by 
subsequent  payments  made  by  the  new  firm.  ELUce 
was  originally  jointly  liable  as  a  principal;  be  must  cons- 
tinue  liable,  unless  tbe  debt  appear  to  have  been  satis* 
fied,  and  it  lies  on  the  defendant  to  shew  that  he  is  dis* 
charged  from  his  liability.  There  is  no  evidence  of  any 
promise  by  the  plaintiff  to  release  the  defendant  There 
was  a  mere  transfer  of  the  balance  to  the  debit  of  the 
new  firm.  That  only  shews  that  tbe  plaintiff,  intended 
to  look  to  them,  but  not  that  he  meant  to  discbarge 
ElHce.,  No  new  agreement  was  entered  into  betiweeA 
|b(^  plaintiff  and  defendant.  Supposing  timt  there  was 
ei[idence^  of  a  promise  to  discharge  EUicej  what  con* 
sideration  was  there  for  sucb  promise?  There  was  no 
benefit  to  the  plaintiff,  nor  prejudice  to  the  defendant 
Kot  new  partner  was  introduced  into  the  firm,  so  that 

the 
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te  phikitiff  .acqairtdtBO  naw  accnrit^.  It  amy  be  Mi^ 
tfaat  tbara'WMBpngadiceMfBiHis  fer  be  Bogbt  hsKe 
witbdrowa  U<  fiiodi.  But  it  do«i  not  ippttv  by  tbe 
oneafasthBludldfcanrfiuidi  IB  Uw^ooss.^  Bttktaa, 
tfaapr^adw^tobeaooiBidemtiofi,  mart  tw  at  tlib nqtMct 
■f  "ikt-Duoid.  It  maj  be  said  that  di»accoaiitwfaidt>i«aH 
ddmNdt  a  iriud)  tbe  D«ff  firm  aedilcd  Utn  ftt  llw  b»i 
lanoe  do»  firm  the  oU  finu,  and  aawotad  to  by  tfa»^ai»j 
lil^  absM  that  hd  coManted  to  iec«pt  lb*  nar  fivoi  aa4^ 
dcbtM*;  bat  that  wwUd  nat  bave  tbe  cAfct  «r  diadw^ 
b^  StticK'  Even  if  a  nei*  teoirity  bad  bacn  tidbm  ftan 
tba  two :  pntsent  £Uc»  woald  itill  be  IbMe.  For 
■mhazt  np(»  tbe  dindiitbm  of  a  partoBnlup, '  H  «u 
agreed  that  all  th«  jomt  baoda  (beald  be  diacbargad-t^ 
<Hie  of  tbe  paitoers,  to  whoto,  after  tbe  dissdntkHi,  an 
ap|dioBtioB  waa,  made  by  a  partDCEahip  bond  craftora 
i^ic  waaagreod  between  niobbMid-oretKlop  and  put' 
aor  dut^intaacrt  ^MB'tb*  bond  dboald  b«  inonaaadj 
and  asBM  of  thft  ioncaMd  intcreat  «u  paid;  and  lh« 
partMtf  ikfea  became  a  bankntpt^  and  tbe  cmdiCor  iv 
M««d  a  dividend  qader  tbe  commisuon,  H  inu  bdd 
AwFlM  M^ht  praoeed  agtinst  tW  aaaAt  of  tfw  ittbar 
partack  ft>r  the  Mtn  dM^  JJMi  v.  Ptrehai{a).  in 
A^fSwri  T.  i>i»i(fo  (£%  oM  of  tbn*  partnen,  fffter  »  dia. 
■ahitioa  *i  partDevflUpk  oDdevlook  by  deed  -to  pay  ■ 
panWilar  partnenbip  debt  on  tira  bOk  of  eidutig^ 
and  that  WW  eamanHiicated  to  tbe  boldur,  who  ceiM 
iMMed  to  take  tbe  aepanu  netn  of  tlha  tnw  partner  iae 
the  amount,  striedy  reterthig'  his'  rigbt  agafaist  aU  thre«» 
and  retaioed  posaessioa  (tf  the  ori^nd  blUa )  tbe  MfNinte 
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180SJ^  I  notes  Jiaying  proved  :iiiiproilttctive»>  it  wa&JitkL  tUat  bk 
miglK  jstillirewlt  lo  hUvremedy  against  .the  other;  partp. 

agdiim  netBf  and  that  the  .taking  theseparatenoti^  and  after*' 
wacds  j^newiog  4bein  several  limes  succeBsivelyj  did  not 
,  amocttit  M:  a  satirfsction  ;of .  thd  debti  ^  So  where  upoa 
thtrdisiKAtttion  oC.a  pactnershipi.  it  was  agreed  between 
the partsn^rs 'that csie  of.them.should  takerupo^himsdf 
toidtadburge  a.  ddit  to  .a.  creditor^  jwho. was  informed  of 
thi%^.aiid:expires8ly  agieed  to  e3(o«^ate. the  other jpurt* 
neE££rom  all.  responiibiU^,  iit  was  held, ,  that.these  cir* 
cmnstaaoes  tdid!  not  constitute  any  defence  to  4he  latter 
iman  iBCtiiQn  by  the  creditor  aglonst  both , partners. 
Ledge  r.  Dica${a}H.  In  Nevimarchy^  Cb^(6)  ;the  case 
tuioedeiiliiely  on! lhi&  appiioadon  of  payments. . 

t/EbuUicaBtA.  3?fae  &c^  stated  in . the  ^case.aiHouiit 
tOfla|!^teeiptr  by  die  ^plaihti£P.  of  the  balance,  due^  from  the. 
old.finn,  .and  a  subsequent  loan  of  that  balance  to  the 
new  partnecsbipf  or  at  least  to  a. satisfaction  on  a  suffi- 
cient consideration...  There, can  be  no  doubt  that  if  the 
money  had  been.handed  over  to  the  plaintiff,  and  he  had 
again  lent  it  to  the.  new  firm,  the  defendant  ElUce  would 
be  discharged.  It  appears  by  the  case  that  there  was^ 
a;tamsfer.  of  the  balance,  from  the  old  firm  to  the. 
neW:  firm,  with  the  assent  of  the  plaintiff.  He  was  in- 
foiimed  that  £tfic<;. had.  retired  from,  the  firm,  and  that 
theunew,  firm  would  assume  the  funds,  and  charge  them- 
selfves  with,  the  liquidation  of  the  partnership  debts,  and 
by>:his  letter  of  the  28th  of  June  1821,  assented  to  the 
qp^ng  of  an  acoomt  with  the  new  firm.    In  July  1 821j^ 

(aj  3J9.4[>^,611.  (6)  14  EaU,  239. 

the 
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die  tdwtftiff  wu  infitomed  that  the  babnoe  at  tBi90(A' 
was  |daeed  to  hii  'credit  m  aocooBt  by  (^  new  fina«  ~ 
and  be  asMoted  to  that  tiaosfer.'  The  paittiav  coi^ 
gtitntii^  tbe  new  firai,  tberefiM%,  aclmarledf^  then* 
•elTCs  Mtton  to  tbe  plaintiff  for  tbe  bdance  duefiaw 
dieoldflnn,  and  b«  agreed  toooaepctbenasbtidriilon 
fordi^aaaet  wbeo  be  night  bavcwitbdrawn  dwi)»» 
haiee,  and 'be  did  in  Act  draw  opoa  thatn  for  part  df 
tfiat  balaaMh  treating  tbe  new  finn  aa  Ua  debkm  Ipr 
tbe  aame.  TUa  amonnti  aubatantiaBf  to  tfaeTcun* 
tbifig  aa  if  tbe  balaooe  bad  been  paid  or«r-to  tb* 
ptahitiQ  and-  be  bad  bnt  it  to  tbe^putiea  oooMkatiH 
tbeiMW-fim.  <It  iadeaf  that  inbrdaftocOBatitiif  • 
loon  it  is  not  eMSDtial  tbattbe  i^qae)*  tboild  htfbandid 
orer  from  tbe  leader  to  the  borrower.    In  Sarteei  t. 

dmaei  in  action  are  generally  out  aatigndbl^  yetwbeie 
a  par^  entided  to  money,  asrigna  orer  bis  intsreat-  tb  . 
anoAer,  ahfafiagfa'die  debCn'  nu^  refoae  faia  aMent,  any 
thii^like  an  asaent  on  the  part  of  tbebddor  of  ibe 
naney  will  suffice  to  mldnlain  an  action  against  bim  foe 
DoMy  bad  and  reoeiTed.  And  even  in  aa  actioo  for 
paudtis  nndertbe  statnte  of  vsttrji  die  tranaforof  a 
debt  fivm  A^XoB^  intb  tbe  aaaent  of  the  debtar,->h«s 
been  bdd  to  constitate  a  loan.  Wade  q..t.  t.  WUun  (i)i 
So  whoe  jL  sold  goods  to  B^  and  he  bong  nnaUe  to  pay 
far  dicni,  transferrad  tbem  to  C|  who  promised  to  pi^  for' 
Ibem,  tlua  was  beld  to  be  a  new  sale  to  C,  and  not  a 
promnebybTm  to  pay  the  ddit  of^B.,  Broamng'^^Stal'' 
lard{c).  If,  therefore,  there was«nyafitaaltn»for of dH 
{  debt  from  the  old  to  tbe  new  firm,  mth  the  assoit  of'^ 

.(*}  1  Am,  1M.,  (e)  B  Tmit-  iWO. 


f§M.       iXaam,  m  ttMntden^  Would  be' required.    "Boi  hm 
'~"'       tb««  w«  8  Mffldeot  oonBtderstttra  for  W  pitiniA  oil  tiM 

S^'f't  pa<*t  of  tbe  plaintiff  to  release  EUice.  There  waa  • 
benefit  to  the  plaintiff,  and  a  disadvantage  to  Etlke,  It 
was  to  the  advantage  of  the  plaintiff,  for  he  was  per- 
mitted to  draw  afterwords  upon  the  new  firm  for  a 
larger  sum  than  Mey  had  in  their  hands  belonging  to 
him.  If  the  plaintiff  had  sued  them  alone,  they  might 
I  have  pfended  in  abatement.      At  all  events  there  was  a 

prejudice  to  Ellice,  unless  he  was  released.  For  he 
might  have  withdrawn  his  money  before  the  firm  foiled. 
\,AbboU  C.  J.  It  does  not  appear  that  Ellice  left  any 
(iinds  in  the  house.]  That  must  be  collected  from  ^ 
case.  For  the  plaintiff  had  notice  that  the  new  firm 
had  funds  to  pay  the  creditors.  These  t^inds  must  have 
belonged  to  the  old  firm.  As  ^soon  as  the  plaintiff  was 
told  that  one  partner  was  retiring,  that  was  in  effect  tbe 
'  Same  thing  as  saying  *'  you  may  have  your  money." 

The  cases  cited  on  the  other  side  do  not  apply.  In 
Hea^  V.  Perdtxd  (a)  tkere  was  an  agreetaent  to  give  iip 
out,  and  take  th«  other  as  the  debtor.  Bedfi^  t. 
Deakin  (£)  was  decided  on  the  ground,  that  the  perty  bad 
expressly  res^^ed  hia  right  to  sue  on  tbe  ori^nal  bSb. 
!n  Gdj^T.  Dimes  {c)t  where  there  was  bo  tmwlfrr  of  tbe 
balance  or  notice  to  tbe  creditor  that  that  bad'bten  dbn^ 
Wood  B.  intimated  a  strong  opinitHi  that  if  the  bafeince 
bad; been  struck,  and  carried  to  the  debit  of  Ae  new 
^artheTsbip  account,  and  the  pluntiff  bad  known  of  that 
ijtd  bad  assented  to  it,  itwotdd  have  operated  as  an 
Hf^reemenC  to  rdease  tbe  old,  and  redeiTe  the  new  ffiftn 
ks  bit  debtors.     Here  tbe  baltoce  was  struck  and  car- 

(«)  3lr.«».   I  A  irmcets:      {h)tB.^A.iW.     (e)4Ma,«». 

ried 


lUrai 
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ried  totb«debit  of  theneir  firni,  and  thiit.WM.aM«tt«dt       ISOBt 
to  by  the  plaintiff. 

Cur,  aAh  xnJtt 

.  Abbott  C.  J.  now  deliyered  the  judgpient  oi  tha 
Conrt,  and  after  statiog  the  &cts  of  the  case,  prjDceedod 
■■  fbttows :  XJpoa  thii  state  of  facts,  it  was  contended  on 
behalf  of  tbe  defendant  Ellice,  that  he  was  dischsijged 
from  the  plaintiff's  demand,  and  three  cases  were  quoted 
on  bis  b^ielC  In  each  of  those  cases,  some  new  person, 
not  oiiginally  s  debtor,  had  consented  to  become  so. 
In  the  present  case  there  is  no  new  debtor.  The.  only 
groand  of  defence  therefore  is,  tliat  the  plaintiff  so  fiu* 
assented  to  the  request  contained  in  the  drcular  letter, 
fts  to  change  the'  heading  erf*  the  account  from  /qgf»^  - 
Slue*  and  Co.  to  the  firm  of  ^tis  and  Co.,  and  to 
draw  a  bill  on  the  hitter  firm  for  a  part  of  the  debt,  r 
which  was  duly  pud.  Now,  it  ii  clear,  that  by  all  thU 
the  pl^tiff  gained  nothing.  But  it  was  said  that  £ffiM 
bad  sustained  a  prejudice,  and  on  that  account  wasjia^ 
charged.  And  to  support  this  alle^Uon  of  prejudice, 
w«.  wore  desired  to  presume  that  he  had  left  fiinds 
bfiloiyi^  ta  himself  in  the  hands  of  bis  former  part" 
ner%  whicfa  otherwise  he  would  have  withdrawn.  Thiv 
however,  being  a  nutter  of  feet,  should  have  been 
proved,  and  cot  left  to  presumption.  And  the  first  atq» 
in  sach  proof  woald  have  been  to  shew  that  EiUce.  koev 
what  the  plaintiff  had  done.  Even  this  was  sot  piDred. 
It  is  not  pecessary  to  consider  what  the  eficct  of  auch 
prool  might  have  been  in  a  ooort  of  law.  In  the  ab*. 
sence  of  such  proof,  we  are  all  dearly  of  opinion,',  that 
^Uet!  is  iiot.ditcb4rga(),  .and  CMtsequently  that;  th*  tco*: 
^-dict  was  jtrapexiy  taken  for  tbe  pUintiC    I.'siUt.aBl>9 


Ihltwe  farthefj  ^tllfct  Ute'&cH  of  Ae  presetit  atae  are 
math  less  fiivonble  to  the  retiring  partner  difin  those  of 
Heath  t.  Pereival  {a),  in  whidi  a  decree  was  made  in  a 
court  of  eqaity  against  the  residuary  l^atee  of  the 
-Miriag  pMtair.  .  The  poMctt  it  to  be  ddivered  to  the 


a  to  the  pUintiS 


Edwakds  agaiTist  Bowen  and  Another. 
A  plaint  in  re-     T>VSSELL  had  obtained  a  rule  to  quash  a  writ  of 


pi, 


tw  ramoitd  certiorari  and  return,  whereby  a  plaint  in  repleno 

ftoin  a  cemnly      ,      ,  ,  i  •  i  ■     j-.  ,■  i 

coon  in  ifata  had  been  removed  rnto  tbis  Court  irom  the  county  court 
of  Carmarlhen,  upon  an  afHdavit  stating  that  no  cause 
faad-beeB-ihewn  to  the  Court  for  the  issuing  of  such 
wnt 


fK  S.  Tamton  and  C/Hltm  shewed  cause.  It  was 
unnecessar;  to  lay  any  special  ground  for  the  issuing  of 
the  writ  The  statute  S  G.  *.  c.  1 06.  s.  ttS.  ( Wdih  Jodi- 
catareAct)  is  applicable  only  to  the  removaT  of  causes 
from  the,  court  of  great  sesuoos.  Lord  Chief  Banm 
Gilbert  Uys  it  down,  that  the  [riaiatifF  in  replerin  may 
lemove  the  plea  out  of  the  county  court  without  cause 
shewn,  and  it  is  also  laid  down  by  him,  and  in  Lord 
AUe's  CommoMary  on  Fitxherbert,  that  if  a  plaint  be 
lemored  by  certiorari  when  it  ou^t  to  be  by  pooe  or 
.ieoocdari,itis  vcUwDOTcd.  FHA,  N.B.  69m.  note  a, 
ateBr£A4.S8. 
-    -  Abbott 
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Abbott  C.  J.  It  is  laid  down  by  Mr.  TUd,  in  trmt- 
ipg  of  tbe  means  by  which  causes  are  removed  from  the 
inferior  courts,  that  they  are  by  writ  of  oertioran  or 
habeas  corpus  from  inferior  courts  of  record,  or  by  writ 
of  pone,  reoordari  &cias  toquelam  or  accedu.ad  citriwn 
from  such  as  are  nta  of  record.  The  sheriff's  court  for 
tbe  purposes  of  a  replevin  suit,  is  not  a  court  of  record. 
According  to  the  rule  laid  down,  thereKire,  a  certiorari 
is  not  the  proper  mode  of  removing  this  record. 

The  case  cited  from  FiUherbert  shews,  perhaps,  that 
if  a  plaint  be  removed  by  certiorari,  tbe  Court  may  ex- 
ercise its  discretion  whether  or  not  to  entertain  it. 
Nothing  b^  been  u^;ed  to  us  to  diew  the  propriety  of 
coming  here  as  it  were  per  saltum(a).  The  proper 
course  would  have  bera  to  remove  the  plaint  by  re.  &.  ' 
lo.  into  the  court  of  great  sessions,  and  then  upon  sufiB- 
cient  grounds  tbe  certiorari  would  issue  to  remove  it 
thence  into  this  Court 

Rule  a 


(a)  Thii  eodtw  wm  «ftCTi»Mdi  «dopl*d.  n*  pUIot  va  li 
ll«i»ililli|  ■■  b>  lo.  frsa  iIm  eona^  MDtt  intt  ifaa  ooaKOCgrMt  m>  , 
■iaoi,  hMtlw  mm  buDg  Uhd  too  far  idnnrtd  lo  allow  of  tba  ««tco  dl^**  - 
notkaof  nDtfoa.raquindbj  Ibc  Hction  cf  tbe  ^eUjudkanmictdiova 
ci«4  Ika  ifpliealioii  for  tfaa  ccctiontfi,  imtcad  of  b«lDg  i«a«w«d  la  (bfa 
court,  wu  mada  at  the  lau  Kal  aftar  BHarg  un  bafbn  tha  Tie»<%aD- 
c^lor  npoa  ao  affidadt,  dbdodag  ^  drcumitaDcai  of  iba  caw,  ftaai 
wUch  it  waa  manifctt  that  tba  thla  (o  tba  tVaahoId  muit  coma  in  quattioa. 

It  na  miad,  in  nippart  of  Iba  (piiUeadoD,  ibat  Iha  nbdUtf  InMKbd  to 
b«  limadiad  by  tba  twenty-third  wctlon  of  tba  act,  wai  tba  May  oecaalolMd  ' 
by  ifftmdnM  nting  ont  wiiU  of  arlhrarif  that  In  arary  finn  of  actba, 
■uaftatplavin,  tb*  plaintiff  li  at  lONtty  l»  cvauBnwa  hii  adt  la  wbtmr 
cost'  ha  plaaaM ;  and  that  wm  in  laplatfai  b*  nay  nmtm  by  la,  b.-  lo. 
wiiboDi  nuM  dwwn,  thougli  tba  dahndant  can  not  {Gilb,  £9,  tsa.J 
Tltai  ibough  tbe  Icpilaluia  bai,  wfacr*  tba  iMttav  to  ba  litigated  la  tt 
U  aa«oDi,  cMapdkd  tbt  pkintiffM  mmm  t*  tba  IomI  jwieilMlti.  hf 


^^ft 


^Atm  w  WhltiY  TSitM 


W«fi« 


?«»«< 


4adBMlHiaaC«rYUliacbiillwitbaMtt;  yatit  h«i  in  aUiiwtMWM^ 
and  in  the  praent  act.  djtdiimgd  any  interferenoa  where  the  ti^a  to  tht 
AachdU  comat  la  quagUan,  and  tfwt,  tbarelbM,  to  ihav  by  alBdaflt  Utat 
tiiatWa»a<faafcti(hp1d>waafa>quartpn»^«a  toiharto  tha  Covit  anfll* 
cieot  cauta  wtthin  the  maaniAg  of  the  act. 

On  tiM  other  hand*  it  waa  contended  diat  tha  affidavit  Only  went  to 
<Mwr  that  Aa^^irtifiwa  a  cnneaof  actJoir;  and  that  ik§  n^jtekid  muie 
infniradfaf.  thakgitlatufanoitba  taken  to  poini  at  eaoia  delect  or  per* 
tiality  in  the  local  joriidietion. 
'    The  Yio^ChaaceOarmade  an  order  Ibr  the  writ. 

.Hie'  order  w«a  a|ipaaled  j^falmt,  an4  oftor  i 
Jrmud  by  the  Lord  Chadoellor  in  TVtnt^  tann. 

Xmgki  and  (Mton  for  the  plaintiff. 

Aodnetf  and  ira4f|Utf  for  the  defendast 


JVimnry  4di. 


Tenant  against  Brown  and  Others. 
Jones  against  Brown  and  Others. 


Where  in  trea- 
egaintt 


for  dittratning 
for  poor's  ralae, 
it  appealed  that 
the  plaintiff 
tafoned  toper 
the  ram  by  ttie 
deiireof  hU 
laadJoid,  wlio 
wai  alio  tha 
attorney  in  tha 
came,  the 
Court  itayad 
the  prooeadingi 
nmii  he  gave 
eecurity  for  tha 


nPHESE  w^re  actions  of  trespass  against  the  parish 
officers  of  Saint  Marjfs^  Marlboroughy  for  taking 
the  plaintiff's  goods  under  distresses  for  poor's  rates. 
Halt  had  obtained  rules  nisi  for  staying  proceedings 
until  the  plainti£&'  attorney  should  give  security  for 
costs,  upon  affidavits  stating  that  the  plaintifiy  attorney 
was  the  landlord  of  the  plaintiffs,  and  su^esting  that 
the  rates  were  not  paid  by  his  desire^  and  that  the 
actions  were  commenced  without  the  knowledge  of  the 
xespective.plaintif&t  and  not  for  their  benefit,  and  that 
'the  attorney  had  indemnified  the  plaintiffi  for  their  costs. 
By  affidavits  of  the  plaintiffs  and  their  attorney,  it  was 
admitted  that  the  plaintiffs  were  the  tenants  of  their 

trttorney,  and  held  their  tenements  at  rents  free  of  poor 

"»  ......  .... 

rates, 


fci 
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Esj|<B„«faic|r  wera  to  b«  aUowd  bji  the  Jradlwd;  tfaat! 
thestb^pej!  b<{d , desired  them  not  to  p^  the  rj^tq^  .t^; 
that  in  consequence  of  their  refusBl^.j^w  dMtressesiia 
question  were  made.  Tlie  plaintifis  affidavits  further 
^ffie4jhfA  ^t^fijr  bad  siiff^nf^,  {^eat.iDCf)(iyei^en9A  t>y 
their  goods  being  detained  from  them  for  several  dvf$^ 
and  that  the  actions'vere  brought  hy  their  desire,  and  for 
UiffUf  .^j^k^j  .tbAtitbcy  witlied  tb«,Eaine  shoi^d  .pro- 
ceed, and  were  adviaeij.  thaC  they  had  good  causes  o^ 
action^  but  said  DOthung  as  to  whedien.tbe  attorney  ^ad, 
indemnified 'Shem  against  tbe  costs. 

Halcomb  now  shewed  cause.     This  application  ta  qiuti^ 
unprecedented  ;  the  only  cases  in  which  the  Courts  will 
interfere  to  stay  proceedings,  until,  socsrity  is  given  for 
costs,  are  cases  in  which  tbe  plaintiff  is  out  of  the  juris- 
diction of  the  Court,  and  other  cases,  enumerated  1  TidtTs 
Practice,  p.  5&&.  6tb  edition,  not  being  similarly  circum- 
stanced with  the  present.     Admitting  the  plaindOs'  at- 
torney is  the  only  party  beneficially  interested  in  the 
question  of  the  legality  or  illegality  of  the  rates,  and  that 
for  any  thing, which  (tppears  he  has  indemni^ed  the  plain- 
tiff against  the  costs,   still  the  plaintiffs,  having  also 
independent  causes  of  action  for  the  injuries  they  have 
sustaiiie^'by  the  wrongful  taking  and  detention  of 'their 
good^   are  clearly  entitled  to  prosecute  their  actions,   ,^ 
aind  'dUs  'Court  will   not  interfere   to '  take  away  ttieir 
irf^ht^;  ilideiB  a  third  partyi  ovCT  whom  they  hate* ho'"  ' 
eDDtrol,  should  giw  security  tot-  oosts.     There  is  no  ' 
pKsedent  for  sUch   a  decision,  and   It  would  lead  to  '  ; 
great  inconvenience.     Besides,  if  the  suggestions  nwoe 
iti  tbe  aHidaVita  in  support  of  the  rvle  are.  true^'  avd.', 
these  actions  are  in  fact  prosecuted  without  the'Iuwi*-  "I 

iQL.  V,  -  P  W»B 
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lM0«       le%d  and  against .  the  wQl  of  the  plaintiffi^  then  the 
^^  qtiplioaiion  ought  to  have  been  to  set  aside  the  pro* 

jfjij'*       odfcdinga  altogether. 

JFfofiy  in  support  of  the  rule,  was  stopped  hf  the 
Court 

BAirUY  J.  (a)  We  are  all  of  opinion  that  this  rule 
Aiust  be  nuide  absofute.  Without  looking  at  ihe  affi- 
davits, filed  in  support  of  die  mle,  we  decide  upon  the 
pkdntiffi'  own  affidavits,  which  admit  that  they  refused 
to  pay  the  rates  by  the  desire  of  their  landlord,  the 
Mtomey  in  these  actions. 

HoLROTD  aiid  LrnUBDALX  js.  concurred. 

Rule  made  absolute,  without  costs. 

.    (a)  jtfMoU  C  J.  WM  abfoit  at  Nbi  Priiit. 


BOTTOMLEY  OgoinSt  BOVILL. 


Upontpolicj  ^^HIS  was  ah  action  on  a  policy  of  insurance  on 
upon  ihip  «t  the  ship  Brampfonf  at  and  from  London  to  New 

dim  to  New       South  fVales,  and  at  and  from  thence  to  all  ports  and 

and  al  and  from  Uieiice  to  all  porta  and  placet  id  the  EaMt  Indiet  or  South  Awurica,  with 
liberty  for  the  ipid  ihip,  in  that  voyage,  to  proceed  and  call-to,  and  touch  and  itay  at  any 
ports  or  places  whatMiever,  with  leave  to  ta^e  in  and  discharge  goods  and  passengers  at  all 
ports  and  pbcea  in  the  Ckamid^  Cork  in  Ireland,  Mtdeira,  Cape  rf  Good  Hope,  St,  Helena, 
and  wheresoever  the  ship  might  proceed  to,  as  well  on  this  as  on  the  other  sides  of  tho 
Copes  tf  Good  Hope  and  Horn,  and  for  all  purposes  whatsoever ;  particularly  to  trade  and 
sail  baoLwards  add  fbrwards,  and  ibrwards  and  backwsrds:  Held,  that  after  the  arrival  of 
the  ship  at  Nem  South  Walet,  she  was  protected  by  the  policy  so  long  only  as  she  was  sailing 
on  a  voyage  either  to  South  America  or  to  the  Bait  IndUh  or  on  some  intermediate  voyage^ 
having  for  its  ultimate  object  the  accerapliihment  of  a  voyage  either  to  iScm^  America  or  to 
the  Eatt  Indies. 


places 
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plBces  in  tbe  East  Indies  or  South  America,  with  liberty  i^. 
fiMrtbeifldd  ship,  Stc  in  that  voyage,  tb  proceed  find  sail 
to,  «ad  touch  and  stay  at  any  ports  or  places  whatao- 
ever,  with  leave  to  take  in  and  discharge  goods  and 
pasBOigers  at  all  ports  and  places  In  the  Channel,  Cork 
m  i-eiamd,  Madeira,  Cape  of  Good  Hope,  St.  Heiena, 
snd  wheresoever  ^e  ship  might  proceed  to,  as  well  on 
this  as  OD  tbe  other  sides  of  the  Q^s  t^Good  Hope  and 
Horn,  and  for  alt  purposes  whatsoever;  partiadarlg to 
trade  and  sail  backwards  and/oraards,  atidjbmards  and 
bactaards.  The  premium  was  8O5.  p»er  cent^  to  retorn 
S8(.  Od.  per  cent  if  the  voyage  ended  at  New  South  Wales, 
and  lOt.  percent  ifthesbip proceeded  tb  the  £iuf/n<AW 
and  arrived.  The  loss  in  one  count  was  averred  to  bava 
been  by  barratiy,  and  in  atlother  by  perils  of  the  sett. 
At  the  trial  before  Abbott  C.  J.,  at  Oie  London  sittlflgs 
after  Hilary  term  1895,  tbe  fdlowing  appeared  to  be  th« 
bets  at  the  case.  Tbe  ship  sailed  from  London  vrith 
eoDvicts  to  Nn>  South  Wales.  The  captain  had  orders 
(nnlesa  he  sbonld  receive  contrary  direcUons  from  tbe 
owner)  to  go  to  New  Zealand  and  take  in  spars  tberci 
and  proceed  to  South  America.  Hie  ship  arrived  at 
2fem  South  Wales  on  the  23d  of  ^il  1823,  and  did  not 
leave  that  place  unul  the  2Sd  ofjiify.  She  was  detained 
there  a  eoDciderable  time,  in  consequence  of  several  of 
tbe  crew  having  been  sent  to  prison  tor  misconduct' 
On  tbe  7tb  of  July  the  captain  received  a  letter  pf  in- 
strootioDS  fnma  bis  owner,  directing  him  to  proceed  to 
the  Bast  Indies  instead  of  Saath  America,  b«t  before 
the  arrival  of  that  letter,  he  bad  entered  into  a  con- 
tract to  take  out  several  passoigers  to  Nino  Zealand,  and 
70  tons  of  goods,  and  part  of  those  'goods  were  then 
tiiy  laden  on  board  the  veasel.  It  was  part  of  the ' 
P  2  agree- 
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iN!S&       BgreMnctat  with  the  owfien^  that  the  captdn  should  hsire 
^^^j|r       tJsro  thirds  of  the  profits  arising  fi-oni  cabih  passengers^ 

9g^  and  Otoe  halfof  the  tprofit  of  steerage  passjengers  taken 
in  any  of  the  voyage  After  the  captain  had  received 
this  letterof  instractionafi-oni  his  owner,  he  entered  into 
8  contract  to  bring  back  one  of  the  pibseogers  from 
New  Zealand  to  Neu  SotUh  Waieu  -.  The  4»ptaia^iOn  ithe 
ISth  ofJisfyf  notwithstanding  th6  insti*actiobs  veceivisd 
from  his  owner,  proceeded  to  Ifkw  Zfaiiand^^wkb  the^ill^ 
tention  to  return  to  New  South  JValeSf  and  then  to  pro- 
ceed-to  the  Easi  IndieSf  according  to  his  iiiistroctions,  and 
the  ship  was  lost  at.'JVSnp  Zealand.  The  ship  arrived  eft 
New  Zealand  on  the  4th  of  August.  '■  The  passengers- ¥^ere 
landed}  and. on  the  7th  the  captain  weighed  anchor  with 
the. intention  of  returning  to  New  South  JValeSy  but  the 
ship«  in  working  oiit  of  the  harbour  in  NewZeatand,  missed 
at$ys,  and  was  lost.  New  Zealand Me^m  the  course  of  ihe 
yoyage  from  New  South  Wales  to  South  America^  but 
not  in  the  course  of  the  voyage  from  New  South  Wales 
to  the  East  Indies.  It  was  insisted  at  the  trial,  that  the 
plaintifi*  was  entitled  to  recoveiCfor  a  loss  by  barratry. 
Upon  that  point  the  Lord  Chief  Justice  stated  to  the 
jury  that  barratry  meant  an  act  of  the  master  in  fraud 
of  his  duty  to  his  owners.  A  mere  mistake  by  die 
captain  as  to  the  meaning  of  the  instructions,  or  a  mia^ 

«  apprehensicm  of  the  best  mode  of  acting  under  the  loh 

atructions,  and  carrying  them  into  effect,  would  not 
amount  to  barratry;  and  he  directed  the  jury  to  find  for 
the  plaiotiiT,  if  they  were  of  opinion  that  the  captain 
acted  in  fraud  of  his  duty  tO;  his  owner,  when  he  went  to 
N!ew  Zealand  instead  of  to  the  JSast  Indies ;  but  if  they 
thought,  on  the  other  hand,  that  he  merely  mistook  the 
mining  of  the  instriictbnsi  or  the  best  mode  of  acting 

for 
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for  di«  puiTXise  of  carrying  them  into  effect,  then  to  find        18M. 

Sx  dw  defendonL    The  jury  having  foand  for  the  de-       .-, 

feodui^  the  Lord  Chief  Justice  then  said,  that  be  was  w^^ 
of  opinion  diat  the  plaintiff  was  not  entitled  to  recoTeTt 
tnasmach  as  at  the  time  of  the  loss,  the  ship  was  not 
snRng^  on  either  of  the  ■  voyages  contemplated  by  thi 
policy,  and  he  directed  a  nonsuit,  with  liber^  for  the 
plamtiff  to  move  to  enter  a  verdict  A  rule  nisi  faarinj^ 
been 'obCained  for  that  purpose, 

Martyot,  Gttmey,  and  Maale  now  shewed  cause.  Th^ 
■Inp^  at  tbfj  timeoF  the  loss,  was  not  pursuing  a  voyage 
protected  by  the  policy.  The  liberty  which  it  reserves 
*'  to  tMdeand  sail  backwards  and  forwards,'  and  forwanb 
and  backwards,''  is,  indeed,  expressed  in  terms  of  large 
and' 'extensive  import;  bat  they  are  not ' suffident  to 
OMBpiebend  the  voyi^e  in  qoestion.  The  liber^  is  fdr 
thtr said  ship  "in  that  voyage  to  proceed,  ftc,"  wbicU 
Aews  that  the  **  trading  and  suiing  backwards  and  for- 
wards, and  forwardsand  backwards,"'  was  tobe  a  trading 
and  saHing,  either'  in  the  voyage  from  Nem  Soatk  Waltt 
td'SaM  Amerieoi  or  in  the  voyage  from  New  Soiah 
WdUt  to  the  Bast  Indies,  consistent  with  and  sjAmr^ 
nite 'Id.  a  predominant  intenuon  of  proceeding  fay  the 
oidilMry  or  proper  coarse  from  New  South  Waits  to 
cUe  br  o&er  of  those  termini.  A  similar  constrtictiOii 
fatt  baed  ati[Uied  to  analogous  words,  in  the  cases  of 
2IMbV  T.  JUmdt{a),  Langhome  v.  ARmitt{h),  Ham^ 
ikMd  y.  Itterf  (c>,  and  St^y  v.  Whitmore  (d).  '  It  may  be 
said,  that  the  ship,  at  the  time  of  the  loss,  having  been 
in  the  proper  tnurse  for  proceeding  frtim  Nm-Soi^ 

(a)   \iiEa»,VlS.  (V)  4  ToKKl.  511. 

(c)  4.8.-^  ^79.  (4)  SB.iA.iS. 

P  5  Waks 


tiu^  ipoufse  by  neturaiQg  to  2^<R)d  jSoei^  .^M^  WiU  aot  di&^ 
iJlWffs  tha  iinderw^k^rs,  inasiniicb  ap  |$he  wa^  \o&%  hie^i^ 
t^fi/t  jptemiop  was  oarried  imo  effiMst,  It  mM#t  bo  ^t 
mitt^  th^  an  uoea&ecuted  intention  tp  devUtp  vUl  po^ 
djflcbarge  the  und^irwriter ;  but  witb  tbU  qualiSc^ilian 
(w^ich  19  alirajs  to  be  uQdqrs|pp4i  apd  is  aometimes 
4^?(press)ed  by  the  judges  wl^lay  doi¥Q  the  nrfe)^  tbut  the 
ship,  at  the  time  of  the  losif,  mu^  h^  sf^iiog  on  tl9# 
voyage  insured.  Indeed  it  is  not  strictly  a  deviation 
or  inteofion  of  deviating  on  wbi^h  the  de^ndant  r^Ues, 
b«lt  ooi  the  ship  having  sailed  on  a  dii|erent  voy^ige  from 
^  voyage  insured*  It  does  not  follow  that  phe  wm  qp 
tl^t  ^ogrpge  becmse  b^r  cofirsieb  ap  ]br  as  she  pi^jrsiiKd 
it,  GQin^^d  with  tli6  course  .she  would  hay^  pursued  i^ 
phe  ^ad  anil^d  w  it.  {a  qr^^  to  be  -on  a  voyage  hpsfk 
JLto  jB.  it  is  not  sufficient  that  the  v^s^  shpuld  b#  #( 
Cf  an  intermediate  point  in  the  course  from  A.  to  B, : 
it:  '^  necessary,  in  addition,  that  the  ship  should  have 
departed  fix>m  A.  with  the  intention  to  proceed  tp  Rf 
The  nature  of  the  riil^  piay  be  v^ry  different  befi>re  the 
s^  arrives  at  the  dividing  point  oi  two  di&reot  voy* 
eg^  having  a  piirt  of  their  course  in  Qomaaqiv  l^k^ 
tiflk  does  ipot  diapend  on  the  loc^  situation  oi^y  of  tf^f^ 
f^p;  the  state  of  repair,  the  crew,  stores,  ^c  pxqi^ 
fisir  ojDfS  vpyii^  may  be  very  diffibrent  iroip  thos^  %*  tha 
^^  %nd  ^ooapy  other  circumstapqes  influfincupg  tb^ 
xi^^,  knay  be  different  in  that  part  of  th^  two  voyages 
w)Mph  is  common  tg  hoth ;  and  the  underwriter  who 
fjPOipts  poe  risk  might  i^se  the  other.  1%^  cfise  of 
Wgffklri4g^  V.  Ppyd^l  (a)  i^  in  point.     That  w^  f^.  iu^. 

(a)  Doug*  IS. 

surance 
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snnooe  it  and  from  Maryland  to  Cadiz  i  the  ship  stUad        18M* 

for  ^almotttht  and  the  loss  took  place  io  the  CAesapeaie 

Ba^f  whic^  is  in  the  coane  of  the  voyage  from  JiDinf- 

laad  to  Cadixj  as  welt  as  to  Faimouth  i   but  the  Court 

held,  that  she  was  not  sailing  on  the  vt^age  insured, 

and  that  the  underwriters  were  not  liable.     Now,  tn  the 

present  case^  the  ship  would  be  protected  on  a  voyage 

frcHK  Nad  Sadh  Wales  to  ■Scii^  jlaerifo,  or  on  a  voyage 

from  Nem  South  Wales  to  the  East  In^fes,-  but  shp  had 

not  sailed  on  either  of  these  vojraffes.     There  wax  no 

JDtentioa  that  she  should  proceed  to  South  Jm^ica,  aofl 

ilbfiy  therefore,  was  not  on  that  voyage,  and  she  was  nqt 

in  |he  course  of  the  voyage  to  the  EaU  Indies.     The 

voyage  09  which  she  sailed  was  a  voyage  from  Nep 

Sadk  Wales  to  Nem  Zeaiaad  and  back,  and  (faaica  tp 

the  East  Indies,  and  do  such  voyage  is  comprehended  by 

tbp  terms  of  this  policy. 

^lett,  Campbell,  and  E.  Pollock  cootri.  This  is  ^ 
p(^^  oo  ship  couched  in  very  confused  afid  contni- 
^fffctmy  terms.  But,  giving  it  a  reasonable  construction, 
it  must  be  held  to  protect  the  ship  on  any  intenoedi*^ 
wjyfge  between  SotUh  America  and  the  East  Indies  bafi:^ 
the  inasler  had  determined  upon  his  destinaticHi,  and  bad 
actually  proceeded  on  the  voyage  for  his  final  destingtioB. 
Tb^  policy  is  at  and  from  Idmdon  to  New  South  jVates, 
and  at  and  from  theaoe  to  the  East  Indies  or  Souti 
Jmricai  and  the  risk  is  \o  continue  until  tbe  ^ip 
shall  arrive  at  her  final  port  or  place  of  destination  ip 
the  Ea^  Indies  or  in  South  ydsurwo.  Then  cgfp^  the 
lively  to  touch  and  yljay  at  all  po|ls  fipd  pl*!^  .what- 
soever. Now  if  the  policy  had  stopped  there,  it  must 
baadinitted  that  tbe  tmssI  wonid  not  have  been  at  liberty 
Pi  to 


;W$.  'td'fddclr  br  «iay-A^%^^t<<)t%  tb^  diMst  Kne  dT'ilfe 
^  ♦tijlii^'  'Bbi  Hfcre'fiii  iSWBrt^'rdteiived  is  toticK  lirgiRt, 
'fi^'^  ii(  iixi  take 'hi  ti^  A\siMr^  g6bd»^  and '  pt^^Kengiftts 
'iM'tii  i^  ittad  ^isS^'M'  nid  'fbf  lOI  pbii^  ^at- 
'kd«VM^;  p^iildh^  M  ^fe^  attrd  (teif  b4dc#tol9  and 
')U^ria>ds,'aud'i(iHriM8  iM  m^mti'-  Thefe'lktter 

VlHb^m'  di«  '^I^''wiis'%  tfi^  \!byt«^Tatibtt'  oT t6ie 

^  fiitlelitt^n  ^  th^'i^CUiiTidrid  fitat'WaM'a^^ 
^Ob'ttdlitl^  bkdcwBVdk- iiiia'<fo^kHfc/'i£5  ^^ Hs'to  ihe 
"^dticUiigy ''the t^iii^p&l  ol^  of  t^e'^Rcy,  thel^or^ 
iHbA'ttedM^vdi^age^ifhiidf'ffafc  j)ks<!dbkl  Hmft^'  iiha 
^^^f^dentfyibtfifif^  Was  ^ivite^ted-iir^ilst'sWwil  saifihg 
'  '«kkirtti*d«'iitM  fdirwitMtt'^hfU  t6Dii>  limits; '  ¥7bV  tfie 
voyage  from  New  Zealand  to'3^M>  S^X^WdUi^  iHriB 
within  tliose  limits,  and  therefore  the  underwriters  are 
liablii.'  'The  tasM  citlsd  W  ^e  otheif  in^e  are  nik  in 
•^piMt,  finin  all  ^thert  tUe  liberty  w^  otily  to  touch'  ftttd 
i^  M(l!«Hy  tMrtls'ititfd  f>Iac(^  in  the  V{^r8ge;^'btit  iri'^is 
'<^i:bii'fibiert7  is  jxttY^nfi^fy  to  trade,  and  to  sail  ItAck- 
llfMih  and  forwards.'  In  Jlf^Su^- v.  JtUl^eiais  (aj '  )lhe 
'pAHity'wii  tt  taiOtlmtk  £iM(d»ntd  any  and  all^bitt  nkd 
j)Mde»  lb'  the  ^Itic  .Ari^^  forwards  and  backWatd^' '  faitd 
4>ti£idi^afd»and1oi<#aM8  {h>im'p}dce  to  place,  'an^  tit>b 
^Wrfto'^ort,  ind  Until  her  saft -Arrival 'kt  lift-  pok  b( 
<AH«l^J{tehai>ge.'>'It'<^  hyd  tll&t^  the  ship  afyrha^iig 
^tife'tdudhed  at  ft^'pUrti<AiIar|)<n^''for  iorder^j  was  not 
>*tkxma>6A  «tidVr  Ati^  pdticy  hl^ditag  to  thesamepti^ 
'i^jAih  r«IMl  tlt(»e'ilr'irak-iiiid%-dt6  Coart  that  tbie 


^    "^  words 


IS  the'stbSc  Ttff  VeARB  ot  OEOHOE  IV.  Hi 

wdrds  **  IWckvards  and  ibrwards"  seemed  to  intend  an  IBSfl^. 
inverted  course ;  and  that  "  nntU  her  safe  arrival  at  her  ...-."Vi 
final  >poit  of  discharge"  iDeaAt  not  wh«re  it  mi^t  wHa 
be  faiteoded  that  the  ship  should  discharge,  hot  where 
her  laM'  port  oF  discbarge  should  be ;  ^nal  being  us«d  ifi 
oontradistitittion  to  elective  port  of  discharge.  In  tlift 
case  of  Armelt  v.  Irmis  {a)  a  similar  construction  was 
pQtnpODfc  policy  containing  the  wortis  **  backwards  and 
forwkr&,"  but  no  permission  was  given  by  noOie  to  tnlde. 
The  Couitt  however,  held  that  under  the  Words  "  to 
toodi  and  stay  at  any  ports  and  placEfs  wfaatsoeTer,  and 
Ar  any  purposes  whatsoever,"  it  was  not  a  deviation  to 
stay  fitr  the!  purpose  of  trading.  Iti  Langhtm  y.  JSl' 
■mUt  t^y  tbfj  policy  was  at  and  from  Lari^m  to  any  porto 
and  placeman  the  BeJtk,  baclcwards  and  forWanU. 
G^ifoJitheresaysthennderwritersareasWellacquun^  ' 
irith  tfaeiisrtnre  and  extent  of  the  risks  as  ths  asiUrtd. 
Now  what  are  the  risks  ?  To  -  aiiy  port  or  port^  place 
or  pitos  in  the  BaUic.  'thA  ship  is  not  bound  to  sel^ 
ber  port  before  she  commences  tier  Voyage,  it  is  bed^ 
wards  and  fervards,  with  liberty  to  toudi,  and  May,  ati^ 
tnde  at  dl  ports  and  places,  and  for  all  purposes'  'wbat- 
tidtxtt.  The  permission  to  stay  for  any  piitp<»e  vAin- 
wert!rWhsX  indeed  be  for  some  purpose  within  tbe 
sedpfi  of  the' adventure."  'Nbw  h^  the' t^in^'of 
gOo&'diid  {mssengers  tDNM>  teHUaidexiA  hiJ&ioPort 
Jachan  Was  within  the  scope  df  th^  adV^tiire  cittl- 
texaplsited  by  the  assured.  "niefEnalport'ofdeadnatidh 
was  left,  in  M^me  measure, '-andefiAed;'ai  t^n  as ''the 
convicts  'Were  discharged  froln  Ae  vesstil  It  was  ue 
capuin's  duty  to  do  tbebtet  be  could  for  tbe  benefit  (^ 


c .   « 


BditBfi^ 


189^  iJlie  -  Qwqflr :  aii4  with  t)wt  Ti<Nr  b»  ^tered  into  a  coor 
trpct  tp  G^rry  pw^eng^  to  New  Zealand^  with  thf 
intWtion  of  rotuming  to  f^art  Jackson.  Now  the  policy 
^^^ly  qont^mpl^t^i  a  trading  wyage ;  apd  ^at  being 
Itb^  principal  piiipofie*  the  taking  pas9eDgefr§  firom  Pint 
J^i^kfimt  tQ  Nt^  Zealand  was  wit^ii^  ^  polMiarf 

.A^PIAPTV  (^  J*  I  am  clearly  Ckf  opinion  that  thaalw 
jnw  wit  within  the  prptectipn  of  the  poUcy  whilst  she 
'  ym  09  thp  voyage  frpm  ffew  ^msth  Wale^  to  ifinp  ^- 
^<^  axid  tw^  to  JV^to  i$9i^4  ^^iP,  That  wa«  clearly 
Ihf  vpyaga  iipftn  whi<;h  she  was  sailing  at  tb^  time  when 
(4ie  if^  ]|pst>  The  voyage  insured)  is  from  London  to 
iZf<n  ^flffii  JValest  and  thence  to  South  4>'^eriQf'  or  the 
^^fi^tf  fy^ie^  Supposing  the  policy  had  stopped  there  it 
fOfli^.  W?t  k^iye  been  contended  that  this  was  a  loss 
Wjtim  thpfe  FOids^  But  l;be  policy  ccopitains  other 
wprdsf  yv^  that  it  should  be  lawful  for  the  ship,  &c.  to 
pf^ce^d  and  sail  Uh  a9d  touch  and  stay  at  any  ports  or 
pjj^upas  whatsoever^  with  leave  to  take  in  and  d^chi^rge 
Ijjppds  apd  passengfsrs  i^  all  ports  and  pifEM:e^  in  th^ 
Chj^^neh  Cork  ip  Ireland^  and  Madeira^  Cape  qf  Gop^ 
IfgfJff  Sf*  Hclem%  and  wheresoever  the  ship  may  pro- 
Qjfpdi  tOt  as  well  on  this  as  on  the  other  side  of  ^ 
,Cope^  of  Qood  Hope  t^  Hom^  and  for  a)l  purpose^ 
wb^itfQever»  apd  par^ularly  to  trade  and  ss^  backwardji 
^4  ipnvard^  and  ibrw;ards  and  backwards.  These  ar^ 
w:9rd^  c^taiplyi  of  vety  large  and  extensive  ip^rt;  but, 
JWga  B^  they,  are,  they  must  receive  that  constructio|i 
yAjix^  Ji^  \k^i^  ,giveii  to  ^ilar  words  in  otfier  case^  | 
.^ndji  givipg  thi^m  that  coi^structioq,  we  must  hold,  that 
by  this  policy  the  ship  would  be  protected  by  the 
policy  so  long  oply  as  she  was  sailing  on  aa  intermedin 

ate 
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ate  v<^age,  undertaken  with  ti  view  to  [Ik  ticcoiopUtJik* 
meat  of  one  or  other  of  the  \ojages  ppinted  out  by  tb« 
policy  OS  the  principal  object  in  coatempUtion  of  th« 
parties,  Tiz.  a  voyn^ge  either  to  South  Jmerica  or  tfa/f 
East  Indies,  Ut)i«ss  the  words  of  the  policy  b^  so  coO" 
struedt  there  can  be  ro  limit,  either  of  time  or  place,  to 
the  risk  described  in  this  policy ;  but  coiutruiog  thev 
io  that  linuted  aense  which  has  been  put  upon  sinil^f 
words  in  other  policies,  io  order  to  make  this  a  Iptnf 
within  the  temu  of  this  poiicyi  the  chip,  at  the  tini|f 
of  the  loss,  nuist  iiave  been  upon  a  voyage  &om  ifevi 
South  If  ales  to  SmUA  Jmerka,  or  tirom  New  South  JVaitf 
to  the  Efttt  Indiet,  or  soiling  backwards  and  ibrvardR 
upon  pome  uitermediate  voyage,  with  the  view  imd  for- 
the  purpose  of  accomplishing  a  voyage  either  to  Souiis 
America  or  to  the  East  Indies-  In  this  .case,  at  tbe.tinu) 
of  the  loss,  the  ship  was  on  a  distinct  voyagtv  DPt  aab* 
ordinate  to  or  connected  with  either  of  the  voyage 
contemplated  by  the  parties  as  the  principal  elyects  of 
the  contract.  That  being  ao,  she  was  not  at  that  time  on 
the  voyage  insur^  aod*  QonjKqHeDtly,  (ba  plaintiff  js 
nqit  entJded  to  recover*  ^ 

Bayixt  J.  This  is  not  a  policy  for  time  haX  ior  « 
pVticular  voyage.  The  rule  of  construction  wJlich  hwi 
beeji  q^ed  to  policies  couched  in  sinular  teEios  murt 
also  be  applied  to  this.  Now,  a  liberty  to  touch,  stay, 
and  trade  at  any  ports  at  places  wbfttaoevei,  has  bfen 
held .  to  ba  confined  to  a  staying  or  trading  at  any  port 
for  a  purpose  subordinate  to  the  voyage  insured,  which 
is  the  principal  object  of  the  policy.  I  thiok  the  liberty 
0  sisil  backwards  and  forwards,  and  forwards  and  bad^ 
k  «ardS|  must  be  construed  so  as  to  protect  the  sh^i  so 


Btftltiii 


tMtl  l^^'bhly  to  sue  was' sidling  dn  a  vcrjriage  having  for  itt 
tftimfl^  bbjbdt' the  aok^inptishibeht  of  the  principal 
Vdyaj^  iH^torisd,'  ^Idi,  in  this  ca^' was  a  voyage  eittier 
Ky  S&iaiAmericiW  to  this  jfox^  Tfi^s.  The  question^ 
thM  is,  #bedii^  this^  ship  was  nt)€/n  the' voyage  insured^ 
liijdi^iiinewhetr  the  T6bs  todt  place.  Kow,  wh^t'waii 
(ft«%yi^  insured  ?  flrai,  frotai  2>>iu2oii  to  New  SouM 
WitUt.  That  !s:  dne  sta^.  'Wh^  ^6  ship  airiiv^ 
ft)^i  flil^  d#tter  was  ib  hitre  ifaiii'  6ptlbn  of  senidiiig^ 
Mtf'eUIierto  Sm  Meri^  6t  iic^  ilk^  Ma  Indies  i  }M 
K'W thbn  Itf  rHk^ "mo^,  abtf ^«  ves^ Was  the^ 
^^  ^it  td  WetKihih^'iSbi^  ^tsi^d,  that  bein^ 
<6i^'Ultx^<iate  bbj^^^^^c^  to  abiiiis  pbrtfn  thcS  £a£(  Indies^ 
fUU  tong  ihe  Wdtiitotte'olSed;.  lii  btdet  to  he  withte 
^^^rdtectiont>f  the'j^^^  ahipiniust  either  b^  o^' 

flyaway  io  Soiah'Merica,'^  bdfag  thW 

ul^SAM  elg^  or  'll6  ihe  Eatt  tndih,  the  JBtto  /niff^^ 
b^g  the  tiltimate  i^ect  of  the  voyieige.  But  here  the^ 
V^ssd  s^ed  on  ah'intennedlatevdyage  to  "Nem  Zealofut 
akid  tMck*,  and  although  'Nem  Zealand  is  in  the  wajy  from 
J^i^  iSbii^X  Ifaleg  to  SoutH  Akaica^  yet;  thdt  voyage  was' 
commenced  without  having  for  its  ultTmate  object  di^' 
voyage  to  South  America^  and  Nem  Zealandwaa  not  in  the 
way  to  Vb^  Bad  Indies.  The  ship»  th^r^fore^  at  the'tt^ 
oT  thie  lc»s,  was  not  on  a  voyage  contemplated  by  the 
ptKkjf  send,  thel^rl^  thb  underwriter^  Bte  not  liable*' ' ' 

I  •  •  <  I 

"  HoLiiOTDimd  taimxDAiiM  Jt.  c^aaHeted. 

'■'""'.  .  "      '  ■'  •'     Itute discharged:' 

f  «  .  '  i 

/ 1  !'«.• ;        ■<■  ..'['»'>        ■! '  ■  i 
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1BC6J 

Hbwukb  against  SBiVf&u^ 

T\ECLAKATION  slated,  that  oa  the  Ist  Jamar^  DkImiUm 

ISSO,  at,  &C.  one  W.  Humphry  and  ooe  £.  Hvla-.  a.  <r^  Muad 
.p&rgi  WBTB  sMsed  io  their  demesne  as   of  fee,  of  and  ^^ai\^' 
91  B  ocrtaia  IIW^SDllge  or  iqii,  and  yard  thereto  «df».  k,  J'^i^ 
jfHaiD^  with  the  appurtenances, ,  situate  at  ChieUUervi  *^^2^^ 
and. being  so  seised*  they. the  said  W.  andjS.,  '*y  *' riia^Sfff""'* 
dettur«k  did  jdemise  the  saidmesmaire  or  inn,.and  ntd,  '•^''''Tmn, 
i^th  the  srawrteoancet*  to  the  plaintifi^  babendum  foria  dMcrmiDcd 

.  .        ■       .     ,  .         .    ,         .  .  t*^  deftnA 


term,  of  jteus  io  tbe.  ipdenttireTBuntioniK^.by.viiftga  tf  mupoMMMd 
vlucfa  sBJd  d<^i«e..tha  plaintiff  enteredand  became  pot-  D^cr  lud^nnt 
seved  for;  t^  term,  to  wit,  :&c. ,  U  then  stated,  that  t^^^^ 
ddandant,  to  wit,  Sui.  wag  possossed  of  a  cattain  othetf-^^^^* 
yardt:  with  the  .appvrtenanceii  situate  and  beings  at.  J^'^?^ 
fMshattr  .f&xttei\dy  Vie^  to  and  .adjoining  the  pre* i''""^<^'*ix)- 
mises  of  the-  pLuntiff,;  as  tenant  thereof,  to  oo«  A:  WUh^  Undioni  gnnu 

ed  to  ^.,  hii 
the  reversion  bfllo^Rg . to  A.  WiUai  and  the  litid'lf¥^<  hdnandw. 

Uam  Mid  Sdmfd  being  ao  as  aforesaid  seised*  and  the  uhI  auiboritj 

laid  cMwf^t  beiog  sp  possessed  of  the  sBtd  (4her  ^^,„tru^^ 

yard,  with  th^Bppui:te(iaifce^  the  revcnion  of  aodinthw  accfukniMf 

,  I  ,  or  drain  fiom 
mioatet  Aotti A  mimiitgt  or  iatiiiMa  mi  ttrdit,  inddDt  tf  1  celtain  '^art  of  the  nrd 
«f  thc.<lcf<n>d«it,nnu  tod  jnto  tbe^^ardof  d(C[dualiS';  Mujtbar^  biffin,  and  iMBinh 
■tul  hii  fi^TQcn  uiil  teouit*,  occupien  of  ihe  mouiuge  ind' jard,  jiouM  tuTe  thg  foul 
water  caltKtcdiD  tlgcicutltrj  oTlbe  laid  nwHiiaga  .or  inn,  to  run  aiMl.^ai)  rrom  and  out  of 
the  Mmc,  ibrough  and  along  die  iiid  gutter  or  dnin,  Inlo,  upou,  over,  acroia,  aod  out  of 
llwiaid  put  ortboxar^oftlM.  difandantt.aoto  Md.wtO'tfatt'jflrd.oC  dl*  plaintiB;  for  ao 
lm>s  liiT.t  33  THcd  and  occaiian  ahould  rvquire  Tor  tbe  eoDvcnienl  occupatioa  of  tlii  nna- 


I  slated  til*  grant  lo  ba  for  *o  long  lln«  u  ihc,  defendant  dionid  b«  and 
CDDCinut  IB  poueMloD  or  oecupatlmi  of  tba  (aid  lMI-4Dealloii«d  ImhI,  or  16  long  aa  (he  aauta 
should  be  tcqu'siic  for  the  conitMiicnt  occupation  of  tlie  menulgc.  Itappcand  in  CTidowa 
Uint  ihe  licence  to  eomtrutt  and  eontimra  lira  drain  iraa  1>]t  parol :  Bald,  lliataa  tba  li^  , 
daimeil  in  Uie  drclaratioD  wai  a  freeliald  right,  avumiDg  that  it  ira*  ap  nanment  onJjTi 
upon  ifae  knd  of  moUwr,  and  nM  an  IsiMtt  In  ths  land,  It  crald  Mt  ba  cnatad  without  , 


BmtnjkM, 
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1M8j       tame  belonging  to  said  R.  WUk,  afterwards,  &c.  the  said 
^  defendant  did  iriye  and  srant,  and  the  said  WiUs  did 

give,  granti  and  confirm  unto  said  William  and  Edward^ 
their  heirs  and  aMgii%  licaioe  and  authority  to  make 
and  construct,  at  the  pn^r  costs  and  charges  of  said 
IF.  and  JB^  a  certain  gutter  or  drain  from  and  out  of  the 
siM  nelsttag^  or  irin^  into  and  upon,  over,  across^  and 
oat  of  a  certain  part  of  the  said  yard  of  said  defend- 
aaCy  ttnt6  and  info  the  said  yard  <lf  the  plaintiff;  and 
that  said  W.  and  23.,  their  heirs  and  assigns^  aind  tbetr 
fiunntfa  and  tenants,  fh>m  time  to  time  and  at  all  timea 
in  Ibttirat  oeaupiers  ctf  the  said  messuage  or  inn,  and  yard, 
iPitk  the  said  appurtenances^  should  have  the  foul  water 
(from  time.to  time  ooUeeted  and  bring  in  a  certain  part,  to 
wit»  the  scollefy  of  the  ssid  messuage  or  inn,)at  all  times 
to  drainy  run,  and  iow  from  and  out  of  the  same, 
thiMgli  and  along  the  said  gutter  or  drain,  into,  upon, 
dfer,  across,  and  out  of  the  said  part  of  the  said  yard  of 
the  said  J4me$  Shippam^  unto  and  into  said  yard  of 
plainfiff,  for  so  long  time  as  need  and  occasion  should 
require^  for  the  couTenient  occupation  of  the  messuage 
or  inn,  with  the  appurtenances.  That  said  fV.  and  B^ 
confiding  in  the  said  licence  and  authority  of  said  James 
Shippam  and  said  WUU^  did  duly  make  and  construct, 
at  tiieir  own  proper  costs  and  charges,  such  gutter  or 
drain  as  aforesaid,  from  and  out  of  the  said  messuage  or 
ina,  into  and  upon,  over,  across,  and  out  of  the  said  part 
9i  the  said  yard  of  said  defendant,  unto  and  into  the 
yard  of  the  plaintiff,  according  to  the  true  intent  and  meaiH 
iiig  of  the  sdd  licence  and  authority  so  given,  granted, 
and  confirmed ;  and  said  W.  and  E.  necessarily  expended, 
fcc  a  large  sum  of  money  in  and  about  the  making  and 
constructing  of  the  said  gutter  or  drain,  of  which  said 

premises 
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premises  the  defendant  had  notice.  Breftcb,  that  the 
said  defendant  not  having  given  any  notice  to  the  said 
fV.  and  £.,  or  the  plaintifl^  or  either  of  them,  or  mode 
or  oflered  any  compensation  in  that  behalf,  or  counteN 
manded  Or  revoked  the  said  licence  and  authority, 
wroi^uUy  and  injariously  stopped  up  the  drain.  Other 
ooaots  stated  the  right  to  Iw  for  so  long  a  time  as  the 
detendBot  should  be  and  continue  in  the  possession  or 
occupation  of  the  last-mentioned  yard,  or  so  long  as  it 
should  be  requisite  for  the  convenient  occupation  of  th^ 
j^intiff's  house ;  some  stated,  bis  part  of  the  consider^ 
«tkm,  that  the  defendant's  landlord  ^tould  do  some 
repairs  to  the  defendant's  premises.  Pies,  not  guilty. 
At  the  trial  before  Graiam  B.,  at  the  Spring  asuzes  for 
^  oouBly  of  Sussex,  1825,  the  following  appeared  to 
be  the  fects  of  the  case.  The  plaintiff  was  a  lessee  of 
dte  SaxM  Inn,  at  Chidtester,  under  W.  and  E.  HtagtArt^ 
In  May  1819,  W.  and  E.  Htm^rty  rebuilt  the  Stmh 
im,  at  Chiekester,  and  being  desirons  to  eonstmct  m 
drain  in  the  adjoining  premises  (in  the  possession  of 
liie  defendfflit)  applied  to  Wills,  the  landlord,  who  said 
he  had  no  otigection  if  his  tenant  had  not.  The  HtM* 
pknyi  fiirAer  agreed  to  repmr  the  defendant's  premise^ 
to  rai«e  h»  cbimniea,  and  to  pave  his  yard.  The  de^ 
fendant  assented  to  the  making  the  drain  npon  thest 
terms,  aod  they  raised  the  defendant's  cfaimnies  and 
pKved  hu  yard,  and  thereby  incurred  an  ezpence  df 
iOOl.  The  drain  was  constructed,  it  was  pared  at  die 
bottom,  and  covered  with  sc^  stonc^  and  the  sides  were 
brick.  Upon  these  facts  OraAam  B.  was  of  opinion  that 
the  right  claimed  under  the  licence  granted  by  the  de» 
fendant  and  bis  landlord,  to  have  the  drain  in  the  soil  of 
^er,  was  an  uncertun  interest  in  the  land,  mtbin 
Ae 


egabm 
SiiirfrAir. 
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^f^  4?  >^^-  c^^ction  of  the  statute  of  fraiids»  and  not  beiog  - 
granted  by  any  iostruio^t  in  writing,  the  plaintiff 
acquired  under  it  a  right  ^  wi(i  only,  which  was  deteiw 
mined  .by  &e  defendanlfs  ^topjung  up  the  drain*  He 
therefore  direcfted  a  nonsoit^  with  liber^  to  the  plaintiff 
to. move  to  enter.a  verdict*  Taddy  Se^U  in  Isst  Easter 
term  obtained  a  rule  nisi  for  that  purpose^  and  cited. 
W^,y*  JPaternoUer  {a\  W(Hfd  v»  Ijake{b\  and  G^fiB^. 
V.  Riii  {c\  to  ahew  that  the  plaintiff  acquired  no  iiv- 
teiest  in,  the.  land  where  the  drain  was  situate,'  but  a,- 
mere  qweniei^  on  the  land^  vUs.  the  right  of  baring  tbei 
water  run  over  it.  This  case  was  argued  at  the'sittinga 
in  banc  after  last  Michadmas  term* 

I      ■  *  •  ' 

•  4  ■  I  ' 

::■...■■•       •■•.,.. 

■ 

Marryal  and  Plait  shewed  cause.  The  pUuntifl^ 
by  Virtue  of  the  licence  itated  in  the  declaratton,'  acr 
quired  an  interest  in  the  soil  of  another,  and  the  licence^ 
not  being  in  writing,  he  had  only  an  estate  at  will,,  and 
that  was  determined  by  the  defendant's  stopping  up  th^ 
drain.  The  plaintiff  acquired  the  exclusive  use  of  that 
part  pfthe  land  on  which  the  drain  was  constructed.  The 
owner  of  the  inheritance  (so  long  as  the  right  to  have 
the  drain  continued)  was  prevented  from  using  the  land 
fpr  any  purpose  so  as  to  interfere  with  the  right  of 
the  plaintiff;  he  could  not  build  a  wall  there.  He 
therefore  had  parted  with  some  interest  in  the  soil 
which  before  belonged  to  him,  and  whatever  that  interest 
n^as,  it  had  passed  to  the  plaintiff.  The  latter  then  con«- 
tracted  for  i^n  interest  in  land ;  and  it.  is  a  case,  therefor^^ 
w]|hm  the  words  of  the  statute,  and  clearly  within  the 
mischief  against  which  the  legislature  intended  to  guard. 

(a)  iViiMr,  71. .  CO  Sayer,  Z.  (c)  YOv.  159. 

As 


\\ 
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As  to. the  cues  cited  on  tbe  other  side,  JVebb  v.  I^er- 
noster(a)  was  decided  before  the  statute  of  frauda. 
ffood  Y.  Lake  {b)  was  decided  after  the  statute  of  frauds, 
but  tbiU  case  cannot  be  supported.  Tbe  pUiotlff  was 
to  fasve  for  seveD  years  the  tale  use  of  that  part  of  the 
land  opoo  which  he  was  to  stack  his  coals ;  it  cannot, 
therefore,  be  distinguished  from  an  actual  demise  for 
aeren  years,  and  that  clearly  would  be  within  tbe 
statute.  Winter  t.  BtvekweU  is  not  in  point,  because 
tbe  defbxlant  put  up  the  skylight  on  his  own  land. 
Fentiman  r.  Smith  (c)  is  directly  in  point.  There  the 
plaintiff  declared  (in  case  for  obstructing  a  waters 
course),  upon  bis  possession  of  a  mill  with  the  appur- 
temmcett  and  that  by  reason  of  such  his  possession 'be 
had  a  right  to  the  use  of  the  water  running  in  a  certain 
tunnel  to  tbe  mill ;  it  was  held  that  such  allegation  was 
not  supported  by  proof  that  the  tunnel  was  made  on  the 
defendant's  land^  which  he  bad  agreed  to  let  the  plun< 
tiff -have  for  this  purpose  for  a  certain  consideraticii ; 
but  of  which  no  conveyance  was  made  by  bim  to  the 
plaintiff,  and  be  had  since  refused  assent ;  because  tbe 
plainUff  had  not  tbe  water  by  reason  of  his  possession  of 
tlie  mill*  &C.  but  by  parol  licence  or  contract}  which 
could  not  pass  the  title  to  the  land,  and  as  a  licence,  mw 
revDcabl^  and  revoked ;  Lord  ^Unborough  there  said, 
tbe  title  to  have  the  water  flowing  in  the  tunnel  over  the 
defendant's  land  could  not  pass  by  paror  licence  with- 
out deed ;  and  tbe  plaintiff  could  not  be  endtled  to  it  as 
Mated  in  tbe  dedaradoti,  by  reason  of  his  possession  of 
Ac  mU,  but  be  had  it  by  the  licence  of  tbe  de&ndant, 

(i)  Sagtr.S.  (c)  4A«,l67. 
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IMS*       or  by  oontra^et  with  him;  «iid  if  by  iioenoe^  it 
""^'^       rsvocaUe  at  any  time. 

TadAf  Ser|t.  and  Lang  contri.  The  plaintiff,  by 
Tirtoe  of  the  licence  did  not  acquire  any  interest  in  the 
goil  through  which  the  water  was  to  flow,  but  a  mere 
easemrntj  viz.  a  right  to  have  his  water  flow  through 
tfiat  pert  of  the  soiL  It  is  true,  so  long  as  that  right 
oontinned,  the  defendant  or  his  landlord  could  not  build 
so  as  to  obstruct  the  flowing  of  the  water.  Nor  can  the 
owner  of  the  soil,  subject  to  a  right  of  way,  build  upon 
Us  land  so  as  to  obstruct  that  right.  GodUy  t.  Frith  (a) 
is.  an  authority  to  shew  that  sudi  a  right  is  an  easement 
only,  and  not  an  interest  in  the  land*  In  Parker  v. 
8taniland{b)9  a  contract  for  the  sale  of  potatoes  not  dug 
up  was  hdd  to  give  the  purchaser  no  interest  in  the 
land,  but  an  easement  only,  viz.  a  right  to  come  upon 
the  land  for  the  purpose  of  taking  up  and  carrying  away 
the  potatoes.  In  Webb  y.  Paternoster  {e\  it  was  held, 
that  a  grant  of  a  licence  to  the  plaintiff  to  stack  hay 
upon  land  for  a  convenient  time  till  he  could  sell  it,  did 
not  amount  to  a  lease  of  the  land,  the  agreement  being 
for  an  easement,  and  not  for  an  interest  in  the  land.  In 
Wood  V.  Lake  (d),  a  liberty  to  stack  coals  upon  part  of  a 
dose  for  seven  years,  and  that  during  that  term  the 
person  to  whom  it  was  granted  was  to  have  the  sole  use 
of  that  part  of  the  close  upon  which  he  was  to  have  the 
liberty  of  stacking  coals,  was  held  to  give  no  interest  in 
the  land ;  and,  therefore,  notwithstanding  the  statute  of 
frauds^  it  was  good  for  seven  years.     That  case  was 


(ii)  Ttlw.  U9.  if)  11  EtutyZeS. 

(c)  AilflMr,  71.  ((f)  Sayer,  3. 
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cited  with  approbatioD  by  Gibbs  C.J.  in  Taj^  tj  1886; 
Heaters  {a).  These  authorities  shew  that  the  plamlifif 
did  not  acquire  any  interest  in  the  soil  of  the  laud 
tfarongh  which  his  water  was  to  flow,  but  whether  he 
acquired  an  interest  in  the  soil  or  a  mere  easemest 
under  the  licence,  Winter  t.  Brockmeil  (&)  is  an  autho- 
ritjr.to  shew  that  this  licence  could  not  be  recalled  after 
it  bad  been  executed  at  the  expence  of  the  plaintiff,  and 
TVgJor  V.  Waters  is  an  authority  to  the  Bome  effect  j 
and  in  that  case  Gibbs  C.J.  after  referring  to  WHAr- 
Paternoster  [c).  Wood  t.  Lake  {d),  and  Winter  v.  Bract. 
9di{e),  expressly  says,  "  These  cases  abundantly  prore 
that  a  licence  to  enjoy  a  beneficial  privilege  on  land  nujr 
be  granted  withont.deed,  and,  notwithstanding  the  sta- 
tale  of  frauds,  without  writiDg." 

Cur,  adv.  valt. 

He  judgment  of  the  Court  was  now  delirered  by 
Batlev  J.  This  was  an  cpplication  to  set  aside  * 
DjODsuit.  The  acti<»i  was  for  stopping  up  a  drain  lead* 
ing  from  the  plaintiff's  premises  through  the  d^endant'c 
yard.  The  ground  of  the  nonsuit  was,  that  the  right  to 
have  the  drain  pass  through  the  defendant's  yard  waa 
an  interest  in  the  defendant's  land,  and  under  the  first 
•eetioD  ofthe  statute  of  frauds,  there  being  nothing  in 
writing  to  create  the  right,  but  its  foundation  resting 
in  parol  only,  was  a  right  at  will  only.  The  point* 
i&cnssed  upon  the  motion  were,  whether  this  was  aa 
fiUerest  in  land  or  an  easement  only ;  and  if  it  were  an 
imerest  in  land,  whether  the  defendant  .could  stop  the 
drain  without  taking  some  previous  step  to  determine 

(^  8l««r,S. 
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18£6.  the  estate  at  will ;  but  when  the  stete  of  the  pleadings 
18  adverted  to,  and  the  nature  of  the  right  there  claimed 
considered,  it  will  be  clear  that  a  decision  upon  either 
of  these  points  is  unnecessary,  and  that  if  the  cause  were 
to  go  down  again  to  another  trial,  it  must  again  termi* 
nate  in  a  nonsuit  The  declaration  claimed  the  right 
as  a  licence  and  authority  granted  to  the  plaintiffs  laiid* 
lords,  their  heirs  and  assigns^  to  make  the  drain,  and 
have  the  foul  water  pass  from  their  scullery  through  the 
drain  across  the  defendant's  yard.  One  of  the  counts 
claimed  it  indefinitely,  without  fixing  any  limits;  others 
restricted  it  either  to  the  time  the  defendant  should  con- 
tinue possessed  of  his  yard  or  house,  or  so  long  as  it 
should  be  requisite  for  the  convenient  occupation  of  thei 
plaintiff's  house ;  some  stated,  as  part  of  the  consider- 
ation, that  defendant's  landlords  should  do  some  repurs 
to  the  defendants  premises;  others  did  not.  Now,  what 
is  the  interest  these  counts  stated?  A  freehold  interest. 
In  Co,  Litt.  42.  it  is  said :  ^^  If  a  man  grant  an  estate  to  a 
woman  dum  sola,  &c.,  or  as  long  as  the  grantee  dwells 
in  such  a  house,  &c.,  or  for  any  like  uncertain  time, 
Irhich  time,  as  Bracton  saith,  is  tempus  indeterminatum, 
in  all  these  cases,  if  it  be  of  lands  or  tenements,  the 
lessee  hath,  in  judgment  of  law,  an  ^tate  for  life  deter- 
minable, if  livery  be  made;  and  if  it  be  of  rents,  advbw- 
ftons,  or  any  other  things  that  lie  in  grant,  he  hath  a  like 
estate  for  life  by  the  delivery  of  the  deed^  and  in  count  or 
pleading  he  shall  allege  the  lease,  and  conclude  that  by 
force  thereof  he  was  seised  generally  for  the  term  of  his 
Kfe."  Lord  Hale  (a),  in  his  MS.,  specifies  two  or  three 
other  instances,  but  adds,  that  in  pleading,  the  limits 
ation  ought   to  be  pleaded  and  continuance  averred ; 

{•)  8m  not*  to  Co.  £A«.  4ra. 
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and  Blacisione,  in  bis  Commentaries,  vol.  ii.  p.  121^  lays 
it '  down,  that  a  general  grant,  without  defining  the 
limits  of  the  estate,  passes  Bn  estate  for  life;  and  Bremer 
T.  HiU{a)  is  an  authority  to  shew  that  a  lease  from  a 
▼kar,  so  long  as  he  should  continue  vicar,  posses  an 
estate  for  life.  What,  then,  was  the  evidence  to  make 
out  the  grant  of  an  estate  for  life  ?  It  appeared  in  evi- 
dence upon  the  trial  that  the  drain  was  made  in  1819| 
at  the  expence  of  the  Humphreys,  with  the  consent  of 
the  defendant  and  Mr.  Wills,  and  that  the  Humphrey 
laid  out  some  money  in  improving  the  defendant's  pre- 
mises, but  nothing  was  said  as  to  how  long  the  drain  was 
to  continue,  nor  was  any  thing  in  writing  between  any  of 
the  parties ;  and  when  the  inconveniences  such  a  draia 
may  occasion  from  smells,  and  the  necessi^  of  cleaning 
it  are  considered,  it  is  almost  impossible  to  suppose  that 
W3b  and  the  defendant  meant  to  run  all  risks,  and 
^lov  the  parties  an  absolute  interest  so  long  as  the 
defendant  should  continue  in  possession,  or  so  long  as 
ft  should  be  requisite,  &c.  But  suppose  this  had  be^ 
the  intention,  can  such  an  interest  lie  created  by  parol  ? 
A  light  of  way  or  a  right  of  passage  for  water  (where  it 
doea  Dot  create  an  interest  in  the  land),  is  an  iocor- 
poreal  right,  and  stands  upon  the  same  footing  with 
other  iDOofporeal  rights,  such  as  rights  of  common, 
rents,  advowsons,  &c.  It  lies  not  in  livery  but  in  grant, 
■nd  aireebfild  interest  in  it  cannot  be  created  or  passed 
(even  if  a  chattel  interest  may,  which  I  think  it  cannot)* 
otherwise  than  by  deed.  Terms  de  la  Ley,  a  book  of 
great  antiquity  and  accuracy,  defines  an  eosonent  to  be 
a  privil^e  that  one  neighbour  hath  of  another  by  cbar- 

(a)  9Atutr.i\9. 
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tB96*       t&t  or  prescription,  without  profit;  and  it  instanoM* 
^  B8  a  way  or  sink  throagfa  his  land,  or  such  like/'     In 
Co.  Liu*  9  a.i  Lord  Coke  distinguishes  between  corpo* 
real  things  which  lie  in  livery,  and  incorporeal  which 
lie  in  grant,  and  cannot  pass  but  by  deed,  as  advowsons, 
commons,  &c»,  and  it  seems  to  be  his  opinion,  that 
(except  in  certain    specified    cases),  where    livery  ^  is 
nteessary  as  to  the  one^  a  deed  is  necessary  as  to  ibe 
other.     The  same  may  be  a>1Iected  firom  the  passage 
already  cited  from  Co.  IdU.  42  €r.      In  Co.  Litt.  169., 
Ae  excepted  case  of  parceners  is  mentioned,  and  there 
it  is  said,  that  though  the  common   of  estovers  or 
pa8iCUTe,or  a  corody,  or  a  way  lie  in  grant,  they  may, 
upon  partition  between  the  pareenersj  be  granted  with- 
out deed.     So  both  Littleton  and  Lord  Coke  state,  in 
the  same  part,  that  a  rent  may  be  granted  in  the  case 
of  parceners  for  owelty  of  partition  without  deed ;  and 
Lord   Coke  notices   that  rents,  commons,  advowsons, 
and  the  like,  that  lie  in  grant,  though  they  cannot  pass 
without  deed,  may  be  divided  between  parceners  by 
parol  without  deed.    Chattels,  whether  real  or  personal, 
may  in  general   be  granted  without  deed,  SkephenPs 
Touckstonef  282;   and  in  the  case  of  things  lying  in 
livery,  a  demise  thereof  may  be  made  for  any  number 
of  years  at  commbti  law  without  deed,  but  Lord  Coke, 
in  Co,  Litt*  85  a,,  makes  a  distinction  between  original 
chal!tels  and  chattels  created  out  of  a  freehold  lying  in 
grant,  that  the  former  may  pass  without  deed,  the  latter 
cannot  be  created  or  pass  without  it;  and  whether  there 
is  a  distinction  in  this  respect  between  chattel  interests 
created  out  of  freeholds  lying  in  livery  and  fireeholds 
lying  in  grant  (which  I  think  there  is  not),  it  is  not 
necessary  to  decide,  because  this  is  the  case  of  a  free- 
hold. 
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hold,  not  of  a  chattel  iDteresL  Shepherd,  in  hia  Touchd. 
SSi^  lays  it  down,  that  licence  or  liberty  (amoDgstotber 
things)  cannot  be  created  and  annexed  to  an  estate  of  io- 
beritance  or  freehold  without  deed.  In  2  Boffx  Abr,  62. 
it  is  laid  down  that  a  thing  lying  merely  in  grant  cannot 
past  withoDt  deed.  In  9  Co,  9.  it  is  said,  arguendo,  that 
tenant  for  life  cannot  hf  word  without  deed  have  the 
privU^e  of  being  dispunishable  for  waste,  and  that 
position  is  adt^ed  in  Shepherd,  Touchst.  p.S31.  In 
GiUer^t  Law  of  Evidence,  p.  96.,  6th  edition,  this  is  \tad 
down :  **  If  a  man  shews  title  to  a  thing  lying  in  grant, 
he  foih  if  the  teal  be  torn  <ffJrom  his  deed,  for  a  nan 
cannot  iaem  a  dtle  to  a  thing  lying  in  solemn  agree- 
meol^  but  by  solemn  agreement;  and  there  can  be  no 
solemn  ^reement  without  a  seal,  so  that  possession 
■kme  is  not  sufficient,  since  the  thing  itself  does  not  lie 
ib  possession  but  in  agreement ;  therefore  a  man  cannot 
daim  a  title  to  a  watercourse  but  }y  deed,  and  under  teal. 
BoUom  T,  "ne  Bithop  of  Carlide{a)  is  at  vaiiance  with 
the  pooition  laid  down  by  Lord  Chief  Baron  Gilbert, 
that  the  party  &ils  if  the  seal  be  torn  off  the  deed.  It 
wais  deoded  in  that  case,  that  if  the  deed  be  destn^ed, 
otbc*  evidence  may  be  given  to  shew  that  the  thing  was 
OHCe  granted.  The  general  position,  however,  that  a 
man  cannot  claim  tide  to  a  thing  lying  in  grant,  but  by 
deed,  was  not  questioned  in  that  case.  In  Monk  v. 
Btdkr{b),  where  the  plaintiff  in  replevin  answered  an 
avowry  for  damage  feasant  by  a  plea  of  licence  from  a 
commoner  who  had  right  for  twenty  beasts,  it  was  ob- 
jected that  if  the  commoner  could  licence,  he  could  not  do 
so  widiout  deed ;  and  of  thiU^  opinion  was  the  whole  Court. 
In  Bumsey  v.  Rawson  (c)  the  objection  to  such  a  licence  on 

(•]  S  H.  Bl  SS%  (i)  Cn.  Jae.  574.  (c)  I  rail.  IS— 94. 
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dM  aeoomit  of  its  not  being  stated  to  be  by  desd^  aAeif 
▼erdict  for  the  plaintiff  on  a  odlateral  issue}  was'  oveiy 
ruled}  because  the  licence  was  only  to  take  the  profit 
unica  vicC}  and  because  no  estate  passed  by  it.  Yet 
in  a  subsequent  case  of  HosHm  ▼«  Robins{a)  a  similar 
oliiiection  was  overruled}  not  on  the  ground  thai  a  parol 
lioenee  would  be  snflBcient}  but  on  the  ground  that  the 
olgtetion  to  the  mode  of  pleading  the  licence  was  waired 
by  an  issue  on  a  collateral  point,  and  that  after  verdict 
on  feoch  issue  it  must  be  taken  that  the  licence  was  by 
deed;  bnt,  according  to  the  report  in  SaundertfHak  C»J. 
and -the  Court}  seemed  to  be  of  c^inion  that  the  licence 
coidd  not  be  granted  without  deed.  In  Harrison  v« 
Bmrk^  {h\  where  liber^  and  licence^  power  and  autho* 
rity  waie  granted  to  the  plaintiff  and  his  heirs  to  build  a 
bridge  across  a  liver}  from  plaintiff's  dose  to  a  close  of 
Sir  Qeorge  Warren^  and  liberty  and  licence  to  plaintiff 
to  lay  the  foundations  of  one  end  on  Sir  6/s  dose,  the 
grant  was  by  deed.  And  in  Fentiman  v.  Smith  {c),  where 
the  t^aiintiff  claimed  to  have  passage  for  water  by  a 
tannd  over  defendant's  land.  Lord  Ettenborough  lays  it 
down  distinctly :  *'  The  title  to  have  the  water  flowing 
in  the  tunnel  over  defendant's  land  could  not  pass  by  pan^ 
licence  without  deed."  Upon  these  authorities  we  are  of 
opinion^  that  although  a  pared  licence  might  be  an  excuse 
for  a  trespass  till  such  licence  were  countermanded,  that  a 
r^iii  w$d  tiUe  to  have  passage  for  the  water,  for  a  freehold 
interest}  required  a  dieed  to  create  it}  and  that}  as  there 
has  been  no  deed  in  this  case,  the  present  action,  which 
b  founded  on  a  right  and  title,  cannot  be  supported* 
The  case  of  Winter  v.  Brockmell{d)^  which  was  reUed 

(a)  2  Tent.  ISS— IS5.     S  Sound,  327i  (b)  6  Easi,  154. 

{c)  4Saai,  107.  {d)  S  East,  309. 

upon 
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upon  on  the  part  of  the  plaintifi^  appears  clearly  distin*        18M» 

goishable   from  the   present     All  that  the  defendant 

there  did,  he  did  upon  his  own  land*     He  claimed  no 

right  or  easement  upon  the  plaintiff's.    The  plaintiff 

claimed  a  right  and  easement  against  him,  vis.  the  pri«- 

vilege  of  light  and  air  through  a  parlour  window,  and  a 

free  passage  for  die  smells  of  an  adjoining  house  through  ' 

defiefidan^s  area;  and  the  only  point  decided  diere  wa8» 

that  as  the  plaintiff  had  consented  to  the  obstruction  of 

sucfa  his  easement,  and  had  allowed  the  defendant  to- 

incur  ezpen^  in  making  such  obstruction,  he  could  not* 

retract  that  consent  without  reimbursing  the  defendant ' 

that  expence.     But  that  was  not  the  case  of  the  grant 

of  an  cas^nent  to  be  exercbed  upon  the  grantor's  land,' 

but  a  permission  to  the  grantee  to  use  his  ownland  in< 

a  way  in  which,  but  for  an  easement  of  the  plaintiff's,  • 

soeh  grantee  would  have  had  a  clear  right  to  use  it. 

fVM  V.  Paternoster  (a),   Wood  v.  Lake  (6),  and  Tayhr. 

r.  Waters  {c)  were  not  cases  of  freehold  interest,  and  bt 

notie  Df  them  was  the  objection  tak^i  that  the  right  \af 

in  grant,  and  therefore  could  not  pass  without  deed; 

These,  tberrfore,  cannot  be  considered  as  authorities^ 

upon  the  point  $  and  on  these  grounds,  therefore,  that 

the  r^t  claimed  by  the  declaration  is  a  freehold  rights 

and  that  if  the  thing  claimed  is  to  be  considered  as  an 

easement,  not  an  interest  in  the  land,  such  a  right  can^ 

not  be  created  without  deed ;  we  are  of  opinion  that  the- 

nonsuit  was  right,  and  that  the  rule  ought  to  be  dis* 

chai^^ed. 

Rule  disdiargedr 

(«)  PiUm,7U  (h)  Sayer^Z.  (c)  t7\NM<.S74k 


fN:  tikSES  iir  HILARY  TERM 


wa^^eih.  Geary  against  Physic. 

An  iiidone-       A  fiSUMFSIT.  bjf  the  plaintiff  aa  indorsee  against  the- 

BMnt  upon  •      JljL 

prooiinoryiioto  i.v.  defendant  as  Jttaker  of  a  pnnnissMy  note  br  the 
pcndititsvilid  iiimrof  80/.  pajaUe  two  months  after,  date  to  the  ord^ 
,M.t^A^  ofjOQCtiWery  and  indorsed  by  hioH  iWdiri  to  one  fn^p^ . 
^  who  subseqnendy  .iodoissed  the  note  to  the  plaintiff.* 
▲t  the. trial. befiNeulUatt  C  J.  at  d»  Loudon  sittings 
^Aut.Hikify  temi)  lB26f  it  appeared  that  the  indorse- 
mept.by  Jump  to  the. plaintiff,  was  in  pencil,  and  it  was- 
thereupoa  -  objected  that  the  plaintiff  coold  not  xeoover ; 
anindoesenent  in  jimctZ  not  being  such  an  indorsement' 
as  thorlajw-and  castom.of.merdmnts  reoognizes  to  be. 
suflBciept  to  pass  the  interest  in  a  bill  of  exchange^  and- 
promissory  notes  being  by  the  statute  3  &  4  Ann.  c.  9* 
s»l«%afisigpaUe  or  indorsable  in  the  same  manner  as 
i|t^)aid  biUs:  of  exchange  are  according  to  the  custom 
of,  merchants.  The  Lord  Chief  Justice  diought  it  suffi- 
cispti  and  directed  ;the  jury  to  ;find  a  verdict  for  the 
plaintifl^.rsseriring  liberty  to  the  defendant's  counsel  to 
moTOT  to. enter  a^nonsuity  if  the  Court  should  be  of 
opinion  that  the  indorsement^  of  the  promissory  note  in 
pencil  was  not  a  good  -and  valid  indorsement  F*  Polr^ 
loA^ln  last  Easter  term,  obtained  a  rule  nisi  to  enter  a 
nonsuit.  .  He  contended,  first,  that  a  writing  in  pencil 
was  not  a  writing  recognized  at  common  law ;  and  he 
cited ;  iCb.  Xf^  229  a«,  where  Lord  Coke^  speaking  of 
a  deed,  says,  "  Here  it  is  to  be  understood,  that  it 
ought  to  be  in  parchment  or  in  paper.  For  if  a  writing 
be  made  upon  a  piece  of  wood,  or  upon  a  piece  of  linen, 

or 
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or  on  the  bark  of  a  tree,  or  on  a  stone,  or  the  like,  &a,  1896. 
and  the  same  be  sealed  or  delivered,  yet  is  it  no  deed, 
for  a  deed  must  be  written,  either  in  parchment,  or 
paper,  as  before  is  said,  for  the  writing  upon  these  is 
least  subject  to  alteration  or  corruption."  For  the  same 
maoos  a  writing  ought  to  be  made  with  materials  least 
subject  to  alteration  or  corruption.  Now,  writing  made 
with  a  pencil  is  easily  altered  or  obliterated,  and,  there;- 
fore,  for  die  reasons  given  by  Lord  Cokey  where  the  law 
requires  a  contract  to  be  in  writing,  k  ought  to  be  in  writing 
made  with  materiab  the  least  sulgect  to  alteration.  Se^ 
condly,  he  contended,  that  it  was  not  a  writing  aoeordtog 
to  the  custom  and  usage  of  merchants.  In  point  of  practice 
bilb  of  ^ccfaange  were  generally  written  in  ink,  and  it 
lay  upon  the  plaintiflf  in  this  case  to  shew  by  evidence 
that  this  was  a  writing  according  to  the  custom  of  mer- 
chants* 

Jiesiger  now  shewed  cause.  The  passage  cited  from 
Co.  Ldtt.  229  a.  regards  only  the  materials  upon  which, 
not  with  which,  a  deed  must  be  written ;  ^^  even  as- 
suming that  a  deed  written  in  pencil  might  not  be  good, 
it  does  not,  therefore,  follow  that  a  bill  of  exchange  so 
written  may  not  be  so.  Deeds  are  more  solemn  instm- 
ments,  and  are  intended  permanently  to  go  along  with  the 
inheritance,  but  bills  of  exchange  are  made  to  continue 
in  force  for  a  very  short  period.  Letters  and  words 
traced  on  paper  by  a  pencil,  constitute  writing  in  the 
ordinary  acceptation  of  that  term.  la  Jeffre}f  y.  JVal* 
ton  (a)  a  memorandum  entered  in  pencil  upon  a  card  was 

(a)  lSiark.267. 

received 
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ISM  reoeiTed  as  evidence  of  an  agreement ;  and  in  Bjfmes  t. 
Oarhon  (a  V  Sir  John  NkhoU  was  of  opinion  that  a  will 
written  by  a  testator  with  a  pencil  would  be  valid,  pro- 
vided that  the  Court  could  be  satisfied  that  he  intended 
so  to  execute  his  wilL  In  Green  v.  Skipworth  (A)  a  dis- 
position made  by  a  testator  in  pencil  was  carried  into 
effiscty  and  in  Dickenson  v.  Dickenson  {c)  alterations  in 
pencil  on  a  regularly  executed  wHl  were  admitted  to 
piobate^  Sir  John  NichoU  said  **  there  was  no  doubt 
that  in  point  of  law  they  must  be  considered  as  equally 
valid  as  if  made  in  ink,  provided  the  deceased  intended 
Aein  to  take  efiect.''  Now,  diere  can  be  no  question  as 
to  the  intention  here.  For  here  Kemp  not  only  wrote 
his  name  on  the  note  in  pencil,  but  he  passed  it  from 
liis  band  to  another,  thereby  clearly  shewing  that  he 
intended  to  transfer  the  proper^  in  the  note.  The 
authorities,  therefore,  shew  that  this  indorsement  in  pencil 
Is  an  indorsement  in  writing  within  the  legal  meaning  of 
that  term.  Secondly,-  it  is  an  indorsement  in  writing  within 
the  usage  and  custom  of  merchants.  That  usage  requires 
that  the  indorsement  should  be  in  writing ;  it  refers  to  the 
act  to  be  done,  and  not  to  the  particular  mode  or  the  ma^ 
lerials  with  which  it  is  to  be  done.  The  argument  ad- 
dressed to  the  Court  on  the  part  of  the  defendant  goes  to 
confound  the  usagewith  the  practice.  If  the  usage  requires 
not  only  that  the  indorsement  should  be  in  writing,  but 
that  it  should  be  written  in  a  particular  mode,  it  will  be 
a  matter  of  ekiquiry  whether  the  colour  of  the  ink,  or 
the  species  of  paper  on  which  the  bill  is  written,  be  such 
tti  is  required  by  the  custom. 

(«)  1  PkUf.  ».  (0  1  JPm.  55.  (c)  9  PhUl.  175. 
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f.  PtJiaek  contra.  The  pas8age  froni  Co,  UU,  was 
cited  to  shew  that  where  the  law  required  a  contract  to 
be  in  writing,  it  required  that  it  should  be  written  on 
materials  which  were  the  least  subject  to  alteration ;  and 
from  tbence  it  was  inferred  that  the  law,  for  the  same 
reason,  would  require  that  it  should  be  written  with 
materials  having  the  same  quality,  general  conve- 
nieoce  certainly  requiring  that  negotiable  instraments 
should  be  written  with  materials  more  durable  than 
pencil.  It  lay  upon  the  phiintiff  to  shew  that  such  a 
writing  was  a  writing  within  the  custom  of  merchants, 
and  diat  he  has  not  done.  Suppose  the  indorssment 
Ml  the  paper  had  been  scratched  with  a  pin,  or  with  the 
inverted  end  of  a  pencil,  would  that  have  been  a  writing 
according  to  the  custom  of  merchants  ? 

Abbott  C.  J.  There  is  no  authority  for  saying  that 
where  tlie  law  requires  a  contract  to  be  in  writing, 
that  writing  must  be  in  ink.  The  passage  cited  from 
Lord  Coke  sliews  that  a  deed  must  be  written  on  papar 
or  parchment,  but  it  does  not  shew  that  it  mast  be  written 
io  ink.  That  being  so,  I  am  of  opinion  that  an  in- 
dorsement on  a  bill  of  exchange  may  be  by  writing  in 
pencil.  There  is  not  any  great  danger  that  our  decision 
win  iadoce  individuals  to  adopt  such  a  mode  of  writing 
ih  preference  to  that  in  general  use.  Tbe  imperfection 
of  this  mode  of  writing,  its  being  so  subject  to  obliter^ 
ation,  and  the  impossibility  of  proving  it  when  it  is 
obliterated,  will  prevent  its  b^ng  generally  adopted. 
There  being  no  authority  to  shew  that  a  contract  which 
the  law  requires  to  be  in  writing  should  be'written  in 
any  particular  mode,  or  with  any  specific  material,  and 
the  law  of  merchants  requiring  only  that  an  indorsement 
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nf  bilk  of  excbaDge  should  be  in  writing  (a),  witboat 
specifying  the  manner  with  which  the  writing  is  to  be 
made,  I  am  of  opinion  that  the  indorsement  in  this  case 
was  a  sufficient  indorsement  in  writing  within  the  mean* 
ing  of  the  law  of  merchants,  and  that  the  property-in 
the  bill  passed  by  it  to'the'plainti£ 

Batlet  X  I  think  that  a  writing  in  pencil  is  a  writ- 
ing' within  the  meaning  of  that  term  at  common  law, 
and  that  it  is  a  writing  within  the  custom  of  merchants: 
I  cannot  see  any  reason  why,  when  the  law  requires  a 
ccmtraet  to  be  in  writing,  that  contract  shall  be  void  if 
k  be  written  in  pencil.  If  the  character  of  the  hand- 
writing were  therdby  wholly  destroyed,  so  as  to  be  in- 
capable of  proo^  there  might  be  something  in  the 
ol]gection;  but  it  is  not  thereby  destroyed,  for,  when  the 
writing  is  in  pencil,  proof  of  the  character  of  the  hand- 
writing may  still  be  given.  I  think,  therefore,  that  this 
is  a  valid  writing  at  common  law,  and  also  diat  it 
is  an  indorsement  according  to  the  usage  and  custom 
of  merchants ;  for  that  usage  only  requires  that  the  in- 
dorsement should  be  in  writing,  and  not  that  that  writ- 
ing should  be  made  with  any  specific  materials. 

HoLROYD  J.  concurred. 

Rule  discharged. 

(a)  S«e  Ui«  custom  ttitf»d  tft  JCitfiMid;fe»  878. 
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Rex  agamst  Broderip,  Esq;  uu^, 

Ti^  KIDNER  was  convicted  in  the  penalty  of  5/.  Wbctbcrawn- 
belbre  two  of  the  overseers  and  rulers  of  the  i 


I 


society   or   company   of  watertnea,    wherrymen,    and  Si*uup<»a» 

lightermen,  usiog,  occupying,  or  exercising  any  rowing  ""^  7^t«a( 

upon  the  river  Thames  between  Grtnxsmd  in  the  county  j'»"«»«llowrf 

of  Kentt  and  Windsor  in  the  county  of.  Berks,  on  the  '''"■■iiM  npM 

tadmoof  girw 
complaint  of  Thomas  Neal,  a  waterman  and  wberryman  npcn  oJ^ 

rowing  and  working  boats  upon  the  river  Thameth^      ThMpoint 
tween  the  limits  aforesaid,  and  a  freeman  of  the  afor»>  tin  Soart  i«- 
■aid  socie^  or  company,  for  working  a  boat  for  hire  i„aiata'nn. 
and  gain  on  the  river  Thames,  aX.  Richmond,   in   the  ^^^^^^ 
couoQr  of  Surrof, .  between   the  limits   sfotesaid,   and  ""nMi«»> 
receiving,  taking  and  carrying  in  the  said  boat  more 
than  eight  passengers  at.one  and  the  same  time.    The 
penalty  not  having  been  paid,  an  application  was  made 
to  the  defendant,  a  jusUce  of  peac^  to  issue  his  warrant 
i^inst  Kidtter,  but  he  refused,  on  the  ground  that  the 
cpiaplwnaDt  had  not  been  examined  od  oath.    It  ap- 
peared now  to  be  s  matter  of  doubt  upon  the  construc- 
tion of  ibe  statute,  whether  it  were  or  were  not  neces- 
sary that  (he  complainant  should  be  examined  upon 
oath.     The  10  G. 2.  c.Sl.  5.8.  subjects  any  waterman 
carrying  any  more  than  a  limited  number  of  passengers 
in  his  boat,  on  beuig  convicted  lof  the.oath  of  one  or 
more  credible  witness  or  witnesses,  or  by  the  confession 
of  the  party  or  pardes  before  the  Lord  Mayor  <^  the 
city  of  London,  or  one  or  more  justices  of  the  peace,  to  a 
penalty.    The  S4  G.  3.  e.  65.  s.  S.  which  gives  a  general 
mode  of  proceeding  for  the .  recovery  of.  penalties  in- 
tteted  by  the  laws  relatiog  to  watermen  on  -the  river 
Thama, 
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XBM.  J%ameSf  before  the  Lord  Mayor  and  justices  of  the 
peaoe^  requires  them  to  examine  upon  oath  the  com- 
plainant or  any  wimess  or  witnesses.  The  ninth  section 
of  that  statute  gives  jurisdiction  to  the  overseers  and 
rnlers  of  the  watermen's  company  in  cases  arbing  be- 
tween waterman  and  waterman,  to  bear  and  determine 
concerning  any  such  oflfenoe^  and  convict  the  ofiendor) 
and  enacts^  **  that  it  shall  be  lawful  for  them  to  summon 
the  party  accused,  and  he,  being  before  them,  to  hear 
and  examine  the  complainant,  or  any  witness  or  wit- 
nesses touching  such  oflfence,  and  to  determine  concern- 
ing the  same.**  It  then  enables  them  to  impose  a  fine, 
and  in  case  of  non-piiyment  of  the  same,  that  it  shall  be 
tafd^  for  the  mayor  or  justices,  upon  production  of 
such  conviction,  to  issue  his  or  their  warrant  for  appre* 
heading  the  oflender,  and  to  commit  him  to  prison 
imless  sttcti  penalty  be  paid.  The  twelfth  section  enacts, 
that  in  every  case  in  which  any  oath  is  by  that  act 
directed  to  be  taken,  the  mayor  and  justices  respectively 
before  whom  such  oath  is  directed  to  be  taken,  shall 
have  full  power  to  administer  the  same.  A  rule  nisi  for 
a  mandamus  had  been  obtained,  on  the  ground  that  the 
statute  was  imperative  on  the  magistrate  to  issue  his 
warrant  on  proof  of  the  conviction  and  non-payment  of 
the  penalty. 

■  The  Attorney  General  and  Matde  were  now  heard 
ligainst  die  rule,  and  Bolland  contra. 

9 

Per  Curiam.    It  is  not  clear  that  it  was  the  duty  of  the 

justice  to  issue  his  warrant  in  this  case.    The  words  of 

* 

the  ninth  section  are,  ^^  that  it  shall  be  lawful  for  the 
mayor  or  justices  to  issue  the  warrant ;"  not  that  they 
are  reqiw^d  so  to  do.     Besides,  it  is  at  least  doubtful 

whether 


i 
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whedier  the  connction,  not  having  taken  place  upon 
examiiution  on  oath,  was  legal :  and  this  Court  will  not 
compel  a  m^strate.  to  do  that  which  may  subject  him 
to  an  action  of  trespass. 

Rule  discharged. 


The  Kino  against  The  Justices  of  Surrey,      fl^^  ,fl,. 

yVN  order  was  made  by  justices  at  special  sessions,  TbanotlcMaf 
c      J-         •  1  -  ..IT     holding  ■  ipe- 

ior  diverting  and  turnmg  a  certain  pnrt  of  a  public  ciai  tmioa%  (br 

footway  called  TAe  Bishop's  Walk,  in  the  parish  oi  Lam-  diwS^ 

bethym  the  county  of  Surrey.     The  notice  of  holding  E'^^^'J;;;'* 

the  special  sessions  was  served  on  the  several  magistrates  ^Jj*  t^Mce^ 

of  the  division  by  the  clerk  of  the  magistrates  and  not  '•'••"unfj, 

•"  "  acting  wiLhm 

by  the  high  constable.     There  was  no   appeal   against  «**  llirtric^  by 

thv  higb  con- 

the  order.  The  court  of  quarter  sessions  were  of  opi-  tubUotOxt 
nioa  that  the  special  sessions  had  not  been  duly  con- 
vened, inasmuch  as  the  notice  of  holding  the  sessions 
ought  to  have  been  served  by  the  high  constable,  and 
refused  to  confirm  the  order.  A  rule  nisi  having  been 
obtained  for  a  mandamus,  commanding  the  justices  to 
confirm  the  order, 

Nolan  and  BaniewaU  now  shewed  cause.  By  statute 
55  G.3.  C.68.  5.2.  justices  may  by  an  order  made  at  some 
i^penii/ sessions,  divert  and  turn  highways,  bridleways, 
or  footways.  In  JUx  v.  Tie  Justices  of  Worcestershire  {a) 
ras  held  that  the  special  sessions  must  be  convened 
the  manner  pointed  out  by  the  13  G.  3.  c.  78.  s.  62. 
which  enacts    "  that   it   shall  be  lawful   for   any  two 

V.  R  justices 


SM  i      CASES  IV  HiUbRY.TERM 

MM^  jnttpes  of  the  peace  within  their  respective  limits  to 
-^1^  hold  iuiy  spedal  siaBrions  for  ezecutsng  the  puiposea  of 
—  ^y  >  tbttt  flfot)  and  to  a^oum  the  same  from  time  to  time  as 
SvBBsr.  they  shall  think  fit,  causing  notice  to  be  given  of  the 
dine  and  place  of  holding  such  special  sessions,  and  of 
the  adjournments  thereof,  to  the  several  justices  acting 
and  residing  within  such  limits  hy  the  high  constablej  or 
other  proper  officer  within  the  same  J*  The  latter  words 
^<  other  proper  officer j**  must  mean  officer  ejusdem  generis 
with  the  high  constable.  The  latter  is  an  officer  known 
to  the  law,  having  certain  public  duties  to  perform j  'for 
the  neglect  of  which  he  is  liable  to  punishment  The 
clerk  to  the  magistrates  of  the  division  is  not  an  officer 
recognized  by  the  law ;  he  may  be  dismissed  from  his 
office,  but  he  cannot  be  punished  for  not  obeying  the' 
orders  of  the  magistrate.  The  terms  ^*  other  proper 
qfflicei'^  2cpp\y  to  anr  officer  of  a  town  corporate  ana- 
logous to  a  high  constable  in  a  hundred,  for  this 
statute  gives  the  same  power  to  justices  in  corporations* 
as  to  justices  of  counties. 

Scarlett  and  Thesiger  contr^.  That  part  of  the  clause 
which  enatts  that  the  magistrates  shall  cause  notice  to' 
be  given  to  the  justices  by  the  high  constable  or  other 
proper  officer,  is  merely  directory.  The  object  of  the 
legislature  was  that  the  justices  should  have  notice,* in 
order  that  they  might  consider  the  propriety  of  making' 
the  order.  If  this  object  be  attained,  it  is  immaterial  by 
whom  the  notices  are  given.  In  ordinary  cases  the  high' 
constable  rarely  serves  the  notices  personally,  but  de- 
putes some  person  to  execute  fhat  duty  for  hini.  Andt 
if  notices  served  by  silch  a  deputy  are  sufScienf,  inuc^ 
more  ought  they  to  be  ooosidered  so  when  they  are 
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given  l^  the  clerk  to  the  in.igislrates,  whose  functions        1836. 
are  probably  known  to  them  all,  and  who  being  clothed  ' 

with  an  official  character,  may  be  fairly  regarded  as  n 


of  Sm  v.  2%f  Justices  of  Woncesitrskire  (a)  rather  forti- 
fies this  view  of  the  question,  for  it  seems  to  regard  as 
the  primary  object  of  the  legislature  that  reasonable 
notice  in  point  of  time  of  holding  a  special  sessions 
jdiould  be  giTen,  and  that  if  the  magistrates  in  that  case 
bad  receired  such  notice,  the  order  would  have  been 
good.  The  act  is  imperative  so  far  as  it  requires  the 
justices  to  cause  notice  to  be  given ;  it  is  directory  only 
so  &r  as  the  mode  of  giving  the  notices  is  considered. 
This  is  ibe  more  reosonable  construction  of  the  act, 
especially,  when  it  is  considered  that  the  subsequent 
statute  55  G.S.  c.68.  requires  notices  of  the  intention  of 
stopping  up  or  diverting  the  way  to  be  given,  not  on(y 
to  the  justices,  but  to  all  other  persons  residing  in  the 
nraghbonrhood . 

Abbott  C.  J.  By  the  stat.  IS  G.  S.  c.  78.  i.  6S.' jus- 
tieea  in  corporations,  as  well  as  justices  in  counties,  have 
power  to  act  within  the  limits  of  their  respective  juris- 
dictions. I  think  the  words,  other  proper  officer^  mean 
on  officer  of  a  corporation  nnalogous  to  a  high  constable 
mahundred;  andif  thatbe  the  meaning  of  those  words, 
then  it  is  very  clear,  that  in  a  county  the  high  constable 
of  )be  hundred  is  the  proper  oSicer  to  give  the  notices; 
anS  as  iVie  notices  in  this  case  were  not  given  by  the 
high  constable,  I  think  that  the  special  sessions  were 
not  duly  convened,  and  consequently  the  court  of  quar- 


(s]  dAj'^.BSS.. 
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162G*        ter  sessions  were  right  in  refusing  to  coiiBrm  the  order* 
JTJT"        The  enactment,  as  to  the  mode  of  convening  the  apecud 

^goinst        sessions,  is  not  to  be  considered  a  mere  matter  of  form. 

Stf&unr,  It  is  obvious  that  the  legislature  intended  that  ail  the 
justices  acting  within  the  district  should  have  an  oppor* 
tunity  of  being  present  to  consider  the  propmty  of 
making  the  order.  That  object  will  be  best  attained  by 
having  the  notices  of  holding  the  sessions  served  up<m 
the.  different  magistrates  by  that  officer,  whose  dutjr  it  is 
to  execute  the  orders  of  the  magisti^ates,'  and  who  is 
liable  to  punishment  if  he  neglects  his  duty.  The  derk 
to  the  magistrates  might  be  dismissed  liom  his  cSBJce  if 
he  neglected  to  obey  the  orders  of  the  magistrates,  but  I 
am.  by  no  means  prepared  to  say  that  he  would  therefore 
be  liable  to  punishment  Upon  the  whcde,  I  am  of 
opinion  that  notice  of  the  time  and  place  of  holding  the 
special  sessions  ought  to  have  been  given  by  die  high 
constable,  and  that  not  having  been  done  in  this  in- 
stance, the  proceedings  were  irregular.  The  sessions, 
therefore,  were  right  in  refusing  to  confirm  tlie  order, 
and  the  rule  for  a  mandamus  must  be  discharged. 

Rule  discharged. 


j^^  7th.    Brookhouse  against  The  Sheriff  of  Derbyshire. 

Sheriff  arrested  ON  the  1  Sth  of  November  the  defendant  arrested  A.  B. 

A,  B.  on  the       ^-^ 

13th  N^iffember  at  the  suit  of  the  plaintiff,  under  a  writ  returnable 

returnable  the    on  the  15th,  and  suffered  him  to  go  at  large  without 

15th,  and  suf- 

fered  him  to  go  at  large  without  giving  a  bail-bond,  and  afterwards  returned  cepi  corpus.. 

Bail  above  were  put  in  on  the  17th  of  December^  and  on  the  same  day  /f.  B.  was  rendered,' 

but  notice  of  render  was  not  given  until  the  13th  of  January,    An  action  against  the  sheriff 

for  the  escape  was  commenced  on  the  1 9tli  of  December,     The  Court  stayed  the  proceedings 

upon  payment  of  costs  up  to  the  time  when  notice  of  render  was  given^  and  the  costs  of  the 

motion, 

taking 
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taking  a  bail-bond.     On  the  nth  of  November  the  shetiS        1826. 


was  niled  to  return  the  writ,  and  returned  cepi  corpus, 
the  party  at  that  time  being  at  large.  No  rule  to  bring 
in  the  body  was  ever  served.  On  the  1 7th  of  December 
special  bail  were  put  in,  and  the  defendant  was  rendered, 
but  notice  of  the  render  was  not  given  until  the  ISth  of 
January.  An  action  for  the  escape  was  commenced 
against  the  sherifTon  tiie  l9tli  of  December,  and  a  rule 
having  been  obtained  for  staying  the  proceedings  in  that 
action, 

George  shewed  cause,  and  contended,  that  as  the 
action  was  commenced  before  any  notice  of  render  was 
given,  the  proceedings  could  not  be  stayed,  and  he 
relied  upon  the  decision  of  the  Court  of  C.  P.  in  Burn 
V.  T^e  Sheriff  of  Middlesex  (a). 

N.  B.  Clarke,  contr^,  contended,  that  as  the  render  - 
was  actually  made  before  the  commencement  of  the 
action  for  the  escape,  and  no  trial  had  been  lost  in  the 
origina\  action,  tlie  mle  ouglit  to  be  made  absolute; 
and  he  cited  Pariente  v.  Pltimbtree  [b),  and  JUingkam  v. 
Flaa)er{c). 

Per  Curiam.  Under  the  circumstances  of  this  cas6, 
we  think  that  the  rule  must  be  made  absolute,  upon 
payment  of  costs  up  to  the  time  when  no''.ice  of  render 
was  given,  and  the  costs  of  this  motion. 

Rule  absolute. 

i^iMank,i6\.  {»)  8  5. fr.SS.  {e)  IKd.iW. 


BuoEKoun 
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jS^IwStii*    »  ^^^  King  against  Stevens. 

Indictment  for  INDICTMENT  for  perjury.     The  first  count  stated^ 

peijury  alleged  JL  r    j     j  ^ 

that  on  the  trial       that  OH,   &&,  J.  H,  was  in  due  form  of  law  tried 

of  an  indict*  •      .    ».  ',  . 

ment  against  upon  a  Certain  indictment  then  depending  against  him 
ant,  intending  ^"  ^^  court  of  King's  Bench ;  that  the  defendant 
and^toauiie  *  ^^c^edly  devising  and  intending  to  injure  and  aggrieve 
him  to  be  jjj^  g^ij  j;  ff    ^^^  ^^  cause  him  to  be  wrongfully  con- 

wrongfully  o        ^ 

conmted,  ap-    victed^  did,  at  the  trial  of  the  said  indictment,  appear  as 

peered  as  awitH         ^  ^     ff 

ne8s,«nd^wi»     a  Witness,  and  was  then  and  there  sworn,  &c.,  and  then 

■worn,  Stc, 

«  and  then  and  and   there  Jillsdt/  and  maliciously  gave  false  testimony 

there 'falsely 

ihd  maliciously  against  the  said  J.  H.  in  support  of  the  said  matters 
jdmony  against  charged  against  the  said  J:  H.  in  the  said  indictment, 
jj:  J5r.,byfal«^y  j^y  ^y^^^  ^^^  there  deposing  and  giving  in  evidence,  &c., 
and  ••  the         /^^e  evidence  was  then  set  out,  materiality  averred,  and 

jurors  say  that     ^  . 

defendant  com-  perjuty  assigned   upon   each  part  of  it)     And  so  the 

xnitted  wilful 

and  corrupt       jurors  say  that  J.  S,  did,  in  manner  and  form  aforesaid, 

perjury:  Held,  .  .w<  i  i  •  rr*i        /^n 

in  arrest  df  commit  Wilful  and  corrupt  perjury.     Ihe  titth  count 

Sis^un^wM  (^f^e  only  one  that  differed  materially  from  the  first) 

aUegi^S?at  Stated^  that  at  the  trial  of  the  said  indictment,  the  said 

^i^dant  m^  j^  j^^^  \^y  means  of  the  false  and  material  testimony  of 

rupUif%mote  the  said  J.  5.,  in  the  said  first  count  of  this  inquisition 

aaise^r* 

Anodier        mentioned,    was  .  unlawfully  and  untruly  found  guilty. 

count  alleged, 

thatattiie  trial  That  a  tule  nisi  for  a  new  trial  was  granted,  and  there- 
was  found  upon  c/.  5.,  minding  and  wickedly  imagining,  devising, 
mean^'oftbe  ^^^  intending,  by  falsehood  and  wicked  means,  to  pre- 
terittl^toadmony  ^^"^  *^^  hinder  the  said  rule  from  being  made  absolute, 

of  defendant  in 

the  6rst  count  mentioned  ;**  that  a  rule  ni«i  for  a  new  trial  was  granted,  and  that  defendant 
knowin^f ,  falsely,  wilfully,  and  corruptly  made  affidavit  that  the  evidence  given  by  him 
at  Uie  trial  of/.  H.  was  true,  **  whereas  it  was  false  in  the  particulars  in  the  first  count 
assigned  and  set  forth:**  Held,  that  this  count  also  was  bad;  for  that  it  should  have 
averred  distibetly  that  defendant  was  sworn  as  a  witness,  and  deposed  to  certain  facts  at  the 
trial  of  /•  M4  Instead  of  leaving  it  to  be  taken  by  intendment* 

and 
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no  Kim 


aotf  to  HrevcDt  justice,  Sec,  came  before  W.  ^.  W.  T^  ^62^ 
«  ceminissioner,  &c^  and  was  then  and  there  duly 
swoni,  (/F.  E.  Wi  T,  haTing  fiill  power  to  adminUter 
an  oath  in  that  behalf)  and  being  so  sworn,  knowingly, 
ialsely,  wickedly,  wilfully,  and  corruptly  did,  then  and  ■ 
there,  before^  Sec.,  depose,  swear,  and  make  affidavit  in 
writing,  in  substance  tbot  the  evidence  which  he  J.  Si 
had  ^Ten  on  the  said  trial  was  true.  Whereas,  in  truth 
end  in  iut,  tbe  evidence  which  the  said  J.  S.  had  given 
on  the  said  trial  was  not  true,  but  was  false  in  tfie  par- 
tiadars  i*  the  midjirst  count  of  this  inquisiiion  assigned 
and  Kt  Jbrtkf  and  which  said  particulars  were  then  and 
there  material  in  respect  of  the  said  indictment,  and  of 
the  said  ruiei  Stc  Plea,  not  guilty.  At  the  trial  bs* 
fore  Burrough  J.  at  the  Spring  assizes,  1825,  .for  the 
couD^  of  Comwall,  the  defendant  was  found  guilty,  and 
io  Eatter  term  a  rule  was  obtained  for  arresting  tlw 
judgment,  against  whidi 

WHiU  Serjt.  and  Manning  shewed  cause.  Taking 
the  whole  of  the  first  count  of  this  indictment  togetherr 
tb«  fiujr  constrnctioa  of  it  is  that  thq  defendant  is: 
chained  with  having  knowingly  given  false  testimony  ' 
on  tbe  trial  of  Haise.  The  rule  was  obtained  on  the 
authority  of  Rex  v.  Grtepe{a\  and  Bex  v.  Harris{b\, 
But  the  olyection '  to  the  indictment  in  the  fonnec  waa^ 
diat  tbe  witness  was  alleged  to  have  sworn  that  A.  B.. 
mtM  St  NeamhaTn,  innuendo  Newnham  in  DetXM  i  that 
NnmAom^  without  more,  was  too  vague,  and  that  an 
innuendo  could  not  make  it  good,  and  upon  that  ground 
the  judgment  was  arretted:   but  that  judgment  was 
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anerwards  reversed  in  the  House  of  Lords  (a).  The 
indictment  in  Rex  v.  Harris  set  out  two  contradictory 
jagamti^  Statements,  made  on  oath  by  the  defendant,  and  con- 
eluded  **  and  so  ihe  defendant  committed  wilful  and 
corrupt  peijury,^  without  saying  which  statement  was 

true,,  and  which  false.     The  indictment  was  held  bad 

•  .  •     •  •  •  • 

on  this  ground  that  it  was  in  the  alternative,*  and  that  a 
conviction  upon  it  could  not  be  pleaded  to  a  subsequent 
prosecution  for  the  same  offisnoe.     It  is  not,  therefore^ 

an  authority  for  this  case.     The  cases  mentioned  in 

•       ■•.•'  •      . 

Sinst.  167.  turned  upon  the  particular  words  of  the 
statute  5  Elzz,  c,9.9  in  which  the  words  **  wilful  and  cor- 
rupt,**  are  osed  to  define  the  bfience  contemplated  by 
the  statute.  Coj^s  case  {b)  shews  that  the  word  wilfid 
IS  not  necessary  in  an  indictment  for  perjury  at  common 
law.     In  this  indictment  it  is  alleged  that  the  defendant 

*        ■ 

^  malteiaudy  swore  falsely,  intending  to  cause  Halse  to 
be  wrongfully  convicted,"  that  is,-  equivalent  to  stating 
that  he  corruptly  swore  falsely.  \_H6lr(yd  J.  Must  you 
not  add  the  epithets  constituting  the  gist  of  the  offence 
to  the  description  of  the  offence  itself,  and  not  the  in* 
tention  ?]  In*  S  Inst.  164.  Lord  Coke  defines  peijury  in 
these  words :  **  Perjury  is  a  crimie  committed  when  a 
lawfol  oath  is  administered,  by  any  that  hath  authority^ 

* 

to  any  person  in  any  judicial  proceeding,  who  sweareth 
absolutely  and  falsely  in  a  matter  material  to  the  issue 
or  cause  in  question,  by  their  own  act,  or  by  the  suborn- 
ation  of  others."  There,  falsely  seems  to  be  lised  in 
the  same  sense  as  in  attaint  for  fkbe  verdict,  add  there 
the  writ  directs  jurors  to  be  summoned  to  enquire  whe- 
ther the  former  jury  have  made  b,  false  oath.(£r)     It  is 

(a)  I  lA,  Ibi3fm.956,        (b)  1  Leach,  71.        (c)  Fitx,  M  B.  105. 

difficult 
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difficult  to  UDdeFstflod,'  then,  why  the  aUegadaa  in  an 
indictnieBt  for  peijury  at  common  la«r,  that  a  witness 
maliciously  swore  falsely,  should  not  be  sufficient.,  At 
all  events  this  objection  cannot  be  urged  against  the<last 
count,  but  it  will  be  contended  that  the  reference  to  the 
first  count  is  too  vague.  But  this  last  count  states '  that 
the  defeodant  wilfully  and  corruptly  made  a  false 
affidavit  thrt  his  evidence  given  on  the  trial  of  Halse 
was  true;- and  then,  instead  of  enumerating  thepa^ 
^ulars  in  which  that  evidence  was  fais^  it  r^rs  to  the 
assignments  of  perjury  in  the  first  count.  Had.those 
assignmeDts  been  repeated-  in  the  last  county  it  would 
clearly  have  sufficed,  but  by  the  reference  they  are  virr 
|ua%  incorporated  in  iL 

^  C.  F.-  WiUiams,  Bm/ley,  and  Carter  contr^  were 
desired  by  theCourt  to  confine  their  observations  to  the 
last  count.  If  the  6rst  count  is  bad  on  the  grounds 
which  have  been  argued  on  the  other  side,  the<  last 
count  Dkost  be  also  bad.  It  contains  no  assigtunent  of 
petjury,  save  that  in  the  first  count,  and  if  peijury  is 
not  well  assigned  in  that  count,  it  caonot  be  any  better 
intheJast.  Agun,  the  last  count  does.Dotset.out  any 
particnlar  evidence  given  by  the  defendant,  it  does  not 
even  contain  any  direct  all^tion  that  the  defendant 
gave'cvidenoe  oii  Halse's  trial,  with  reference  to  which 
the  affidavit  is  stated  to  have  been  afterwards  made. 

Abbott  C.  J.     I  am  of  opinion  that  this  rule  must 

be  made  absolute.     As  to  the  first  class  of  counts  the 

objection  is,  that  they  do  not  charge  that  the  defendant 

;  ic(7/u//j»  or  corruptly.     Every  defioiUon  of  peijury 

J  wilfully  and  corraptly  that  which  is   felse. 

Whether 
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1H8L  Whether  the  wotA  moUcum$fy  might  tapply  the  fiffiee 
'  of  either  ^f&dXtf  or  oomiptly,  it  i^  not  necessary'  to 
deteroNney  for  neither  of  those  words  is  fband  in  the 
eounts  in  question,  add  GMr*s  case,  which  has  beeb  re^ 
ferred  to^  proves,  at  all  events,  that  snch  coants  are  in^ 
cMfllcieifvt:  1  Kiow  come  to  the  consideration  of  the  hak 
eonnt.  It  is  in  a  form  perfectly  novd.  It  was  intended 
to  Biiegb  peijury  in  an  aftdavk  made  in  this  Goiirt  hi 
the  ordinary  course  of  (heading,  the  first  step  would  have 
been  to  charge  that  diere  had  been  a  trial,  and  that  th<^ 
(defendant' was  sworn  as  a  witness;  the  second,  that  he 
flrw6re  sudi  and  such  dimgs ;  the  third,  that  the  matter 
wais  fidse^  and  so  on.  Here  there  is  no  distinct  aver- 
ment that  the  defendant  was  sworn  as  a  witnci^  or  of 
what  he  swcNre.  But  the  &ct  of  his  having  been  sworn 
must  be  taken  by  intendment.  Were  we  to  do  that,  as 
we  are  desired  to  do^  in  support  of  this  indictment,  we 
should  fumbh  a  precedent  for  a  very  loose  and  insu& 
fident  mode  of  charging  a  very  serious  ofieuce,  which 
has  always  hitherto  been  required  to  be  charged  with 
great  certainty  and  particularity.  I  t^nk  that  these 
novd  attempts  in  pleading  are  not  to  be  encouraged^ 
and  that  the  judgment  must  be  arrested. 

The  rest  of  the  Court  concurring. 

Rule  absolute. 
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1836. 

Ex  parte  Pain.  n^t^y, 

'  Febnunyilh. 

J^LATT  moved  for  a  writ  of  habeas  corpus  to  bring  Br  iii«  6  g.  4. 

op  the  body  of  Paia,  in  order  to  have  him  dis-  wMmucMd, 

charged.     The  prisoner  had  been  convicted  under  the  .  tttuia  d«- 

6  G.  4.  c^ios.  s.  3.     The  conviction  stated,  that  an  in-  ^^  J^ 

ibrmatioa  was  exhibited  against  Pain,  which  charged  °^^J,fj!^ 

that  be  WB»  OB,  &&  discovered  to  have  been  on  board  a  "^> "  '^■^ 

wttcra  on  the 
certain  boat  on  the  high  sean,  then  liable  to   forfeiture  higb  •"*, 

witUnlOO 

under  the  proviitions  of  a  certain  act  of  parliament  relat-  iMgnni^tbe 

log  to  the  revenue  of  customs  (o).  "  For  that  the  boat  unitMl  King- 
dom," hadng 
"  ia  amy  buhdct  aUadud  tbfrvM"  caifci  of  nmio  dimcnuoai,  '  g/  the  wm  or  dncrip- 
lioa  UM<1,  or  intended  lo  be  uted,  or  flt  or  adapted  for  the  imugifliDg  of  ipiiita,  (unla* 
(och  laaka  orotvallj  ncceuaij  for  the  um  of  Rich  t«m1,  or  hc  ■  part  of  her  cargo,  md 
iodudtd  ID  the  regular  official  documetita  of  aucb  TeHei,)"  tbe  caiks,  tchcI,  &c  tfaall  ba 
Bj  J.  49'.  Mrtain  penooa  found  lo  bava  been  on  board  torii  tcMali  Uabla  to 
,  nra  lubjected  to  certain  puniihments.  A  canTictioo  itated  that  A.  B,  ma  con- 
id  of  baTiog  been  fauDil  on  boprd  a  Tesscl  liable  to  fbrfidturti  "  for  that  it  wai  found 
in  the  Btitiik-CluaiHtl,  banng  in  a  certaia  manner  attached  tharclo  diten,  to  wit,  Iwentj 
oAt  (of  the  di  men  liana  mentioned  in  i.  SOi'iit  orthciortordeaeripLion  uKd,  orintendail 
■a  ba  UMd,  fsT  ibe  unu^liag  oFiplrili,  tbe  inid  caalu  nut  being  nail;  naeaatarj  for  ibaiua 
af  tba  TCMcl.  and  included  in  tlie  regular  official  documenu  of  At  Teaial;"  Held,  Ant, 
A«a  the  ««aKl  being  found  ia  tb«  Briliik  Oumnd,  it  waa  Mt  aeccaurr  to  allege  tbat  (be 
waa  within  lOOleoguei  of  tbe  eoaI^  Secondlj,  tbat  the  Matement  Chattlia  eaaki  ware  "  in 
■  rialii  naaoer"  aitaetatd to  tlia veMcl  wat stdBdsit-  TtaMlj,  tbat JL wai not  nintnaij 
to  nuative  tbat  the  caika  were  part  of  the  orgo,  tbe  conTiclion  ttaling  that  tbe7  were  not 
tnduSed  in  Am  c^cial  doctiinml*  of  the  raawl.  FouithI;,  tbat  tha  rilegalion  that  tbo 
caakt  wcra  ■■  of  tlic  nirt  or  deKriplion  nvd.  or  intended  to  be  uwd,  for  the  unuggling  o' 
qarila."  being  in  the  alteraative,  vaa  bad. 

not 

(a)  Br  tbe  6  G.  4.  c.  108.  i.  3.  it  ii  enacted,  "  That  if  anj  Teaaal  or 
boU,  not  being  •quare-rigged,  bclpnging  in  the  whole  or  in  part  to  Ma 
n^^Mj'i  aubjecU,  or  whereof  one  half  of  the  peraoni  on  board,  or  diaco- 
Tend  ta  bare  been  dd  board  the  laid  vcncl'or  boat,  tfiall  be  wljccta  of 
hia  majesty,  iail\  be  found  in  an;  part  of  Ibe  BritvA  ta  IriA  Channtli,  or  - 
eliewbere  onliiehi^  teaa,  within  100  leaguea  of  aa]r  part  of  the  coaati  of 
Ibe  United  Kingdom,  or  dull  be  ditcovered  lo  bare  been  vitbia  the  uld 
^ncn,  having  on  boaid,  or  in  ony  maniter  attacMed  or  i^ittd 
tlurtlo,  or  canrijing  or  baring  coovejad  in  anj  toanner  anr  bnuidj,  &&i 
f  cordage,  Ac ,  or  an;  caiki  or  other  veaaeli  iriial>oe*er  aapabla  of 
Malainiag 
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4S2^.  not  being  square-rigged,  and  belonging  in  the  whole  to 
*^""  bis  said  majestjr's  subjects,  on,  &c.,  was  discovered  to 
Paxk.  have  been  in  a  certain  part  of  the  British  Channel^  having 
in  a  certain  manner  attached  to  the  said  boat  divers,  to 
wit,  twenty  casks,  capable  of  containing  liquids,  of  less 
size  and  content  than  forty  gallons  each,  and  of  the  sort 
and  description  used  or  intended  to  he  tised  for  the  smug- 
gling of  spirits,  the  said  casks  not  being  really  necessary 
.for  the  use  of  the  said  boat,  and  included  in  the  official 
,  document  of  such  boat,  contrary  to  the  form  of  the 
statute.  -  The  said  H.Pain  being  discovered  to  have 
been  on  board  the  said  boat  at  the  time  of  her  becoming 
and  being  so  subject  and  liable  to  forfeiture,  &c.''  The 
warrant  of  commitment  followed  the  conviction.  Four 
objections  were  taken  to  the  conviction;  first,  that  the 
ofience  was  described  in  the  alternative,  viz.,  that  the 
boat,  on  board  which  the  prisoner  had  been,  was  disco- 
vered to  have  been  in  a  certain  part  of  the  British 
Channel^  having  in  a  certain  manner  attached  to  her 
twenty  casks,  used  or  intended  to  be  used  for  smug- 
gling.  Secondly,  that  the  mode  in  which  the  casks 
were  attached  to  the  boat  should  have  been  alleged  with 
more  certainty.  Thirdly,  that  the  conviction  did  not 
state  that  the  boat  had  been  within  100  leagues  of  the 
coast  of  the  United  Kingdom.  Fourthly,  that  the  ex- 
ception in  the  statute  was  not  sufficiently  negatived,  the 


containing  liquids  of  lets  site  or  content  than  forty  gallons,  of  the  sort  or 
description  used  or  intended  to  be  uied,  orJU  or  adapted  for  the  smugging 
ofqmiiMt  j-c.»  (unless  such  cordage  or  other  articles  as  aforesaid  are  reallj 
necessary  for  the  use  of  the  said  ressel,  or  are  a  part  of  the  cargo  of  the 
said  Tessely  and  included  in  the  regular  official  documents  of  the  said  ves- 
sel^) then,  and  in  such  case,  the  said  spirits,  &c,  together  with  the  casks, 
&&,  and  also  the  TesMl,  ftc,  shall  be  forfeited.*' 

con- 
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convictioQ  merely  stating  that  the  casks  were  not  neces- 
sory  for  the  use  of  the  boat,  and  were  not  included  in 
the  offidal  documenu  of  the  boat.  [Abbott  C.  J.  The 
first  is  the  only  objection  in  which  there  is  any  weight. 
The  statute  speaks  of  casks  in  any  manner  attached  to  ^ 
the  boat ;  the  manner  of  attaching  them  forms  no  part 
of  the  offence.  As  to  the  third ;  if  the  boat  be  found 
any  where  in  die  Briiish  or  Irish  Channels,  no  question 
as  to  the  distance  from  the  coast  can  arise.  The  fourth 
objectioii  fails,  because  the  exception  does  not  apply, 
imless  the  casks  are  both  part  of  the  cargo  and  included 
in  the  official  documents  of  the  boat.  Here  it  is  alleged 
that  they  were  not  so  included,  they  could  not,  there- 
fore, be  within  the  exception.] 

The  Ailomeif-General  and  Shepherd  opposed  the' 
motion,  and  contended  that  the  first  objection  was  also 
invalid ;  for,  that  whether  the  casks  were  of  a  deserip-' 
tioa  used  in  smuggling,  or  intended  to  be  so  used,  they 
Tere  equally  withm  the' words  of  the  statute,*  and  that 
consequently  the  description  in  the  alternative  was  au(- 
ficient;  and  they  relied  upon  the  case  of  Bex  v.  Mid- 
dlekurst  (a),  where  an  order  of  sessions  con6rming  an 
order  of  two  justices  made  in  pursuance  of  the  11  G.9. 
eld.  S.3.  against  T.  Middlehurst,  for  "wilfully  and 
knowingly  aiding  and  assisting  in  fraudulently  removing 
and  conveying  away  five  cows,  8tc.,  or  in  concealing  the 
same,"  was  held  good.  So  also  in  Hale's  P.  C.  S3S.  it 
is  said,  that  an  indictment  for  robbing  in  or  near  the 
king's  highway  is  good. 

(n)  1  Airr.  SW. 
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iPrr  Cmiam.  Iti  jB^j:  y.  Middlehur^,  the  Court  ap-* 
p^t  Co  have  proceeded  upon  a  distinction  between  an 
ordet  and  an  indictment;  and  it  has  always  been  held 
that  matters  of  form  must  be  as  strictly  observed  in 
siimina^  convictions  as  in  indictments.  In  the  passage 
cited  from  HMs  P.  C.  it  is  sud  that  the  indictment  i^ 
good  in  the  £>rm  there  mentioned,  because  that  irhich  is 
in  tlie  alternative  is  not  the  substance  of  the  oflknoeir 
The  enactment  in  question  mentions  three  descriptions 
of  casks  which  it  b  nnlawful  to  liave  attached  to  any 
boat  under  certain  circumstances.  First,  those  of  the 
sort  or  description  used  for  the'  smu^ling  of  spirits; 
secondly,  those  intended  td  lie  so  used ;  and,  thirdly, 
those  fit  or  adapted  for  that  purpose.  This  conviction 
does  not  allege  that  the  casks  attached  to  the  boat  on 
boiird.  which  ihe  prisotier  was  found,  answered  any  one 
of  those  descriptions,  biit  that  they  answered  one  or 
other  of  those  descriptions.  That  allegation  in  the 
alternative  is  defective  in  form,  and  the  prisoner  is  en- 
titled to  avail  himself  of  the  mistake.  The  writ  must, 
therefore,  be  granted. 

Writ  granted. 


February  10th. 


The  King  against  Tremearne. 


Wher^^wiAe    JNDICTMENT  for  perjury.     Plea,  not  guilty.     A 
dictment  for  .special  jury  had  been  struck,  but  at  the  trial  before 

perjury,  it  l    i 

being  neceowj  BurrotighJ.j  at  the  CamXDaU  Spring  assizes,   1825,  a 

to  »wear  tales- 
men from  the  common  jury  panel  to  serve  on  the  jury,  and  one/.  iFilUams-being  called,  bis 
itina,  77.  JET.  WilSttms,  (at  the  request  of  his  father,  and  without  collusion  with  the  prosecutor 
or  clv/endant,)  appeared  for  him,  and  was  sworn  and  served  on  the  jury,  he  not  being  of  age, 
nor  having  a  qualification  by  estate,  nor  being  on  any  panel :  Held,  that  there  was  a  mis- 
trial, iiid  that  a  nil*  obtained  for  a  new  trial  must  be  made  absolute. 


full 
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fiiU«i:iMUsl  JHiy  did  QOt  appear,  and  it  became  neoeanry 
to.BWMtf  talaBiiiia.  One  J.  tViUianu,  on  the  ticuilmon 
JMjt  paael,  being  called,  bis  son,  B.  H.  WiBianui.  ap- 
pMft<ed  and  was  sworn,  and  served  oa  Uie  jury.  £.  H, 
WiBiamt  was  not  on  the  panel,  was  under  age,  and  had 
itot  any  qualificati<Hi.  He  appeared,  and  served  for  hia. 
father  at  hit  request,  and  without  the  knowledge  6v 
CQDiuTBOce  of  the  prosecutor  or  defendant  Hie  jury, 
having  fosad  the  defendant  guilty,  he  obtained  a>rtile' 
Btsi  for  a  new  trial,  upon  affidavits  setting  forth  the  beta 
abpje  mentioned 

iSanning  and  Hill  shewed  cause.  It  is  not  a  suffi- 
cifot  gKHUid  for  a  new  .trial  that  a  wrvng  paw>n 
uawered  u  on«  of  the  jury  and  was  sworn,  HUl  v. 
y<ite{a),  WrtgfY.  T/iom{&).  In  Dovej/  v.  Hobsoa{e), 
ifiSW  trial  was  granted  because  the  objection  was  made 
before  verdipL  The  want  of  qualification  is  a  ground  of 
ctiallenge,  Cf.  Lit,  l^Gb.,  and  cannot,  therefore,  bo 
ft^^  in  this  stage  of  the  proceedings.  It  is  also  ther» 
Utd  down,  that  in&ncy  is  a  caose  of  challenge^  and  in 
Sj^.6.  pl.l€>  it  appears  that  one  of  twelve  compur-t 
gators  in  i  wager  of  law  was  challenged  for  infancy 
which  case  is  cited  in  Bro.  Abr.  tit.  Coverture  and  Infan^'' 
pL  22,  In  Lit.  u  259.  and  the  Commentaryt  172  &,  it  vt 
said»  that  an  in&nt  shall  tiot  be  sworn  in  da  inquest,' 
qnpd  minor  jurare  non  potest;  but  that  certfunly  is  not 
knf^oif  as  to  swearing  infants  as  witnesses^    - 

C,  F.  Williams  and  Bmfly  contrft.  The  law  has  pro- 
scribed certain  qualifications  as  necessary  for  persona 


.  (c)  SJArtt.  IM.  . 
serving 


«  * 
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18S6I       sgrvhig  on  juries.    Tbqr  must  be  of  full  Bgi^  and  poe*' 
^JIJT*  .     sessed  of.  certain  property.    One  of  the  jurors  wbo  tried- 

this  case  had  not  •  either  of  those  qaalifications.  • .  The , 

-1 

objection,  to  hint  is  therefore  very  difierent  from  that 
which  wagi  taken  in  Hittv.  YatOf  and  the  case  from 
Nemdstletbea  cited  by  Lord EUenboroughg  in neitherof 
which  did  it  appear  that  the  party  who  served  was^  dis^. 
qualified.  Besides,  by  the  7  &  8JV^.  8.  e.  SS.  s^  3.  no^ 
person  can  serve  as  a- talesman  who  is  not  returned  upon 
some  odber  panel;  the  person  objected  to  in  this  case 
was  not  upon  any  other  panel.  For  these  reasons  there 
was  a  mistrial 


'  AsBotT  C.  J.'  I  am  of  opinion*  that  we  ought  to 
grant  a  new- trial.  It  appears  that  in  Hilly.  Yates, 
and  in  JVray  y.  Jiomej  the  Court  did  not- think  it 
necessary  to  yield  to  an  application  of  this  nature.- 
But  in  the  present  case,  the  person  who  appeared  in 
die  name  of  his  father,  and  served  on  the  jury,  was 
not  qualifieki  by  estate  so  to  do,  and  had  not  arrived 
at  diait  age  which  the  law  considers  necessary  to  give 
competent  knowledge  to  sit  in  judgment.  I  do  not 
sese  how  a  challenge  could  be  taken.-  Had  the  party 
been  on  the  panel,  perhaps  the  objection  should -have 
been  made  a  ground  of  challenge,  and  inf  order  to 
be  properly  sworn  as  a  talesman  be  ought  to  have 
been  on  some  other  panel.  I  am  quite  aware  of  the 
difficulty  pointed  out  by  Lord  EUenborougA  in  Hill 
V.  Yates,  viz.  that  yielding  to  such  an  objection  lays 
opai  a  door  to  practice  and  collusion.*  It  is  necessary 
to  guard  against  that  as  well  as  we-cai^t  but  1  think  we 
should  not  be  justified  by  the  apprehension  of  mischief 
which  may  hereafler  arise,  iii  saying  that  a  verdict  shall 

be 
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be  luDding  where  a  person,  withput  practice  of  eitber 
yMTty,  has  appeared  and  served  on  the  jury,  not  having 
the  requisite  qualification,  either  of  age  or  estate. 
Looking  at  these  particular  circumstances  in  this  case, 
I  think  that  we  ought,  in  a  sound  exercise  of  our  dis- 
eretidn,  to  make  the  rule  for  a  new  trial  absolute. 

Baylet  J.  It  appears  by  the  cases  Fermor  v.  Dor- 
ringtOH  {a\  Hassft  v.  Payne  [b],  and  Boe  v.  Dem/a  {«), 
that  where  one  person  is  named  in  the  panel,  and  an- 
other in  the  distringas,  and-the  latter  serves  on  the  jury, 
it  is  a  mis-trial,  because  none  should  serve  save  those  in 
the  pand. 

HoLBOTD  J.  This  defendant,  without  any  fault  on 
his  part,  was  tried  by  a  person,  wiio  by  law  was  ,not 
competent  to  serve  on  the  jury,  and  as  that  has  been 
made  apparent  to  the  Court,  we  ought  not  to  proceed 
to  give  judgment  upon  a  verdict  so  found. 

LiTTLEDALE  J.  This  person  was  not  competent  to 
lenre  on  the  jury,  but  as  he  was  not  in  the  panel,  no 
challenge  could  be  taken.  The  Court  are,  therefore^ 
bound  to  act  upon  the  affidavits  laid  before  them,  and 
I  think  they  disclose  sufficient  grounds  for  anew  trial. 
Rule  absolute. 

Ela.  8SS.  (0  n.iS6.  (e)  CTv.Car.St3. 
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Mbtcalp  agahut  BowEb 
Wamot  of  lu     A   RULE  nisi  had  besn  obttined  for  setdng  aside  the 

tnmey  and  XI. 

judgmeat  for  warrant  of  attorney  given  in  this  cause  for  securing 

Duiij'  MI  >ude,  as  Aniniity,  and  ^e  jodgm^it  signed  thereoD,  on  the 
initials  ani;  of  gtoond  thtf  only  the  imtiolt  of  the  Christian  names  of 
lumJ^  th^  the  i^tnesses  to  tha  exeontioii  of  thb  warrant  of  aittoni^ 
r^^u^   by  the  defendant  wen  stated  in  the  memorial. 

nUBMrial. 

Scarktt  and  Tindal  shewed  cause,  and  contended  tint 
it  was  not  imperative  on  the  Court  to  set  aside  the 
#ttrrftiit  oS  attorney. 

Abbo^  C.  J.  We  hav«  no  discretion  upon  die  sub- 
ject. It  -wai  dedded  in  Che^  v.  Jegeries{a),  and  in 
other  cases  which  have  since  occurred,  that  the  statute 
53  G.  3.  clll.  S.2.  requires  that  the  Christian  names  of 
the  sutBCribing  witnesses  to  the .  securities  should  be 
Inserted  in  the  memorial.  The  warrant  of  attorney* 
thertifbr^  in  this  case  was  not  correcdy  memorialized^ 
and  die  rule  lor  setting  aside  the  warrant  of  attorney 
and  the  judgment  must  therefore  be  made  absolute. 

Rule  absolute  accordingly. 

W  a  At  CI. 
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189«. 

Howell  agaiTist  Young,  Gent.  One,  &c.  (a) 

]])ECLARATIOK  stated,  that  before  the  commitUDg  Decbndon 
of  the  grievance  theranaftermoitioned,  the  plaintiff  pUintiffiad 
had  contraoed  wiUi  J.  (Hive  and  B.  Olive,  to  lend  them  Tb^u^ 
die  mm  t^  Moot,  at  interest,  the  repoyment  of  that  S^^d^"™ 

sDDi,  with  interest,  to  be  secured  by  a  warrant  of  at-  ''>»«™»sU" 
^  npajmut, 

tomer  to  confess  indgment  made  by  J,  and  B.  Olive  /  *>"*  intoMt, 
'  totMMcuccd 

the  sum  of  SOOO/.,  with  interest,  to  be  further  secured  by  >>;  m  mmnt  of 

a  mor^^ige  of  certain   freehold  premises  of  the  said  csruin  mort- 
/.and  R.  (Hive;  and  the  sum  of  lOOO/.  to  be  farther  £Jd*^i^ 
lecnred  by  a  mortgage  of  certmn  leasehold  premises  of  proridrfi^ 
I  and  R.  Olive,  provided  the  said  warrant  of  attorney  ^'','7/^"* 
and  mortgages  should  be  found  to  be  a  good,  valid,  ='«'"i«™ri'7 
■nd  inffitnent  security  for  the  same ;  and  thereupon  on,  '^^  <*■•  F>*iB- 

tUFretUDcd 

tcc^  at,  &C.,  the  plaintiff,  at  the  request  of  the  defend-  liernidiDt  m  u 

atUmcj,  u 
iM<H»lil  wbefber  tbtf  would  be  a  luffidrat  •tcurttj  j  that  iba  defendrat  accepted  tudi 
mainar,  and  tbal  it  became  bii  dutj  to  uu  due  care  and  diligence  to  uoeiiain  vbelber 
Ike  watnnt  oT  ■Korney  and  nwr^aga  would  he  a  Kifldent  Mcurft^  toi  Uw  itpajmant  of 
tha  SOOOf.  and  intcrot.  Breach,  that  defendaac  drd  not  ate  due  Cira  aod  diligence  in 
Ifaat  briul/'i  but  wbolij  neglected  m>  to  do,  and,  on  ibe  coatrarr,  MkIi  reprcaanl^  to  tha 
ptaintiff,  ifaat  Ika  wanaot  of  attomcf  and  mortgage*  would  be  ■  auKctegt  itemitj  fbt  tba 
npaymeat  of  tbe  SOOOf.  with  intereit,  whvmipoa  tbe  plaintiff  lent  tbe  300CW.  to  /i.  B.; 
tbat  dttf  wn  not  a  luffleicnt  wcuritj,  bj  reawn  wherMf  tba  plaintiff  bad  wboU;  loit  tha 
iateml  due  and  pajable  on  the  uid  nim  of  30001.  amounting  to  a  large  cum,  to  wit,  tha 
nm  of  lOOCN..  nod  wai  bkeljr  wbollj  to  loM  tbe  uid  prlodpal  mm  of  800CV.  At  the 
trial  it  appeared,  that  in  tbe  jear  1814  the  deTendut  bad  been  retained  bf  the  plaintiff 
tD  atmin  whether  iha  wamnt  of  attomejr  and  morlgagea  were  a  luffidant  ucuritjr  for 
the  30D(tf.  aod  inurait,  and  IhU  al  that  lime  he  repr«ented  they  were  m.  Id  tbe  Tear 
1890,  Itbe  inieml  to  that  lime  hating  been  regnlirij  paid,)  it  waa  diaeoicred  that  the 
warrant  of  attorDey  and  mortgage*  woe  not  a  sifflcient  tecuritf :  Held,  that  the  mia- 
ODodaet  or  negligence  of  tbe  attorney  conitituted  the  caoaa  (^  action,  and  that  the  Hatule 
•^  limitadona  b^^^  to  run  tram  tba  dme  when  the  defeadanl  had  been  guUtj  of  cucb 
from  tbe  tbiM  when  h  waa  diacomcd  that  ibt  fccuntiea  waa  In. 

(aj  TtiTfc  of  tlis  Judge*  of  thi)  Court  lat,  a*  upon  former  occaaiona, 
from  T^tdiy,  ihe  14tb  of  F^niary,  to  Saturday,  Iha  IBIh  Ftbntaiy, 
Iklunie.      During  that  ptriod    thEi    and    Iha    following    cam   were 
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.1826.       ant,  retained  and  employed  him  for  reasonable  fees  and 
„  reward  to  him  in  that  beha)f»  to  ascertain  whether  the 

llOWXLL 

against  said  Warrant  of  attorney  and  mortgages  would  be  a  sufB- 
cient  security  for  the  repayment  of  the  said  sum  of 
3000/.,  with  interest ;  and  in  case  the  same  should  ap- 
pear  sufficient,  to  obtain  the  proper  deeds  and  writings 
to  secure  the  repayment  of  the  said  sum  of  SOOO/. 
Averment,  that  the  defendant  accepted  such  retainer 
and  employment;  that  it  became  and  was  his  duty  to 
use  due  and  proper  care  and  diligence  to  ascertain  whe- 
ther  the  said  warrant  of  attorney  and  mortgages  would 
be  a  sufficient  security  for  the  repayment  of  the  said 
sum  of  3000/.,  with  interest ;  and  in  case  the  same 
should  appear  sufficient,  to  obtain  the  proper  deeds  and 
writings  to  secure  the  repayment  of  that  sutn.  Breach, 
that,  the  defendant,  not  regarding  his  duty,  &c.,  but 
contriving,  &c.,  did  not,  nor  would  use  due  or  proper 
care  and  diligence  to  ascertain  whether  the. said  warrant 
of  attorney  and  mortgages  would  be  a  sufficient  security, 
but  wholly  neglected  and  omitted  so  to  do ;  and  on  the 
.  contrary  thereof,  on,  &c.,  at,  &c.,  falsely  and  deceitfully 
represented  and  asserted,  and  caused  and  procured  the 
plaintiff  to  believe,  that  the  said  warrant  of  attorney  and 
mortgages  would  be  a  good,  valid,  and  sufficient  security 
for  the  repayment  of  the  sum  of  3000/.,  with  interest ; 
whereupon  the  plaintiff,  believing  that  the  said  warrant 
of  attorney  and  mortgages  would  be  a  valid  and  suffi- 
cient security  for  the  repayment  of  the  said  sum  of 
3000/.  with  interest,  did  on,  &c.,  at,  &c.,  advance  and 
lend  to  the  said  J.  and  It.  Olive  3000/.,  upon  security 
of  the  said  warrant  of  attorney  and  mortgages.  The  de- 
claration then  described  the  warrant  of  attorney  and  the 
mortgages ;  that  they  were  prepared  by  the  defendant 

by 
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by.  virtue  of  hts.  retaioer  and  employment)  and  accepted 
by  the  plaintiffas  a  sufficient  security  for  the  repayment 
(^  the  said  sum  of  3000/.,  with  interest,  in  consequence 
of  such  representation  and  assertion  of  the  defendant, 
and  diat  they  were  not  a  sufficient  security.  By,  means 
whereof  the  plaintiff  hod  wholly  lost'the  interestidne 
and  payable  on  the  said  sum  of  3000/.  amounting  to  a 
lai^  Bam,  to  wit,  the  sum  of  1000/.,  and  is  likely  wholly 
to  lose  the  said  principal  sum  of  3000/.  to  wit,  at,  8tc. 
Plea,  NotguiUy.  2ndly,  That  the  canse  of  action  men- 
tioned in  the  declaration  did  not  accrue  within  six  years. 
At  the  trial  before  Borrougk  J.,  at  the  Summer  assizes 
for  the  coun^  of  Gloucester,  1825,  it  appeared  that  the 
defendant  who  was  an  attorney,  had  been  retained  by 
the  plaintiff  in  the  year  1814  to  ascertain  whether  the 
mortgages  mentioned  in  the  declaration  were  a  valid  and 
sufficient  security  for  3000/.  and  interest.  At  that  tune 
the  defendant  represented  that  they  were  so.  The 
mortgages  in  fact  aRerwards  turned  out  to  be  on  insuffi- 
cient security  for  that  sum,  but  that  fact  was  not  di»- 
corered  by  the  plaintiff  till  the  year  1820.  The  interest 
was  r^nlarly  paid  until  that  time.  Bttrrough  J.  was  of 
opTnion  that  the  statute  of  limitations  was  a  bar  to  the 
action,  but  it  was  insisted  that  there  was  fraud  upon 
die  part  of  the  defendant,  and  that  the  statute  of  limit- 
ations only  ran  from  the  time  when  the  fraud  was  dis- 
covered; and  Bree  v.  Holbech{a)  was  cited.  The 
learned  Judge  suffered  the  cause  to  proceed,  and  6nally 
directed  the  jury  to  find  for  the  plaintiff  if  they  were  of 
K  opinion  that  the  ptaintiET  had  been  induced  by  the  fraud 
^L      t£  the  defendant  to  advance  the  money,  otherwise  for  the 


{■)  JOang.  SSI. 

6  S  deftedant. 
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lAM*       defianchuit    Tlie  jury  louod  a  verdict  for  Uie  defendant* 
~  Curwood  in  last  Mickadmas  term  obtained  a  rule  nisi  for 

^J^^^  a  new  trial  upon  two  grounds,  first,  that  upon  the  ques- 
doa  of  fiaud  the  Verdiot  was  against  the  we'^ht  of  evi- 
dence ;  and,  secondly,  that  in  this  actton  the  statute  of 
limitations  ran,  not  from  the  time  when  the  insufficient 
secnrity  was  taken,  but  when  the  fl|)ecial  damage  alleged 
,ih  the  dedaratioo,  viz.,  the  loss  of  interest,  accrued. 
The  leanied  judge/  having  now  reported  that  he  was 
satisfied  with  the  ver<£ct  found  by  the  juiy^  the  Court 
called  upon 

Cwmooij  Maukf  and  Carrington  to  support  the  rule. 
In  assumpsit  the  statute  of  limitations  runs  from  the 
Dime  of  the  breadi  of  promise;  for  that  constitutes 
die  cause  of  action,  BaUly  v.  Faulkner  {a)^  Short  v. 
Mac  Carthy  (6) ;  but  in  a  special  action  on  the  case,  the 
wrongful  act  done,  and  the  damage  accruing  therefrom, 
constitute  the  cause  of  action.  The  cause  of  action  is 
not  complete  until  the  damage  ensues.  It  is  otherwise 
in  trespass,  where  the  cause  of  action  accrues  imnlediately 
upon  the  wrongful  act  done,  and  if  there  be  any  special 
damages  ensuing  from  it,  it  merely  is  the  measure  of  da- 
mages, Fetter  v.  Beal.  (c)  This  distinction  is  illustrated  in 
ScoU  V.  Shepherd  {d)  by  Blackstone  J.,  who  puts  this  case : 
"  If  I  throw  a  log  of  timber  into  the  highway,  (which  is 
an  unlawful  act,)  and  another  man  tumbles  over  it,  and 
is  hurt,  an  action  on  the  case  only  lies,  it  being  a  conse- 
quential  damage ;  but  if,  in  throwing  it,  I  hit  another  man, 
he  may  bring  trespass,  because  it  is  an  immediate  wrong." 

(a)  3B,^A,2SB.  {b)  3  i?. «}  ^.  G26. 

(c)  SaUc.  11.  (d)  Sir  W.  Biackst.  894. 

In 
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;if  jthj^  f^a^  it  is  the  mpiecm«9M  d^njage  vhSfii  ip/fktfi       ;« 0fi^ 

tbf  f»q«f  of sptian  QoiQplQte.   U  GiBm  v.  .So{Ii^'r^g^{fl),       ^-^=^  ■ 

fi  qne^OD  prgse  upon  tjie  l41>t^Jm  Socjt  Aot,  i^lHfi^        SP^ 

enacted  tl^t  no  octioa  should  be  commenced  agiliiif^       -Ww 

an;  p^zsoo  for  9)17  thing  done  in  ponuancQ  of  th«f  w[^ 

after  vx  <T]T'ndar  mpatbs  next  t^r  the  &ct  Tnmmjitajf 

The  Jjn^don  DocI^  Coispanf  had)  two  years  before  thf 

coflnpaenccment  of  the  action,  nadermio^  th?  wall  1^  4 

whazf  in  one  undivided  thind  part  of  which  the  p}ai)ir 

tifiV  &thar  then  had  a  life^teiest,  with  l:e^la)nder  49 

bis  SOD  in  fee;  in  coaseqaence  of  this  undenninii^tltt^ 

ifjii  &U,  W  ^ier  tie  plaintiff's  title  accrued;  and  j^ 

ma  b^  that  the  son  qoght  nuuntaio  an  action*  althw^ 

the  i^U  in*  uoderauned  during  the  Jltfetiine  of  4# 

fiuher.    S9  in  Boberti  v.  ^ead  Ifi)  it  was  held,  th«t  yhere 

an  action  if  brought  for  consequential  damages  w?^iqg 

from  an  act  done,  the  period  within  which  .the  AOtion  if 

to  be  (irought  is  not  to  be  calculated  ^un  th?  doing  of  (hf 

act,  bwt  is  to  be  calculated  from  the  piextod  when  tbf 

ctnneqpential  damage  h^  been  fccafuoned  whit^^  ^  thf 

^oBup^dion  of  the  actjipo-    ^umiu^  however,  th;M  p$ 

soon  ¥  ^*  defendaot  b«d  been  guilty  of  negligence  I9 

taking  the  insufficient  sacuri^j  the  plaintiff  acqujii^  fi 

wmpj^tg  cau3e  of  actjon,  atjjl  hf  #cquiired  a  fresh  is^i|K 

of  aitijiffa  by  the  npn-payment  of  the  interort;  and  thi( 

caqae  of  tfHiaa  accrued  within  the  siji  years. 

'BfStm  J.    This  is  ft  G«se  qf  ;po  difflcnl^  whatsinr. 
Ihe  oqly  question  iS)  what  '»  4ie  cauae  of  action  4w*  ' 

L  th^  4ecl^rBtion?    I,t  wpe^  to  pe  tb^  t^ 
mi&conduct  of  the  defendant  is  tb^  g>?t  of  the  ad^g^ 

(o)  sj«9>  t  JC 161.  .(♦)  te (W.«*- 


Totnra. 
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ISS6.        IF'  the  allegation  of  special  damage  had  been  wholly 
„  omitted)  the  plaintiff  would  have  been   entitled  to  a 

^gmut  verdict  for  nominal  damages. .  The  plaintiff  in  this 
action  is  entitled  to  recover  a  compensation  in  damages 
for  the  injury  resulting  to  him  from  the  misconduct  of 
the  defendant  The  special  damage  resulted  from  that 
misconduct;  but  it  constituted  part  only  of  the  injury 
sustained  by  the  plaintiff,  and  it  is  not  of  itself  a  cause 
of  action.  The  declaration  is  firamed  so  as  to  shew 
thait  the  misconduct  of  the  defendant  is  the  cause  of 
action.  It  states  that  the  plaintiff  had  contracted  to 
lend  SOOO/.  at  interest,  to  be  secured  by  a  warrant  of 
attorney  and  mortgages  of  specific  property  there  de- 
scribed,  provided  the  warrant  of  attorney  and  the  mort- 
gages should  turn  out  to  be  a  valid  and  sufficient 
security  for  the  same;  that  the  plaintiff  retained  the 
defendant  (he  being  an  attorney)  to  ascertain  whether 
they  would  be  a  sufficient  security ;  and  that  it  became 
the  duty  of.  the  defendant  to  use  due  care  and  diligence 
to  ascertain  whether  they  would  be  so  or  not.  It  then 
states,  that  the  defendant  did  not  use  due  care  and 
diligence  in  that  respect,  but  omitted  so  to  do;  and, 
on  the  contrary,  represented  to  the  plaintiff  that  the 
warrant  of  attorney  and  mortgages  would  be  a  sufficient 
security,  whereupon  the  plaintiff  advanced  the  money; 
and  that  the  warrant  of  attorney  and  mortgages  were 
not  a  sufficient  security,  but  were  invalid  and  in- 
sufficient securities.  Now,  if  the  declaration  had  stopped 
there,  a  sufficient  cause  of  action  is  stated.  There  is  an 
acceptance  of  the  retainer  by  the  defendant,  a  duty  re-^ 
suiting  therefrom,  and  a  breach  of  that  duty.  But  the 
declaration  goes  on  to  state :  "  By  reason  whereof  tlie 
plaintiff  has  wholly  lost  the  interest  due  on  the  sum  of 

3000/^ 
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SOOOI.,  and  is  Iik«ly  wliolly  to  lose  the  said -principal 
sum  of  3000/."  Now,  does  the  introduction  of  that 
all^tion  vary  the  case  ?  In  an  action  for  words  which  ;u>^ 
are  actionable  in  themselres,  a  special  damage  is  fre^ 
quendy  allied  in  the  declaration,  although  it  is  not  the 
ground  of  the  action,  and  the  plaintiff  may  lecover 
without  proving  the  special  damage.  In  such  case  tite 
allc^tion  of  special  damage  is  a  mere  explanation  of 
the  manner  In  which  the  condact  of  the  defendant  has 
become  injurious  to  the  plaintiff.  So  in  this  case,  the 
purpose  for  which  the  allegation  is  introduced,  is  pre- 
cisely similar.  Where,  indeed,  words  are  not  actionable 
of  themselves,  but  become  so  by  reason  of  the  conse- 
quential damage,  then  it  must  be  alleged  and  proved ; 
because  it  constitutes  the  cause  of  action.  In  an  action 
of  assumpsit,  the  statute  of  limitations  begins  to  run  not 
Irom  the  time  when  the  damage  results  from  the  breach 
of  the  promise,  but  the  time  when  the  breach  of  promise 
tales  place.  The  case  of  Short  v.  M'Carthy  (a),  which 
is  very  analogous  to  the  present,  is  an  authority  in  point 
Tltere  the  declaration  in  assumpsit  stated  as  d  breach 
of  the  promise,  that  the  defendant  did  not  diligently  and 
sufficiently  make  a  search  at  the  bank  of  En^and  to 
ascertain  whether  certiun  stock  was  standing  in  the  name 
of  certain  persons,  the  defendant  having  been  employed 
as  an  attorney  so  to  do.  The  omission  to  search  took 
place  more  than  six  years  before  action  brongbt,  al- 
though it  was  not  discovered  by  the  plaintiff  till  withiil 
the  nx  years.  The  statute  of  limitations  having  been 
pleaded,  It  was  held,  that  upon  this  form  of  declaration 
the  plaiiiCifT  was  not  entitled  to  recover  on  the  ground 

(■>  SA  j-^sss. 


^9$.       tfaait  tb^  Oiufe  of  ^o|i  a^crwed  at  the  time  pf  the 

bm^  of  i^y  ^  promise  l^y  t^e  defeiKJIaiM«  and  x^ot 

mimf  p!t  tibfi  fime  of  its  discovery  by  the  plaintiff;  and  that 
*  at^  .statute  b^;an  tp  nin  firpm  the  time  when  the  de- 
flp^4ffi^  Pi^bt  to  l^e  made  the  search,  which  jit  w^s  his 
^u^  t9  dp^  ft  appear^  jto  ipe  that  there  is  not  any 
anhstgi^tial  diatpnctiw  t^ieitween  a^  i^tion  of  aspimipsit 
^u;nd^  upon  ^  pro^ii^  >irhic;h  th^  law  implies,  that  a 
p^rtjr  will  4^  tl^t  whicli  iie  is  legally  liable  to  per&ini, 
^nd  ^1^  apdon  on  the  icase  whic^  U  founded  expressly 
upon  fL  hj[fi»f!k  of  4u|y.  Wbajbever  be  the  form  of  actiony 
IJbe  bri^ach  of  du^  ifi  /BubsUnjdaDy  the  cause  of  action* 
7ba^  beipg  sOf  th^  fajU^  of  acticip  accrued  at  the  time 
mhfffi  t^e  defendapit  ii^  tbjb  cas^  took  the  bad  and  in- 
im%,iftpt  jSfcurityy  Ijbat  W3^  mQf^  thfMQ  six  years  before 
the  poipmencem/sitf  of  the  motion,  vhich  is  consequently 
banj^  by  the  ftatf^  of  UiQitatU>m^  The  rule  for  a  pew 
t^ial  im^  theri^re  be  di3ch8rgedp 

HoLi^oYD  J.  I  j^^n  of  .opinion  that  tbevstatute  of 
Un^^oins  is  a^oi^plejl;^  bar  to  this  action.  The  caMSfO 
of  actiqiQL  is  the  mis^n4i,iot  or  negligence  of  the  attorpey. 
Tibe  statute  of  limjb^ttions  is  a  bar  to  the  original  cause 
of  action,  and  to  aU  the  consequential  da;0(iages  resulting 
from  it,  unless,  mdeed,  it  can  be  shewn  tfj^^t  those 
clainage^  or  any  part  of  them,  constitute  a  new  cau3§  of 
action  which  accrued  within  six  years.  I  thipk  it  makes 
^o  difference  i^  tljiis  respect,  whether  the  plaintiff  elects 
tp  bring  a^  action  of  a^su^p&it  founded  upon  a  breach 
of  pro^pii^,  or  a  special  action  on  the  case  founded 
upon  a  Ipii^ecich  of  duty.  The  breach  ojf  promise  or 
of  duty  took  place  as  soon  as  the  defendant  took  the 
insufficient  security.     Whether  the  plaintiff,  therefore, 

elect 
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elect  to  aue  in  one  ibrm  of  acUoa  or  another,  the 
cause  of  actioo,  which  in  either  form  is  snbataiH 
tially  the  same,  accrued  at  the  same/  moment  of  tjme. 
The  breach  of  duty,  therefore,  constituting  a  cause  of 
action,  it  follows  that  the  statute  of  limiutions  is  a  bar 
to  tfiis  action,  unless  the  qiedal  damage  alleged  in  the 
declaration  consdtute  a  new  cause  of  action.  F^tiUr  v. 
Beal{a)  a  aa  author!^  to  shew,  that  the  special  da- 
DUge  alleged  in  this  case  does  not  coostitute  any  fre^ 
groBod  of  action,  but  that  it  is  merely  the  measure  of 
the  damage  which  resulu  &om  the  original  cause  of 
acdon.  There  the  declacation  stated  that  the  defendant 
beat  the  plaintiff's  bead  a^nst  the  ground,  and  that  h^ 
bronght  an  action  <^  assault  and  battery  for  that  and 
recovered ;  and  that  stnce  the  recovery  by  reason  of  the 
same  battery,  a  piece  of  his  skull  had  come  oab  Th« 
defendant  pleaded  in  bar  the  recovery  mcmtioBed  is 
the  declaration;  and  averred  it  to  be  for  the  sajne 
assault  and  battery.  The  plaintiff  demurred,  and  it 
wa*  wgtd  that  this  subsequent  damage  was  a  new  mat- 
ter vhich  could  not  be  given  in  evidence  in  the  first 
acdon,  when  it  was  not  known ;  and  it  was  compared 
to  the  case  of  a  niusance,  where  every  new  cUop^ing  ia 
anevact.  But  i?o2£ C.J.  said,  " Every  new 4ra|ipiiv 
it  a  tm>  nuisance,  but  here  is  not  a  new  batteiy,  and  ia 
tcaqmss  the  grievwuness  or  ooQsequence  of  the  hattffy 
is  not  the  ground  of  the  action,  but  the  measure  of 
the  damages,  which  the  juiy  must  be  supposed  to  have 
cgnsidered  at  the  trial."  So,  here  the  loss  of  interest 
■  does  not  constitute  a  Gtesh  ground  of  action,  but  a  mace 
H        measure  of  damages.     There  U  no  new  toisconduvt  aU 


(a)  1  JULII. 

,     negligence 


YOUKS. 
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1626.  n^ligence  of  the  attorney,  and  consequently  there  is  no 
„  /  new  cause  of  action.     What  is  said  by  Hdt  C.  J.  ex- 

^foMti  plains  the  principle  of  the  decision  in  GiUon  v.  Boddmg^ 
ton  (a) ;  there,  although  the  excavation  was  made  in  the 
life  of  the  father,  it  was  continued  after  his  death,  and 
after  the  title  of  the  remainder-man  had  accrued.  The 
continuance  of  the  excavation  was  a  continuing  nui- 
sance,  and  constituted  a  new  cause  of  action.  It  was, 
therefore,  properly  decided  ki  that  case,  that  the  re- 
mainder-man was  entitled  to  recover  damages  for  an 
injury  to  him  arising  from  the  falling  of  a  wall  after  the 
death  of  his  father,  but  here  there  was  no  new  mis- 
conduct of  the  attorney.  As  the  consequences  of  the 
battery  in  Fetter  v.  Beal  did  not  constitute  a  fresh 
ground  of  action,  so  the  consequential  damage  resulting 
from  the  misconduct  of  the  attorney  in  this  case  does 
not  constitute  any  new  ground  of  action.  In  that  case 
Lord  Holt  was  of  bpinion  that  the  jury  upon  the  trial 
in  the  first  action  must  have  taken  into  their  consider- 
ation not  merely  the  actual  loss  which  the  plaintiff  had 
then  sustained,  but  the  probable  loss  which  the  plaintiff 
was  likely  to  suffer  in  consequence  of  the  injury.  So 
here,  if  the  action  had  been  brought  immediately  after 
the  insufficient  security  had  been  taken,  the  jury  would 
have  been  bound  to  give  damages  for  the  probable  loss 
which  the  plaintiff  was  likely  to  sustain  from  the  in- 
yalidity  of  the  security.  It  appears  to  me,  therefore, 
that  the  subsequent  special  damage  alleged  in  this 
declaration  did  not  constitute  any  fresh  cause  of  action* 
That  being  so,  the  cause  of  action  did  not  accrue  within 
six  years,  and  the  rule,  therefore,  must  be  discharged. 

(a)  1  i2. 4^  Af.  lei. 

Little- 
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LinxEDALE  J.  concurred. 

Batlet  J.  referred  to  Brown  v,  Howard,  (a) 

.    Rule  discharged. 

Taunton^  iMdUfw,  and  Campbell,  were  to  have  shewn 
cause  against  tlie  rule. 


Whitcher  against  3 i^UBS  Hall. 

r)ECLARATION  stated,  that  on  the  4th  of  Febi-uaru  DccUruion 

1824,  at,  &c  by  certain  articles  of  agreement  en-  pluMiffagraid 

tered  into  between  the  plaintifTof  the  one  part,  and  one  b.  ^^  to 

Joseph  Hall  and  the  defendant  of  the  other  part,  the  J^rf^iJ^ 

plaintiff  agreed  to  let,  and  Joseph  Hall  agreed  to  take  ^^,^ 

the  milking  of  thirty  cows  for  the  sum  of  7/.  10s.  per  cow  """^il"?^ 

per  annum,  to  commence  from  the  I4tbof  i^i?&nMiru  then  tithatFttm- 

''  ory,  th*  rent 

instant,  agreeable  to  the  conditions  thereafter  specified,  to  ba  pud 
i_       ■  ,  1.11  qu«rterlf  ,  [n 

tnat  IS  to  say,  one  quarters  rent  to  be  paid  down  on  or  adranea, on  tfa*   - 

before  the  said  I^th  day  of  February,  the  second  quarter  ary,  tfa*  I4di 
on  or  before  the   14th  of  Mmf  then  next,  the  third   M4of'..Sj«* 

■nd  tb*  14tfa  «t 
jfneembrr,  and  tbe  defindut  agreed  to  paj  tha  rent  at  tba  time*  thnain  nwntioncd.  TIm 
pluBtiff  then  arcircd  perTorniance  of  tha  agnciiieDt  by  him,  and  llial  A.  B.  took  the  mitfc- 
ing  of  tba  tbirtjt  cowi,  and  alleged  an  ■  breach  tbe  Doo-parmant  by  tha  defendanl  of  tha 
rent,  which  beoune  due  on  Ilie  11th  of  JVotenifr.'  It  appeared  in  oideac*  at  tbe  trial, 
Aal  in  Mag  it  wai  agreed  batweea  tbe  plaiatiff'  and  A.  B.,  ibe  latter  banng  then  thtny- 
tmi  com,  that  tbe  plainliB'  inalead  of  tatdng  anajr  t*o  at  that  lima,  ibouU  U*  at  liber^ 
to  tike  fmiT  Bt  the  fall  of  the  year,  and  it  appeared  that  between  th«  llh  and  tba  SOth 
of  (Ictubcr  Ihe  plaintiS'  did  l^e  avay  four  cowi,  ieaiing  A.  B.  after  that  period  loe  than 
tliiriy.  It  wai  prored,  that  tbii  altenliDn  in  Ihe  mode  of  uBog  the  oowa  made  no  Mb- 
ttanlbl  diScrince  aa  to  profit  or  lou  :  Meld,  by  Bai/ley  and  Halnyd  Joalicea,  IMUdaU  J. 
dinenliente,  Gnt,  that  this  wai  an  entire  conlnct  for  the  letting  of  Alnjp  cowa,  aeitlMr 
more  nor  leu ;  and,  aecondly,  that  tbe  plointilF  in  thii  action,  againtt  a  iurety,  wu  bound 
.  to  prore  a  literal  pHformance  of  that  contract,  that  he  had  not  done  to,  inaamuch  ai  he  had 
Aewn  iliat  during  pan  at  tbe  ;«ar  ba  bad  aUowwl  A,  B.  to  ban  the  mUking  of  tw<a^- 
R^  oown  oalj. 

quarter 
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tM6«       quarter  on  or  before  the  14th  day  of  Auguslf  and  the 
^fourth  quarter  on  or  before  the  14th  day  of  November 

mtitti  then  next ;  and  it  was  agre^  that  either  party  should 
be  At  liberty  to  give  notice  in  writing  to  determine  that 
agreement  previous  to  the  said  14th  day  of  November 
fhte  n^t)  othe^fWise  it  wHS  a^eed  thdt  the  said  Joseph 
JEfoff  should  continue  to  hold  the  same  from  year  to  year 
till  such  notice  should  be  given;  and  the  defendant 
thereby  agreed  with  the  plaintiff  to  pay  or  cause  to  be 
pud  the  said  rent  at  the  days  and  times  thereinbefore 
specified  for  payment  thereof;  mutual  promises  were 
then  stated,  and  there  was  an  averment  that  after  the 
making  of  the  agreement)  to  wit,  on  the  said  4th  day 
of  February  in  the  year  aforesaid,  at,  &c.  the  said  Jo- 
seph  Hall  took  the  said  milking,  &c.,  and  that  the  pldin* 
til^  had  performed  the  agreement  on  his  part ;  yet  the 
defendant,  not  regarding,  &c.  did  not  pay  56L  55.,  being 
one  quarter's  rent,  which  became  due  on  the  14th  ^o- 
vember  1824.  Second  count,  indebitatus  assumpsit,  for 
the  milking  of  divers  cows  and  the  fe^  and  pasturage  of 
certain  lands,  and  the  use  of  a  certain  dairy,  yard,  and 
premises,  with  the  appurtenances,  by  Joseph  Hallj  at  the 
request  of  defendant,  and  by  the  permission  6f  the  plain- 
tiff, fiad  held,  used,  occupied,  and  qnjoyed.  Plea,  non 
assumpsit  At  the  trial  before  Littledale  J.,  at  the 
Summer  assizes  for  the  county  oiHantSj  1825,  the  plain- 
tiff proved  the  execution  of  the  agreement  set  forth  in  the 
dedarAtion  by  Joseph  Hall  and  the  defendant  as  his  surety, 
and  that  on  the  14th  of  February  next  following  the 
date  of  the  agreement,  Joseph  Hall  took  possession  of 
the  dmry,  which  then  consisted  of  thirty  cows,  but  ten 
only  of  those  cows  had  calved.  At  Lady-day  the  plain- 
tiff put  into  tlie  dairy  two  other  cows  which   were 

milked. 
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Joiilte^  and  after  that  lime  the  plaiotiff  aod  Joieph  HaJi 
fiom  time  to  time  exdhanged  cows,  die  plaintiff  {mtttng 
in  those  fit  for  milking,  instead  of  others  which  had  sot 
eome  into  milkbg.  In  Miy  Joteph  Hail  had  Mrtytao 
(vW,  and  it  mis  then  agreed  betaeen  him  and  the 
ftmni^,  that  italead  ^  the  latter  taking  aU  the  Mt 
additioaal  caauy  he  ihoidd  be  td  liberty  to  take  ovt  ^firn 
attkefiaefthe  yeat*  It  waa  proved  b;  Jbieph  H^ 
thst  this  Bev  arrangement,  as  to  the  somber  of  ckntV 
which  he  was  to  hare  from  time  io  time^  mftde  no  d}& 
ference  as  to  profit  or  lost.  Between  the  4tfa  and  tb« 
SOth  of  Octobei^  the  i^aintiff  %a^  tonf  foar,  aod  theraby 
reduced  the  nomber  to  twoity-seYen  cdwst  one  hani^ 
died  in  the  ititerim.  On  the  l*th  f^XNovtmher  Jo§qph 
f&S  refnsed  to  ^odtinee  in  die  dairy^  and  delivered  sp 
die  possession;  The  plaintiff  theroipoD  dcmasdetl 
from  tiie  deftndaot  paJrmeDt  of  the  qoarter's  rcot^ 
windi,  b;  the  terms  tif  the  agreement,  became  dne  on 
ttmtday.  The  latter  having  reffased  to  pa;,  the  present 
action  was  cohunencad;  It  was  ol^ected  at  the  tritit 
Out  OS  the  defendailt  wss  a  adrdty^  he  was  boood  only 
by  the  ikxttu  of  the  agreement  to  which  be  had  becaoe 
a  pi^j  that  it  was  incutnbeat  tipoo  the  plaintiff  tb 
sbetr  that  he  had  performed  that  ^reemeot;  that  be 
had  not  dofie  so,  inasmuch  as  he  had  not  allowed 
tfeepA  .ffiiA  to  have  th«  miUciDg  of  thirty  oews  during 
Ae  «Aole  yiaari  but  at  ode  time  only  twenty-aghfc 
The  leartted  Jtldge  was  of  ophuon  that  tiie  eontra«t 
iM  ai  Its  n^tare  divisible,  thu  it  had  tMen  snbetantially 
performed  by  the  plnntiffi  oad  that  the  {daifltiff  waa 
entitled  to  recorer  fiom  the  d^ndant  rent  in  pro- 
portion to  the  irnmber  of  cows  actually  sopj^ed  to  the 
defendant ;  and  a  verdict  was  found  for  the  plaintiff  for 
b4^bat  libarQr  was  reterred  to  the  dcAndaat  to  move 


CASES  tM  HILARY  TERM  r 


-  1 


to  enter  a  nonsuit    A  rule  niai.  for  that  purpose  l)|iTOig 
been  obtain^  in  last  jlficia^&mis  term, 

Merewether  and  E.  Jjotonei  now  shewed  cause*  It  was 
sufficient  for  the  plaintiflP  to.  shew  ihat  he  had  performed 
the  contract  substantiaUyj  «^  thl^fae  has  done,  for  it 
was  proved  that  the  def^dimt  doling  the  whole  pMeriod 
of  his  occupation  had  upon  an  average  the  milking,  of 
diii^ty  .cows.  ThaC;was  a  substantial  though  not  a 
literal  performance  of  the  qriginal  agreement.  It  is 
truci  that  in  pursuance  of  a  suhsequimt  agreement  be- 
tween the  plaintiff  and  Jotepk  HtJL  &e  latter  had  at 
one  time  thir^-two  c<MVSt  and  at  another  only  twenty- 
eight,,  but  the  alteration  in  the  agreement  was  imma- 
terial: it  made  no  difftirence  as  to  profit  and  loss:  the 
surety  not  being  pr^u'diced  by  it,  is  not  discharged. 
But,  secondly,  the  plaintiff  is  at  all  events  entitled 
to  recover  rent  pro  rata,  in  proportion  to  the  number 
of  cows,  because  according  to  the  true  construction 
of  the  agreement,  the  permitting  of  the  defendant  to. 
have  the  milking  of  thirty  cows  was  not  a  condition 
precedent  to  hi^  paying  the  rent  of  7/.  10^.  per  cow. 
The  rule  laid  down  in  Boone  v.  Eyre  {a\  and  recognised 
in  many  subsequent  cases,  is  that  where  a  covenant  goes 
to  the  whole  of  the  consideration  on  both  sides  it  is  a 
condilion  precedent;  but  where  it  does  not  go  to  the 
whole,  but  only  to  a  part,  it  is  not  a  condition  precedent. 
The  promise  to  let  Joseph  Hall  have  the  milking  of 
thirty  cows  does  not  go  to  the  whole  of  the  consideration 
agreed  to  be  paid:  it  could  not  be  intended,  that  if 
Joseph  had  twenty-nine  cows  only,  he  was  to  psiy  no 
rent  at  all.     The  very  circumstance,  of  the  rent  being 

{a)  I  a.BLrrs. 

reserved 
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resemd  at  so  much  per  cow,  shews  that  he  was  to  be        18S6> 
pakt  IB  proportion  to  tlie  number  of  cows.     The  &ir 
oonstmction  of  the  contract  is,  that  die  rent  was  to  be 
paid  pro  rata  for  a]l  the  cows  provided  by  the  plaintiC 

C.  F,  WaUam  and  R.  Bw/ly,  conlrd.  The  defendant 
wbo  is  a  surety,  is  only  bound  by  the  terms  of  the  agre^ 
ment  to  which  he  became  a  party.  In  order  to  eatitle 
the  plaintiff  to  recover  on  the  count  on  the  special  agree- 
men^  he  mast  shew  that  he  has  peribrmed  that  agree- 
ment. Now  he  has  mly  shewn  that  he  has  performed 
it  in  porti  Assuming  that  it  was  safficiently  proved^^ 
that  he  had  allowed  Joseph  Hall  the  milking  of  thir^ 
cows  until  the  4th  of  October,  it  is  equally  clear  that* 
between  that  and  the  20th,  he  took  away  four,  so  that 
efoi  if  he  was  not  bound  to  replace  the  one  which  bad- 
died,  (which  may  be  doabtfiil,)  still  Joseph  HaU  during; 
dMtperiod  had  less  than  thirty  cows.  Assomii^alto^al' 
dM  new  agreement  between  the  plaintiff  and  JcaepA  Halli 
try  which  it  was  stipulated  drat  the  latter  was  to.have 
Uiirty<-two  cows  at  one  time  and  twenty-eii^ataootbei^. 
*as  equally  beneficial  to  Jos^  Hall,  still  the  defendant 
was  no  party  to  it,  and  was  not  bound  by  it.  -  Ne^if 
T.  Smiih  (o),  Bees  v.  Berrington  (6),  and  SamueU  t., 
Hamtrtk  {c),  are  authorities  to  shew  that  any  alteratiea 
m  die  contract  without  the  consent  of  the  surety  dis~ 
chai]geg  the  latter,  even  where  the  alteration  is  bene- 
fidal  to  him.  The  same  piineiple  has  been  acted  npMi 
in  oases  of  bonds,  omditioned  for  the  &IthtnI  services 
of  a  clerk.  Thus  where  the  condition  was,  that  a  clerk 
should  serve  GuthfuHy,  and  account  for  all  money  to  the 
ob%ee  aud  his  exeadors,  it  was  held  that  the  obUgor 


^}  SiBro.  a.Ca.5T9.       {b)  3  ra.Jun.  S4t.        (,c)31^.S13. 
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UMU  was  not  liable  for  moaqr  received  by  the  derk  in  Ibe 
service  of  the  executon  of  such  oUigee^  who  coDtinaed 
the  business,  and  retained  him  in  the  same  employment^ 
Barker  y.  Parker,  (a)  It  b  clear  that  the  plaintiff  cannoi. 
recover  on  the  second  count,  because  Joseph  Hall  had 
no  use  of  the  cows  or  dairy  during  the  period  in  respect 
of  which  the  rent  is  claimed.  If  due  at  all,  it  can  olly- 
be  by  reason  of  the  spedal  agreement. 

Batlst  J.  I  think  that  the  mie  fiir  entering  a  non- 
suit ought  to  be  made  absolutew  By  the  agreement 
which  is  set  out  in  the  declaration,  the  plaintiff  agreed 
to  let^  and  Joseph  HM  agreed  to  take^  the  milking  of 
thirty  cows  (not  more  nor  less)  for  the  sum  of  72.  10f» 
per  cow  per  annum,  to  commence  on  the  14th  of 
tAruary  1 824,  and  on  the  conditions  therein  mentbi^ed* 
The  agreement  was,  that  Joseph  Hall  was  to  have  the 
milking  of  thir^  cows,  and  the  benefit  was  to  aoiure  to 
Joseph  not  to  James^  but  the  latter  stipulated  that  he 
would  pay  the  whole  rent.  One  question  is,  whether 
that  is  an  entire  contract  as  to  the  number  of  cows. 
If  it  be,  Joseph  was  entitled  to  have  the  milking 
<^  thirQr  cows  during  the  continuance  of  the  term. 
If  it  was  not  an  entire  contract,  but  a  contract  to 
pay  for  so  many  cows  as  the  plaintiff  should  supply^ 
and  the  plaintiff  supplied  twenty-nine  or  any  other 
number,  he  would  be  entitled  to  payment  for  so  many. 
I  am  of  opinion  that  this  was  an  entire  contract  for 
the  purchase  of  thirty  cows;  and  if  at  the  commence- 
ment of  the  term  the  plaintiff  could  not  insist  that  this 
was  a  divisible  contract,  it  must  follow  that  it  continue 
an  entire  contract  during  the  term.    I  do  not  enttf 

(a)  1  T.  n.  S87. 
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into  dw  qnesBon  whether  there  was  a  perfermance  of  1SS6. 
the  contract  at  the  commencement  of  the  term.  It  is  _^^- 
•nficiant  to  say  that,  there  was  a  new  agreement,  without  9"'^ 
dba  knowledge  of  Jama  .•  that  JosejA  was  to  hare  the 
anlkii^  of  twenty-etgfat  cows  during  one  part  of  the 
year,  and  thirty-two  during  the  other  part  That,  as  it 
seems  to  me,  was  not  a  continuance  of  the  orifpnal  bar- 
gain, which  was  for  the  milking  of  thirty  cows,  but  a 
new  agreement  The  new  agreement  was  binding  only 
on  those  penond  who  were  parties  to  it.  If  it  had  been 
iatended  to  tnnd  James  by  it,  he  should  have  been  con- 
salted  i  be  had  B  right  to  inust  upon  a  literal  perfi>rm- 
anca  of  die  original  baigain.  If  a  new  baigain  was 
made,  be  had  a  right  to  exercise  bis  judgment  whether 
he  woold  become  a  parly  to  it  There  may,  peihc^ 
be  TBiy  little  difference  between  the  two  contracts,  but 
the  question  does  not  torn  on  the  amount  of  the  differ- 
ence; bnt  the  question  is,  whether  the  contract  per- 
formed by  the  plaintiff  is  the  original  contract  to 
whitA  the  defendant  was  a  party.  If  it  is,  then  Jamtt 
is  bonnd  by  it»  otherwise  he  is  not.  There  is  no  hard- 
ship upon  the  plaintiff,  for  he  knew  that  JoToea  stipulated 
to  pay  tbe  rent  upon  his,  the  plaintiff's,  ftilfilliiig  the 
tenns  of  fhe  original  bargain,  and  that  he,  James,  was 
not  bound  to  consent  to  the  substitudon  of  a  new  con- 
tracL  in  Heard v.tVadham{a),  and  Cati^beUv.Prench{b)y 
it  was  held  that  the  performanoe  of  a  ctmtract,  substan- 
dally  the  same  as  that  origindly  nuid%  did  not  give  a 
i^it  of  acdon  agunst  a  snrety  who  had  not  ccmsented 
to  the  alteridon.  Here  tbe  plaintiff  attempts  to  main- 
tain his  action  by  proving  the  performance  twt  of  the 


(»)  as.aua.ie9.  sr.Jt.9oo. 
T«  contract 
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.iM9»  'oontnict  dedaxed  oo^  botof  a  Mib^e^pMit  agveemeDC 
Bat  he  has  averredi  and  was  bound  to  prow  perform* 
anoe  of  the  original  agreement.  That  he  has  not 
proTed ;  and,  upon  that  ground,  X  an  of  opinion  that 
he  was  not  entitled  to  reoo?er,  and  that  ,the  rale  for 
entering  a  nonsuit  ought  to  be  made  absolute* 

.  HoLBOTD  X  I  am  also  of  ofufuon  that  this  aodod  is 
not  ^pnftlnfaiitmhL^  and  that  the  rule  for  entering  the  non* 
suit  shodid  be  nuide  absoliite.  The  defendant  stands  in 
the  siti]ation.of  a  snxely,  inasmuch  as  th^  plaintiff  agrees 
to  lef^  and  Joaepi  Hall  to  take.  If  the  agi^eemenfc  had 
atopped  hen^  Jfosepjk  Hall  would  be  liaUe  to<  pay  the 
vent^  but  then  there  is  an  addki^mal  a^Beanedt  that 
JS»wf  also  sh^nld  pay  thcF  iwl*  Joaepk  sdU,  howtever, 
continues  liable /foe  tb6  reni,  and  Jamesh  liabfe  only  by 
xeaaon  of  his  special  i^[fe(imei^  This  sesms  to  mean 
entire  agreement  for  the  letting  of  the  entirS'  number  of 
thirty  cowSf  neither  more  nor  less.  The  term,  at  so 
muck  par  ocfm  is  introduced  only  to  measure  the  rent 
payable.  Supposing  there  was  no  stipulation  that  the 
rent  should  be  paid  in  advance^  it  would  be'  incumbent 
on  the  plaintiff,  if  he  sought  to  recover  rent,  to  aver 
and  prove  that  the  rent  had  accrued  due;  and  that 
could  only  be  done  by  shewing  that  Joseph  HaU  had 
had  the  milking  of  thirty  cows  during  the  penod  in 
respect  of  which  the  rent  was  claimed.  It  is.  stimulated 
in  this  case,  indeed,  that  the  rent  should  be  paid  before 
the  quarter  commenced.  But  still  the  plaintiff  wotild 
be  bound  to  aver  and  prove  that  he  was  ready  at  ^all 
times,  during  the  time  that  the  contract  oontsnued,  to 
perform  his  part  of  the  contract  It  seems  to  me  that 
the  original  agreement  was  at  an  end,  and  that  a  new 

agreement 
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wgneaaQt  ma  snbstitiited  in  ita  tteftd,  and  tfiat  Jamoi 
not  beii^  a  par^  to  it,  is  not  liable  Sot  the  breach  cS  iL 
This  is  very  umilar  to  the  case  of  a  samiider  of  a  lease 
bycfientioaofUw.  la  Qm^'s  Dig.  tit,  Surrenderj  {1.1. y 
it  is  bid  down,  if  a  lessee  for  years  accepts  a  Dew  lease  by 
parol  when  the  first  lease  was  by  indaiture,  it  operates' 
as  a  Mrr«oder  in  law.  So  here,  the  new  agreement  hf 
psfol  ivrymg  from  the  first  entered  into  hy  the  pluntiff 
xtd  Joupk-  Hail,  (grated  as  an  abandounent  of  tb« 
fint  ^reemeot.  The  first  agreement  haTing  been  piil 
an  end  to  by  the  principal  parties,  the  surety  is  dis« 
cbariged.  For  these  xeaaons  I  am  of  opinion  that  Ifaa 
rale  for  «Dt«rii^  a  nonsuit  ought  to  be  nude  absolate. 

IdTH-HtAU  J.  It  qq>e«red  to  me  at  the  trial  that 
the  plaintiff  was  entitled  to  recover.  I  then  thought 
that  there  had  been  a  substantial  po^brmance  of  the  can* 
tract  by  him ;  and,  although  there  were  some  TariAticMW 
in  die  isbseqnent  contract,  it  was  a  case  to  which  thA 
aiszin  apjdied,  de  minimis  non  eorat  lex.  The  ease 
having  new  been  fiiUy  disGDSsed,  I  must  say  that  my 
&naar.opini(Hi  contniues  unchanged.  I  will  first  oonnder 
vriialher  any  acticm  will  lie  on  the  original  egreement 
i^unM  Ja$^  HaB,  beeanse  I  admit  thftt  if  no  action 
will  lie  against  him  on  the  cniginal  agreement,  nO  action 
will  lie  against  the  present  defendant  James  is  only 
boond  by  the  original  agreement.  If  a  new  agreemad, 
varying  siAstantially  firom  the  fcHiner,  has  been  sab- 
tfitnted  br  it,  he  is  not  bound  by  diat  I  consider  th6 
original  agreement  not  an  entire,  but  a  divisible  agree* 
ment;  aod  that  although  part  of  it  has  not  been  per* 
formed,  tbe  plaintiff'  is  entitled  to  recover  for  that  part 
T  3  which 
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whidi  has  been  perfiimiaiL  JSddUrT.  Jtkkuon{a)iB9aik 
anthoritjr  in  point.  There  the  magter  and  firei^ter  of 
a  Teesd  matoally  agreed  that  the  ship  ahoiildy  with  all 
convenient  qieedy  proceed  to  Si.  Pdenibttrghf  and  there 
load  from  the  freighter's  fiictors  a  complete  cargo  of 
hemp  and  iron,  and  proceed  therewith  to  London^  and 
deliver  the  same^  on  being  paid  frd^^  for  hemp^  5  JL  per 
ton;  for  iron,  Ss.  a  ton^  ftc,  one  half  to  be  paid  on 
ij^t  ddUiveryy  the  other  at  three  months.  It  was  held 
that  the  ddiveiy  of  a  complete  cargo  was  not  a  condition 
precedent;  bat  that  the  master  m^t  recover  freight 
for  a  short  cargo  at  the  stipniated  rates  per  tony  the 
fi-eilg^ter  having  his  remedy  in  damages  for  such  short 
delivery.  Lord  EBenboro^gh  there  recognized  the  role 
laid  down  in  Boone  v.  J^fre{b),  that  where  a  cove- 
nant goes  to  the  whole  of  the  consideratioii  on  both 
ttdeSf  there  it  is  a  condition  precedent;  but  where  it 
does  not  go  to  the  wholes  bat  onty  to  a  part,  Aere  each 
party  must  resort  to  his  separate  remedy  for  the  breach  , 
of  the  contract  by  the  other.  Le  Blanc  3.,  after  stating 
that  rule,  and  observing  that  it  was  approved  of  in  diis 
CoattinCangpbdlY.  Jones{c\  and  by  the  Court  of  Con^ 
mon  Pleas  in  the  Duke  qf  Si.  Albaris  v.  Shore{£U  pro- 
ceededy  *'  Here  it  is  dear  that  the  delivery  of  a  complete 
cargo  does  not  go  to  the  whole  consideration  of  the 
frdght,  because  the  fiulure  of  brin^g  home  <me  ton 
less  than  the  foil  quantity  of  400  tons  would  prevent 
the  plaintiff  from  recovering  for  the  899  tons  which  he 
might  have  brought  over.  The  loss  on  his  part  by 
such  a  construction  would  bear  no  sort  of  proportion  to 


(a)  10iSM<,S9&  (»)  i  A  JiCadi.  97S. 

(c)  6  r.  JJ.  S7J.  (d)  1  JET.  muk.  S7e. 
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-<he  injniy  sufiered  by  the  defendant  The  ^r  coo- 
■trnction,  therefore,  is,  that  the  friuntiff  should  recover 
freight  Gir  vbat  He  has  pMfbmied ;  and  that  the  de<  yh* 
fendaat  should  have  a  remedy  agunst  him  for  that  whicb 
be  has  not  performed,  and  which  he  ought  to  have 
dtVM."  It  appears  to  me  that  this  reasoning  applies 
stroi^Iy  to  the  present  case.  Here  the  allowing  the 
defendant  to  have  the  milking  of  the  entire  number 
of  thii^  cows  does  not  go  to  the  whole  consideration^ 
viz.  the  rent;  if  it  did,  the  n^Iect  to  furnish  any  one  of 
the  cows  would  prevent  the  pluntiff  from  recovering  for 
the  twen^-nine  which  he  had  provided ;  or  if  the  con- 
tract  had  been  for  500  cows,  he  could  not  have  ro- 
corned  any  rent  if  he  had  provided  499.  It  i^pearg 
to  me  that  the  fair  constniction  of  the  contract  is,  that 
JbKpi  Haii,  having  had  twenty-eight  cows,  ought  to 
pay  for  them  on  the  same  principle  as  the  fi«ighter  ia 
Bidtie  T<  Atkinson  was  held  liable  to  pay  for  that  part 
<iS  the  cargo  which  was  brought  home.  Upon  the 
andiority  of  that  dedsion,  and  the  cases  there  cited,  I 
■at  of  opinion  that  an  action  on  the  original  agre^ 
msalt  was  maintainable  against  Jos^  HaU.  Tliia 
ent  faaa  been  compared  to  that  of  a  surrender  of 
«  lease  by  operation  of  law,  in  consequence  of  the 
lessee's  acc^iting  a  new  lease.  In  that  case  the 
acoqitBDce  of  the  new  lease  puts  an  end  to  the  old 
leasee  But  in  Comifa's  Digest,  tit-  Sarrendert  (I.  S.)  it 
ia  expressly  laid  down,  that  if  a  lessee  surrender  ot 
acnpt  a  new  lease  of  pari  of  the  estate^  that  will 
operate  as  a  surrender  for  that  part  only.  Assunung 
that  there  b  an  analogy  between  the  two  cases,  the 
new  agreement  related  to  two  cows  only,  and  the 
dd  agreemait  relating  to  the  twenty-ei^t  cows  waa 
X  4  not 
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MM       ifeM  pot  an  end  txv  bitt  runained  m  befoi[e.  .  Sap* 
^Mingi  therefore,  that  th^  plaiDtLflf  might  have  le- 
coftered  against  Joseph  Halt  upon  the  bid  i^reemen^  it 
tboi  becomes  neeetsaiy  to  conrider  what  is  the  effect  of 
the  nem  agceement,  as  to  the  Buretjr.    So^  if  the  ntn- 
ation  of  the  snrety  be  substantially  varied  by  the  new 
Hgbeement  he  is  discharged.     It  haS:  frequently  been 
decidiedi  diat  where  time  is  given  by  a  principal  to  his 
debtortlie  BUre^is  dischak'ged»  because^  by  giving  time» 
•die  surety  is' prevented  from  recovering  against  the  other 
^pMjf^    Thus,  if  the  holder  of  a  bill  of  exdiange  give 
'.time  to  the  acceptor,  he  discharges  the  indorser.    In 
JBjfre  y.  Barirap{a),   where^  time  was    given   to   the 
grantee  of  an  annuity,  it  was  lud  down,  that  if  by  any^ 
arrangement  between  the  creditor  and  the  debtor  the- 
situation  of  the  surety  be  aUereij  the  surely- is  dis^* 
charged*     In  Dame  r.  Prendergrass  (b)  it  wasdeclded. 
in  this  com%  that  it  was  no  defence  in  a  court  of  law, 
to.  an  action  on  a  bond  i^inst  a  surety,  that  by  a  parol' 
agreement  dme  had  been  given  to  the  principal.     That 
case  afterwards  went  into  a  court  of  equity  (c),  upon  a 
bill  filed  by  the  sureties  to  restrain  the  action  upon  the: 
bond,  and  to  have  it  delivered  up,  on  the  ground  that 
the  creditor  had  given  time  to  the  principal  without  the 
surety's  consent    Yet,  inasmuch  as  the  situation  of  the 
surety  was  not  thereby  made  worse,  it  was  held,  that  the 
ihirety  was  not  discharged.     There  is  another  class  of 
cases  where  the  surety  has  been  held  to  be  discharged^- 
oh  the  ground  of  fraud ;  to  that  principle  I  agree.     But 
fraud  ought  to  be  distinctly  proved.     Here  it  is  dear 
that  no  fraud  was  intended.    I  think,  that  in  order  ttf 

(a)  SMad.  391.  (*)  SB^^A,  187.  (c)  6 Mad.  124. 
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diaidmge  a  surety  b;  a  varistion  io  the  contract,  it 
aof^t  to  ^ipeftr,  that  the  rdative  situation  of  the  psrtiei 
haa  tberebiy  been  alta%tl.  Here,  it  appears  to  me,  thatj  ^^"^ 
the  nti^tioQ  of  the  surety  haa  not  been  substBiitiBlIy: 
varied  ■  Suppose  a  person  were  to  agree  to  su{^ly  to 
enodwr  twenty  boles  of  cloth  per  week  during  the  year, 
and  Aexa  was  s  sarety  to  that  agreemeut,  and  tbiri:  it 
was  afterwards  agreed  between  the  two  principid  partie* 
thai  dorug  some  weeks  in  the  year  only  ten  bales  sboaki 
"be  acppfied,  and  dunog  others  thirty,  so  that  at  the  end 
oftbeyeartbeseme'quantity  would  be  supplied;  I  think 
such  an  alteration  m  the  mode  of  supplying  the  cloth 
would  make  no  difference  as  to  the  lii^ili^  of  ibe  surety. 
^lieiitDBtion  of  the  parties  would  not  thereby  be  substan> 
tially  altered ;  and  if  that  be  so,  I  think  the  sure^  is 
boond,  olberwisa  be  is  not  Or  suppose  ihexe  be  an 
^reement  between  a  landlord  and  tenant,  to  let  the  tenant 
100  acres  of  land,  with  a  surety  for  payment  of  the  ttati 
and  it  not  b&ag  convenient  for  the  tenant  to  take  up  the 
wfook^  be  io  lact  had  possession  only  of  fifty.  That  bong 
fisr  the  benefit  of  the  sure^,  he  would  not  be  discharged. 
X  Atnk  a  sure^  has  no  right  to  complain,  either  in  a 
oobrtof  law  or  eqai^,  if  there  has  been  a  snbstaotiid 
perfijnnance  of  the  agreement  entered  into  by  biia* 
Another  way  of  trying  the  question  is  this :  suppose  the 
plaintiff  had  declared  upon  the  original  agreement  tor 
the  letting  of  thirty  cows  for  the  year,  and  he  had 
prored  an  agreemeiit  to  let  twenty-eight  at  one  time  of 
the  year  and  thir^-two  at  another  period  of  the  year, 
so  that  during  the  whole  of  the  year,  optm  an  average) 
the  defendant  would  have  had  thirty  cows,  would  that 
have  been  a  variance  ?  I  think  that  the  contracts  are 
I  anbataotially  the   same,  and  that   there  would  be  no 
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nuiaiioe.  la  Hands  v.  Bmion.{a)j  proof  that  thede-* 
ftiidaiiC  agreed  :t6  sdl  his  hone,  warranted  aoond^  to  the 
platntjfIS  fcf  dl'*  \^h  And  at  the  same  time  i^greedt  '^^t 
if  Ae  phuQtiff  woidd  take  the  hone  at  diat  Talac^  he  the 
defeadaDt  woidd  boj-  another  horse  of  Uie  phontiff'a 
brother  fi)r  I4ik  14s.;  andlhatthedifiertaeeool^dioidd: 
be  paid  to  the  defendant*  was.hdd  toanpport  jucmmt^ 
durg^  onljT)  diat,  in  consideratioii  that  plaintiff  trooU 
boy  of  the  defendant  a  horse  far  SlJL  lOr^  the  diofendant 
promised  that  it  was  sonnd,  and  that  in  Gut  the  pfanntiff 
did  hvty  the  horse  for  that  prices  and  did  pay  to  the  de- 
ftndant  the  31^  lO^.  There^  the  eontract  stated  in  the 
declaration  and  that  proved,  were  held  to  be  substantia 
ally  the  same ;  they  certunly  were  not  literally  the  same. 
So^  in  Barbe  q.  U  v.  Parker{b\  in  an  action  far  a  pe* 
nalty,  under  the  statute  12  Ann.  c.  16.,  the  dedarmtion 
stated  a  q>ecific  sum.of  money  to  have  been  lent  (in 
which  the  usury  consisted)  but.  the  evidence  was,  that 
the  loan  was  partly  in  money,  and  the  rest  in  goods  of  a 
known  value,  which  tfie  par^  recdving  the  loan  agreed 
to  take  as  cash,  and  this  was  held  to  be  good  evidence 
to  support  the  declaration,  on  the  ground  that  it  was 
substantially  a. loan  of  money.  These  cases  shew,  that 
where  the  contract  proved  and  the  contract  declared 
upon  are  substantially  though  not  literally  the  sam^ 
there  is  no  variance.  Here  it  appears  to  me,  that  the 
substituted  contract  was  in  substance  the  same  .as  the 
original  contract,  and  the  performance  of  the  former  was 
a  substantial  performance  of  the  original  contract.  It 
iqipears  to  me,  that  where  there  is  a  substantial  perform* 
enoe  of  the  contract,  the  surety  does  not  get  rid  of  his 

(a)  9  E(Ut,^9.  {h)  1  ff.  Siaciu  SS8. 
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UaluUly*  I  admit,  that  if  the  old  agreement  were  put  an  18SW* 
end  to  entirely,  the  surety  is  not  liable;  but  it  appears  to 
me  that  it  was  not  put  an  end  to  in  this  case.  The  new 
agreement  only  related  to  the  two  cows.  The  old 
agreement  continued  as  to  twenty-eight  cows;  and  I 
think  that  the  plaintiff  is  entitled  to  recover  pro  rata  as 
to  that  number ;  and  that  being  so,  that  there  ou^t  not 
to  be  a  nonsuit  or  new  trial.  But  as  my  learned  Brothers 
are  of  a  different  opinion,  the  rule  for  entering  a  nonsuit 
most  be  made  absolute* 

Rule  absolute. 
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Perrjsau  Executrix  against  Sevan. 

Dedmtion       ''I^HE  '  thirci   count   of  the    declaration    stated   that 

stated  that  the      X  ,  -      -  ;    .      . 

plaintiff  dis-  Frances  Keble  Perreau^  executrix  of  5.  Uortorij  die- 

trained  certain  •     -,         ,  ■  •    i         •       ■  •      ■       < 

goods  for  ceased,  and  Devoid  Evans  and  Rees  Jones^  as  her  bailif&y 

9tL  lOf.  rent;  .     .  .  .   j 

that  the  tenant  made  his  plaint  to  the  defendant,  then  being  sheriff  of  the  connty  of  C, 
praying  that  the  ^oods  ntaglit  be  repletied ;  that  AereupoB  the  defimdratbeiiig'sheiiff  te^ 
a  replevin  bond  from  the  tenant,  and  two  sureties  conditioned  for  tbf  uipearance  of  tbe 
tenant  at  the  next  county  court,  and /or  hU  protecuHng  hb  iklt  ^ailih  effM,  wfaidi  Melkad 
commenced  against  jhie  plaintiff 'vnd  her  bailiffs  for  t^ing  the  goods,  and  for  making  a 
return  of  the  goods  otstrained,  if  a  return  should  be  adjod^^  It  then  stated,  that  the 
sheriff  replerled  and  delivered  the  goods  to  the  tenant;  that  the  latter  appeared  at  the  next 
county  court  of  the  sheriff,  and  there  levied  his  plaint  against  the  plaintiff  and  her  bailiffi^ 
lor  taking  and  detaining  his  goods  and  chatteb,  &c.  which  plaint  afterwwds,  to  wit,  on  the 
S5th  March  1825,  was  duly  removed  out  of  the  county  court  of  the  aaid  sheriff  of  the  comUy 
ofC*  into  the  court  of  great  sessions,  by  a  writ  of  re.  fa.  lo.  'It  then  stated  the  dedantion 
in  the  suit  in  replevin,  the  avowry  and  cognisance  for  rent  in  arrear,  and  that  such  proceed- 
ings were  thereupon  had»  that  it  was  considered  by  the  Court  that  the  tenant  should  take 
nothing  by  his  writ,  but  that  he  and  his  pledges  to  prosecute  should  be  in  mercy,  and  that 
the  defendants  in  replevin  should  go  thereof  without  day,  and  that  they  should  have  a  retnm 
of  the  goods.  And  after  reciting  t^  it  was  the  duty  of  the  defendant  as  sheriff  to  take  care  of 
the  replevin  bond,  the  present  declaration  alleged  that  the  tenant  did  not  make  a  return  of  tiie 
goods  according  to  the  condition  of  the  writing  obligatory^  but  therein  made  defiuilt,  whertiby 
the  bond  became  forfeited.  Breach,  that  the  defendant  lost  the  bond,  whereby  the  plaintiff  was 
damnified.  At  the  trial  it  appeared,  that,  in  December  1 822,  when  the  replevin  bond  was  taken, 
the  defendant  was  sheriff  of  the  county  of  C,  but  that  at  the  time  when  the  plaint  was 
removed  out  of  the  county  count,  he  had  ceased  to  be  sheriff:  Held,  that  this  was  no 
variance,  the  substance  of  the  allegation  being,  that  the  plaint  was  removed  out  of  the 
county  court  in  which  it  was  levied,  and  that  having  been  proved  by  the  record  of  the 
judgment  in  the  replevin  suit  It  appeared  that  the  jury,  after  finding  that  the  rent  in  arrear 
was  97^  lOf.,  and  assessing  the  damages  besides  costs,  at  the  prayer  of  the  plaintiff  and 
her  bailiffs,  according  to  Uie  statute  17  Car,  2.  c.  7.  proceeded  to  inquire  of  the  arrears  of 
rent,  and  the  value  of  the  distress,  and  found  the  arrears  to  be  97/.  lOt.,  and  the  value  of 
the  distress  to  be  the  same.  Besides  the  common  law  judgment,  as  stated  in  the  declar- 
ation, there  was  a  judgment  under  the  statute  17  Car,  2.  c.  7.  that  the  defendants  should 
recover  against  the  plaintiff  in  replevin  97/.  lOf.,  and  another  sum  for  costs,  and  that  the 
defendants  should  have  execution  thereof.  There  was  also  a  prayer  by  the  deftodants  in 
replevin,  for  a  writ  of  fi.  fa.  to  the  sheriff,  and  averment  that  it  was  granted  to  them,  and 
it  was  proved  that  a  fi.  fa.  in  fact  issued,  to  which  the  sheriff  returned  nulla  bona,  but  it 
was  not  proved  that  any  writ  de  retomo  habendo  had  been  issued :  Held,  that  the  replevin 
bond  had  become  forfeited  in  consequence  of  the  plaintiff  in  replevin  not  having  prosecuted  his 
suit  with  success,  that  being  a  breach  within  the  meaning  of  the  words  <*  proseeuling  with 
effect,**  and,  therefore,  that  the  plaintiff  in  this  action  had  sustained  an  injury,  and  was  en- 
titled to  recover,  although  no  writ  de  retomo  habendo  had  been  issued. 

Held  also,  that  although  the  plaintiff  had  elected  to  proceed  under  the  statute  17  Cor.  2. 
c.  7.  still  he  was  not  confined  to  his  execution  under  that  statute,  but  might  also  proceed 
against  the  sureties  upon  the  replevin  bond,  or  against  the  sheriff  for  his  negligence  in  the 
loss  of  it. 

Held  also,  that  assuming  the  plaintiff  had  not  proved  the  breach  alleged  in  the  declar- 
ation, yet  as  it  appeared  that  there  bad  been  a  breach  of  the  condition  of  the  bond  by  reason 
of  the  plaintiff  in  replevin  not  having  prosecuted  his  suit  with  effect,  the  plaintiff  was  en- 
titled to  recover,  although  a  breach  in  that  respect  was  not  formally  assign^ 

thereto- 
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tberatofbre,  to  wit,  on  the  SOth  of  December  1822* 
afi»ecaid»  in  the  pariah  of,  &C,,  in  the  county  of  Cor- 
wurtAen,  in  a  certain  close  Called  WkitehaU,  took  and  de-  - 
tained  certoiD  cattle,  goods,  and  chattels  (which  were 
dcMribed)  of  one  Eoan  Trehornet  then  being  on  the  said 
hit  mentkmed  pranjsea^  of  great  vala«^  to  wit,  of  tha 
valae  of  SOOL,  for  the  sum  of  9^L  lOs.  (hen  due  and 
owing  to  Uie  fdaiiftiff  aa  ezecptrix  as  aforesaid,  forrmt; 
diat  dw  Mid  Eoan  Trehame  afterwards,  and  within  tbe> 
qiMe  ftf  fifedaya  then  next  eosuingv  to  w^  on  the  said 
8Sd  day  of  December  IS9S,  to  wit,  at,  &&,  made  Iu9 
plaint  to  the  defendant,  then  being  dieiiff  of  the  said 
ooflat^  f£  CarmartheHy  out  of  the  county  court  of  the> 
•aid  dheriUS  of  the  taking  and  unjustly  detaining  of  this- 
nid  good*  and  chattels  of  the  said  JScos  by  the  plaintiff: 
wA  .Ae  said  David  and  JBeet,  and  prayed  that  the  said 
cattle^  03ed^  and  diattels  might  be  £>ithwitb  replevied 
tp  tlM  said  sberi£^  and  ddivered  to  him,  die  sud 
BtKHf  and  thereuptm  the  ddendaat,  so  being  sheriff- 
of  the  aaid  connty  of  Carmarthen  aforesaid,  accordlng- 
to  tha  form  of  the  statute  in  such  case  made  and 
prandsd*  did  take  fiom  the  said  Enat  and  two  per- 
•una,  to  n^  J.  Haines  and  J.  Tr^ame,  as  two  re^ 
yoniJMe  sat^es,  a  bond  in  double  the  value  of  the 
said  cattle,  goods,  and  chattels,  to  wit,  in  the  sum  of 
IBiL  174.  64^  bearing  dat^  £te.  fiSd  DecetiAerj  oor" 
$lioaed  for  dieappearaaceof  the  said  fnm,  at  the  next 
vnOlj  court  after  dw  date  c^  the  said  writing  oU»< 
gBtory  to  be  holden  and  kept  for  the  connty  of  Car- 
narlhmf  and  for  his  praaeaiiaig  there  fsUh  effect  kit  not 
'wftich  he  had  commenced  against  the  said  R  Kebi€,  and 
the  saiA  David  and£e(^  for  the  taldiig  and  ni^sdy 
»ditiining  the  catole,  goodi^  and  diattdU  in-die  Kud>ft»f-' 

diUon 
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18M«  £ck»  mentioiied,  being  the  catde^  goods,  and  diattds 
■o  digtrrined  as  last  afiNMaid,  andjbr.  making  a  reiwn 
^  Ui€  taid  last  mentiomd  eaMef  goodSf  and  diaUdi^  ff  m 
retwm  thereof  AoM  he  ad^ged^  and  (hereupon  the 
defendant  io  being  Aean^kc^  at  the  prayer  of  the  add 
Boani  vepiefned  and  made  ddrreranoa^  of  iba  catda^ 
good%  and  diattds  to  die uaAEoaOf  mtdhmelUmmmA 
qipeared  at  the  next  eoanQr  oo«t  Ud  ibr  the  aaid 
eonntjr  of  CbnBBvAa%«Bdhi  the  aanie  ooor^  without  the 
mtt  of  me  had  die  Idng^  kvied  his  plaint  agafant  the 
wMREOkf  Daadf  ondBces,  fiir  die  taking  and  nn- 
Judy  detaining  the  .said  catde^  goodi^  and  chatteb  of 
die  said  EvoMf  and^fcond  pledges  as  wdl  he  prosecodi^ 
his  said  pbint  as .  he  retnraing  die  said  catde^  goods^ 
and  diattflls»,if  retom  tiiereof  dKNdd  be  a^odged  fay 
hnr;  which  said  pfaunt  afterwardSf  to  wi^  on  the  ftSik 
dmf  €tMardk  188S,  was  doly  ramofed,  at  the  instance 
of  the  plaintiff  and  the  said  David  Evans  and  Bees 
JmeSf  out  of  the  county  court  cf  the  said  sheriff  of  the 
said  ooon^  of  Carmarihen  into  the  court  of  great 
sessions  far  die  said  county  of  Carmarthen^  by  Tirtue 
of  his  majesty's  writ  of  reoordari  facias  loqudam,  retom* 
able  before  the  justioes  the  first  day  of  the  next  great 
sessions;  and  thereupon  die  said  Evan  afterwaidsy  to 
wit,  at  the  next  great  sessions  held  for  the  said  oounty^ 
to  wil^  on  the  7th  of  jlpril  1823,  at,  ftc  (The  de- 
daradon  in  rqilevin,  and  the  avowry  and  cognisance  by 
the  present  plaintiff  and  her  bailiffi  for  rent  in  atreari 
were  then  set  out)  The  count  then  proceeded  to  Mate 
that  auch  proceedings  were  thereupon  had  in  the  said 
plea  in  theoourt  of  great  senions;  that  afterwards^  to 
wi^  on  the  14th  day  c£  August^  in  the  year  18S4^  to  wi^ 
atf  8u^  before  the  afegcsaid  justioesy  it  was  conakbced 

in 
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in  and  by  the  said  court;  that  the  said  £0011  iluMild  take 
wfttfrjpg  by  his  said  writ,  but  that  he  and  his  pledges  to 
prosecute  should  be  in  mer^,  and  that  the  said  lancet 
KdlttDavidtand  Bees,  should  go  thereof  viiiioutday,aod 
tbat  tbey  should  have  a  return  of  the  said  lost  mentioned 
cattle^  goodsf  and  chattels  as  by  the  record,  and  proceed- 
ingl  thereof  remaining  in  the  said  court  of  our  said  lord 
the  king  of  great  sessions,  more  fully  spears.  And 
whereas  it  was  the  du^  of  the  deiendant,  so  being 
sheriff  as  afiiresaid,  and  having  so  taken  the  said  writing 
obligatoi^i  to  hare  tskea  due  and  proper  care  thereof 
so  as  to  have  been  able  to  assign  the  same  to  the 
plaintiff  executrix  as  aforesaid,  in  case  the  same 
should  become  forfeited,  and  she  should  be  entitled  to 
bare  the  same  assigned  to  her  according  to  the  form 
of  the  statute  in  such  case  mode  and  provided,  and 
■hoold  reipiire  the  same  to  be  assigned  to  her ;  and  the 
{daintif^  executrix  as  aforesaid,  in  &ct,  says,  that  the  said 
Eoan  did  not  make  a  return  of  the  said  cattle,  goods 
and  cbattds,  or  any  of  them,  or  any  part  thereof  accord-; 
ing  to  the  form  and  effect  of  the  said  condition  of  the  said 
writing  obligatory,  but  wholly  Defected  and  omitted  ao 
to  do»  and  ther^n  fitiled  and  made  default,  wiereln/  dm 
writing  obligatory  became,  and  was  forfeited  to  the  da« 
feadan^  and  the  plaintiff  as  executrix  as  aforesaid*  waa 
cntitlecl  and  was  minded  and  deurousto  have  the  8«ma 
aaaigned  to  her,  but  she  in  &ct  says,  tbat  the  defendants 
npt  regarding  his  du^  in  that  behalf  took  so  UtUe  care 
of  die  vihing  obligatory,  that  the  sam^  by  and  through 
his  negligence  and  default,  was,  afler  the  giving  thereof 
to  the  defendant  as  such  sheriff,  to  wit;  on,  &«i,  lost ;  aad 
by  means  thereof  the  plaintiff  executrix  -as  afbresoidf 
Hai  tuulered  and  prevented  finm  havuig  or  itbtaioing 
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iVtOl       ftn  amtgnment  theiteofy  and  by  means  lliereof  she  has 
Men,  and.  is,  hindered  and  presented  from  bringing  an 


jfejtfcM^       aedtm  or  acticms  on  die  said  last  mentioned  writing 


obl^atoiy,  and  b|»  been  and  is  derived  of  the  means 
of  recovering  the  said  arrears  of  rent^  and  die  costs  of 
the  said  aetion,  and  has  been  otherwise  greatly  injured 
ittd  dammfiedy  to  wit,  at  Carmarthen  aforesaid.  Plea, 
Ko£'  guilfy.    At  the  trial  before  Burrough  J.,  at  die 

Sdmiber  assizes  for  Herefordshire  IB2B,  it  appeared  that 

•  .  •  ... 

in  18^  the  defeUdant  was  sheriff  cf  the  connty  of  Car^ 
marihenf  and  that  on  the  2Sd  of  DeeetiAer  in  that  year 
he  tpok  the  replevin  bond  mentioned  m  the  declaration. 
The  plaint  in  replevin  was  removed  out  of  the  county 
tburt  on  the  5!5th  of  ItarA  1829,  the  defendant  at  that 
time  having  ceased  to  be  sheriff  of  the  county.  By  the 
vioord  of  the  judgment  in  the  replevin  suit  in  the  court 
6f  great  sessions,  it  appeared  that  the  jury,  after  finding 
ihe  tenancy,  and  that  the  rent  in  arrear  was  97/.  IO5., 
and  assessing  the  damages  besides  costs,  at  the  prayer 
of  the  present  plaintifl^  and  her  bailiffi,  according  to  the 
statute  17  Car.  2.  c.  7.,  proceeded  to  inquire  of  certain 
arrears  of  rent^  and  the  value  of  the  catde,  goods,  &c., 
distnuned,  and  they  found  the  arrears  to  be  97/*  10^., 
and  the  value  of  the  distress  to  be  the  sam^.'  The 
judgment  of  the  Court  was  first  the  commcm  law  judg- 
ment, that  the  plaintiff  should  take  nothing  by  his  writ^ 
but  that  he  and  his  pledges  to  prosecute  should  be  in 
mercy,  and  that  the  defendants  in  the  replenn  should 
go  without  day,  and  that  they  should  have  a  return  of 
the 'goods  and  chattels  to  hold  to  them  irreplevisable 
for  ever.  There  then  followed  the  judgment  given  by 
tiie  statute  17  Car.  2.  c.  7.  that  the  defendants  in  replevin 
•honld  recover  against  the  pltdntiff  in  replevin  tli^  dam 

of 
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of  97t  10*.  the  arrears  of  rent^  and  IS9L  17s.  for  costs,        1826. 
together  337/.  75.,   and  that  the  defendants 
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sboold  biave  execution  thereo£     The  record  also  con-        agatnu 


tained  a  prayer  by  the  defendants  in  replevin  for  a  writ 
of  fieri  fiu:ias  to  the  sheriff  of  Carmarthen  to  levy  the 
above  arrears  of  rent  and  costs,  and  a  grant  thereof  by 
die  Court.  Proof  was  given  that  a  fi.  fa.  issued,  to 
which  the  sheriff  returned  nulla  bona,  but  there  was  no 
proof  that  any  writ  de  retomo  haliendo  had  been  issued. 
An  application  was  made  to  the  agent  of  the  defendant 
to  ass^  the  bond,  and  he  admitted  that  it  had  been 
lost.  Three  objections  were  made  upon  the  part  of  the 
defendants ;  first,  that  there  was  a  variance,  inasmuch  as 
it  was  averred  in  the  declaration  that  the  plaint  was  re- 
moved out  of  the  county  court  of  the  said  sheriff  of  the 
county  of  Carmarthen^  and  the  defendant  being  the  only 
person  described  in  the  declaration  as  sherifi^  that 
allegation  imported  that  the  plaint  was  removed  out  of 
the  county  court  of  the  defendant,  he  being  sherifi^  but 
the  proof  was,  that  he,  at  that  time,  had  ceased  to  be 
sheriff.  2dly,  That  the  action  was  not  maintainable, 
inasmuch  as  the  plaintiff  had  sustained  no  injury  by  the 
loss  of  the  replevin  bond,  because  the  bond  could  not 
have  been  enforced  upon  the  judgment,  previously  to 
the  issuing  of  a  writ  de  retomo  habendo,  and  a  return 
of  elongata  thereon.  Sdly,  The  avowant  in  replevin 
having  elected  to  proceed  under  the  17  Car.  2.  c.  7.  was 
oonfined  to  her  execution  under  that  statute^  and  could 
not  afterwards  proceed,  either  against  the  sherifi^  or 
against  the  sureties  upon  the  replevin  bond.  The 
learned  judge  was  of  opinion,  first,  that  there  was  no 
variance,  inasmuch  as  the  substance  of  the  allegation 
was,  that  the  record  was  removed  out  of  the  county 
Vot.  V.  U  court. 
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1826.        court,  and  that  it  was  wholly  immaterial  who  was  the 
sheriff  at  the  time.     2dly,  That  the  replevin  bond  had 

PSKREAU 

against  become  forfeited  in  consequence  of  the  plaintiff  in  re* 
plevin  not  having  prosecuted  his  suit  with  effictf  and, 
therefore,  that  the  plaintiff  in  this  action  had  sustained 
an  injury  by  his  loss  of  tlie  bond,  although  he  had  not 
sued  out  a  writ  de  retorno  habendo.  Sdly,  He  was  of 
opinion  tliat  the  avowant,  although  he  had  proceeded 
under  the  statute  17  Car.  2.  r.  7*9  was  still  entitled  to 
proceed  against  the  sheriff,  or  on  the  replevin  bond,  as 
the  remedy  given  by  that  statute  was  cumulative.  The 
jury,  under  the  direction  of  the  learned  judge,  found  a 
verdict  for  the  plaintiff  for  184/.  175.  6ef.,  but  liberty 
was  reserved  to  the  defendant  to  move  to  enter  a  non- 
suit. A  rule  nisi  for  that  purpose  having  been  obtained 
in  last  Michaelmas  term,  the  case  was  argued  before 
Holroyd  and  Liitledale^  justices,  at  the  sittings  in  banc 
before  last  Hilary  term,  when  cause  was  shewn  against 
the  rule  by 

Taunton^  Campbell,  Richards^  and  John  Evans. 
There  is  no  variance,  inasmuch  as  the  substance  of 
the  allegation  in  the  declaration  is,  that  the  plaint  had 
been  moved  out  of  the  county  court  in  which  it 
had  been  levied,  and  that  was  proved.  Draper  v. 
Garratt{a)  is  an  authority  in  point.  Assuming  the 
allegation  to  be  one  of  description,  the  words  "  said 
sheriff"  may  refer  to  the  person  filling  the  office  at  that 
time,  and  not  to  the  individual  who  filled  it  before.  At  all 
events,  the  word  "  said"  may  be  rejected  as  superfluous. 
Secondly,  the  plaintiff  has  sustained  an  injury  by  the 
loss  of  the  replevin  bond,  inasmuch  as  the  condition 

(a)  2  J&.  4-  C.  2. 
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was  not  rally  for  a  return  of  the  goods  distmmed,  bat 
«lso  for  the  plaintiff's  (in  replevin]  prosecuting  his  suit 
with  effect.  These  are  distinct  and  independent  con- 
ditions, Morgan  t.  Griffith  (a),  and  breach  of  any  one 
of  tbem  is  a  sufficient  cause  of  action,  Vaughan  t. 
Norrh{b).  Dias  v.  Freeman  {c).  Gicillim  v.  Hdbrook {d). 
The  l^al  meaning  of  the  term  "  prosecuting  with 
lAar  is  to  prosecute  with  success,  Morgan  v.Griffiih^e). 
Duie  tf  Ormond  v.  Bierly  {/).  Tumor  v.  Turner  {g). 
Vow,  in  this  case  it  appeared  that  judgment  was  given 
against  the  plaintiff  in  replevin ;  he,  tber^ore,  did  not 
prosecute  his  suit  with  efiect,  and  there  has  been  a 
tneacb  oT  the  condition  in  that  respect,  and  the  plwntiff 
has  been  damnified  by  the  loss  of  the  bond.  Thirdly, 
dw  pluntiff  would  be  entitled  to  proceed  upon  the  re- 
plenn  bond  if  it  had  been  assigned  to  him,  and  he  may 
BOW  proceed  against  the  sheriff  for  negligence,  although 
he  has  previously  proceeded  under  the  statute  X  7  Car.  2. 
-  C.7.  The  remedy  given  by  that  statute  is  cumulative. 
That  point  was  expressly  decided  by  the  Court  of 
Common  Pleas  in  the  late  case  of  Tumor  v.  Turner  {k). 
TTte  dictum  of  Bathurst  J.  in  Cooper  v.  Skerhrooke  (i), 
and  the  passage  dted  from  Tidtts  Practice  {k),  were 
bronght  under  the  consideration  of  that  Court,  and  they 
determined  that  the  sureties  in  a  replevin  bond  were 
not  discharged  by  the  execution  of  a  writ  of  inquiry  under 
the  statute  1 7  Car.  2.  e.  7.,  and  a  j  udgment  thereon  for 
the  avowan  t  to  recover  the  arrear  of  rent  found,  together 
with  a  sum  for  his  costs  and  damages.    The  same  point 
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1826«  was  decided  by  this  Court  in  Hilary  term  1820,  in  the 
p  case  of  Dum  v.  Dunbar  {a).     Combes  v.  CoUf  cited  from 

;^oi^  Cam.  Dig.^  Pkader.  dJC  SI*,  was  decided  before  the 
Statute  11  Geo.  2.  c,  19.  5.22.  It  forms  no  part  of  the 
digest  as  published  by  Lord  Chief  Baron  Comyn^  but 
was  added  by  the  subsequent  editors. 

Eussettj  ArchboUf  and  ChiUon^  contra.  The  declar- 
ation states,  that  the  plaint  was  removed  out  of  the 
county  court  of  the  said  sheriff  This  is  an  allegadoii 
describing  the  court  out  of  which  the  plaint  was  removed* 
It  must  therefore  be  strictly  proved.  Here  the  proof 
was,  that  the  plaint  was  removed  out  of  the  county  courts 
not  of  the  defendant,  but  of  another  person,  it  there- 
fore varied  materially  from  the  all^ation,  Bron^idd  v. 
Jones  (6),  Bevan  v.  Jones  (c).  Secondly,  this  action  is 
not  maintainable,  because  the  breach  assigned  in  the 
declaration  is  not  proved.  The  declaration,  after  stating 
it  to  be  the  duty  of  the  defendant  to  take  care  of  the 
replevin  bond  so  as  to  be  able  to  assign  the  same  to  the 
plaintiff  alleges  that  the  tenant,  the  plaintiff  in  replevin, 
did  not  make  a  return  of  the  cattle,  goods,  and  chattels, 
according  to  the  condition  of  the  bond,  but  omitted  so 
to  do,  ^whereby  the  bond  became  forfeited.  The  word 
wlierely  refers  to  the  last  antecedent  matter,  viz.  the 
non-return  of  the  goods.  The  allegation  therefore  im- 
ports, that  the  bond  became  forteited  by  reason  of  there 
not  having  been  a  return  of  the  goods,  but  inasmuch  as 
the  plaintiff  did  not  do  that  which  was  necessary  to  ob- 
tain a  return,  viz.  sue  out  a  writ  de  retomo  habendo, 
the  breach  assigned  is  not  supported ,  by  the  proof* 
{Hdroyd  J.  The  word  Merely  refers  to  all  the  antece- 

(a)  This  case  wis  cited  from  a  manuicript  note. 

(6)  4  P.  j-  C.  SSa  (c)  AB.^C.  407. 
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dent  matter,  but  assuming  that  the  breach,  in  respect 
of  the  plaintiff's  not  having  prosecuted  his  suit  with 
eflect,  is  not  sufficiently  assigned  in  point  of  forin,  yet 
if  it  appears  to  the  court  upon  the  declaration,  that  there 
has  been  a  breach  in  that  respect,  the  plwntiff  is  en- 
titled to  recover,  Chaml^  v.  Winslanley.  (a)]  At  all 
erents  the  plwntiff  is  not  entitled  to  recover  to  the  extent 
of  the  damages  assessed  by  the  jury,  inasmuch  as  the 
pluntiff  in  his  declaration  has  not  set  forth  the  inquiry 
as  to  the  arrears  of  rent,  and  the  Talae  of  the  distress, 
and  the  finding  a  judgment  thereon.  But,  secondly, 
that  part  of  the  condition  of  the  bond,  which  requires 
that  the  plaintiff  in  replevin  should  prosecute  bis  suit 
with  eflect,  is  satisfied  by  shewing  that  he  prosecuted  it 
to  final  judgment,  without  shewing  that  he  prosecuted 
it  with  success.  The  authorities  cited  on  the  other  side 
diew,  that  if  by  any  default  of  the  plaintiff  in  replevin 
(he  suit  is  not  prosecuted  to  final  judgment,  the  bond  is 
forfeited.  But  there  is  no  authority  to  shew,  that  if  the 
plaintiff  prosecute  his  suit  to  final  judgment,  thongh  not 
with  success,  the  bond  is  forfeited.  In  Morgan  v.  Grtf- 
Jttkt  {h\  there  was  judgment  by  de&ull  against  the  plain- 
tiffin  replevin.  In  Tamor  v.  Tivner  {c),  judgment  was 
given  against  the  plaintiff  in  replevin  by  reason  of  his 
not  pleading  in  bar  to  the  avowry.  In  The  Dtike  of 
Ormond  v.  BierUt/  (cf),  the  suit  abated  by  the  death  of 
the  i^aintiff  in  replevin,  yet  the  condition  of  the  bond 
waa  li€Jd  to  be  satisfied,  although  he  did  not  there  pro; 
secute  his  suit  with  success.  The  stat  II  G.3.  cr.  19. 
J.  23.  requires  the  sheriff  to  take  a  bond  conditioned  to 
e  with  effect  and  without  delay,  and  to  return 


(a)  5  EaH,  36G. 

(*)  7  Jfod.  38a 
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18S6,       the  goods  in  case  a  return  thereof  shall  be  awarded. 
j^jj]^^      Now,  if  the  legislature  intended  that  these  words  "  wiUi 

Hoi^       e&ct,**  should  mean,  **  with  success,''  they  never  would 
have  added  the  clause  relating  to  the  return  of  the  goods; 
for  in  all  cases,  where  a  return  of  the  goods  is  ordered, 
the  plaintiff  must  necessarily  have  fidled  to  prosecute 
his  suit  with  success.    The  legislature^  by  this  statute, 
evidendy  intended  to  compel  the  plaintiffi  in  replevin, 
first,  to  prosecute  their  suits  to  a  final  determination 
without  delay ;  and,  secondly,  to  return  the  goods  re- 
plevied, in  case  they  should  be  unsuccessful  in  their 
suits,  and  judgment  de  retomo  habendo  should  there-' 
upon  be  given  against  them.    {IdUledaU  J.   Are  the 
sureties  in  replevin  anal(^;ous  to  pledges  to  prosecute  at 
common  law?    Pledges  to  prosecute  were  required  at 
common  law  in  replevin  as  well  as  in  other  actions; 
but  the  plaintiff  was  only  liable  to  be  amerced  if  he  be*, 
came  nonsuited,  and  not  if  judgment  was  given  against 
him,  Ckmyris  Digest^  Pleader  (C)  16.     In  Co.  Litt.  145  6., 
it  is  laid  down  that  the  sheriff  ought  to  take  two  kinds 
of  pledges,  one  by  the  common  law,  viz.  pledges  to  pro- 
secute, and  another  by  the  statute  Westminster  2*  c.  2., 
18  Ed.  1.  €.  2.  s.  S.,  pledges  to  return  the  goods ;  and  in 
Blackett  v.  Criasop  {a)  it  was  held,  that  under  that  statute 
the  sheriff  might  take  a  bond  from  the  plaintiff  in  re- 
plevin, to  prosecute,  &c  make  return,  &c  and  indem- 
nify the  sheriff  against  the  replevin.    The  sureties  in 
replevin,  therefore,  were  to  be  responsible  for  the  re» 
turn  of  their  goods,  and  to  indemnify.]    All  this  is  con- 
firmatory of  the  argument    The  sheriff  at  common  law 
was  bound  to  take  pledges  to  prosecute ;  the  statute  of 

(a)  Ld,  Raym*  978. 
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Watmintier  required  him  also  to  take  pledges  for  the 
return  of  the  goods;  and  the  statute  11  G.2.  c.  19.  re- 
qinrea  him  to  take  both,  with  this  difference  merely,  that 
it  gives  the  penalty  for  not  prosecuting,  which  at  com- 
mon law  belonged  to  the  king,  to  the  defendant.  If 
then  the  true  meaning  of  the  words,  "  to  prosecute  with 
e&ct  and  without  delay,"  be  to  prosecute  to  a  final 
defeenaination  of  the  suit  without  delay,  the  plaintiff  in 
replenii,  in  this  instance,  has  not  been  guilty  of  any 
breach  of  the  condition  of  the  replevin  bond  in  thb  re* 
qiect;  for  he  has  prosecuted  his  suit  to  final  judgment, 
and  without  delay.  Nor  has  he  been  guilty  of  a  breach 
of  the  other  branch  of  the  condition,  namely,  as  to  the 
retnraing  of  the  goods,  for  no  return  of  the  goods  has 
beffl  awarded;  and  even  if  a  return  had  been  awarded, 
the  plain^ff  in  replevin  could  not  be  deemed  guilty  of  a 
breech  of  the  condition  in  this  respect,  until  after  a  writ 
de  retomo  habendo  had  been  sued  out,  and  returned 
tlongala  by  tlie  sheriff,  that  being  the  only  legitimata 
proof  of  the  goods  not  being  returned  ;  in  like  manner, 
as  in  proceeding  against  bail  to  an  action,  a  ca-  sa.  must 
fint  be  sued  out  and  returned  nou  est  inventus,  before 
the  plaintiff  can  proceed  by  debt  or  scire  Jacias  on  the 
recognizance.  Inasmuch,  therefore,  as  there  has  been 
DO  breach  of  tlie  condition  of  the  replevin  bond,  the  de- 
fendant in  replevin  is  not  damnified  by  tlie  sheriff's 
louDg  or  not  assigning  the  replevin  bond ;  and  until  she 
i*  damnified,  she  cannot  maintain  thb  action.  Thirdly, 
the  pla'iiiliFF  having  proceetled  upon  the  statute  n  Car,2, 
e.7-,  for  tiie  arrearages  of  rent  and  costs,  is  confined  to 
bii  execution  under  that  statute.  It  is  expressly  laid 
down  in  Tidd's  Practice  1088.  6th  edit.,  that  he  cannot, 
^BT  having  bad  a  writ  upon  that  statute,  have  a  writ  of 
U  4  retomo 
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1896.  retorno  habendo^  nor  proceed  against  the  pledges  on 
account  of  the  plaintiff's  not  making  a  return  of  the 
cattle  or  goods^  nor,  as  it  seems  against  the  sherifl^  for 
taking  insufficient  pledges.  Combes  y.  Cole  is  an  autho- 
rity in  pomt  to  the  same  effisct. 

HoLROTD  J.  I  am  of  opinion  that  there  is  no  vari- 
ance in  this  case.  It  seems  to  me  that  the  averment, 
that  the  plaint  was  removed  out  of  the  county  court  of 
the  said  sherifi^  is  not  an  allq^don  of  description,  but 
of  substance.  It  imports  that  the  plaint  was  removed 
out  of  the  county  court  in  which  it  had  been  levied,  and 
that  has  been  proved.  It  was  a  matter  wholly  immaterial 
who  the  individual  was  who  presided  in  that  court  at 
the  time  when  the  plaint  was  removed.  Draper  v.  Gar^ 
TaU{a)  b  an  authority  to  shew  that  it  is  sufficient. 
There  the  declaration  against  a  sheriff  for  taking  insuf- 
ficient pledges  in  a  replevin  bond,  stated  that  the  party 
replevying  levied  his  complaint  at  the  next  county  court, 
to  wit,  at  the  county  court  held  before  A.  B.j  and  C  2)., 
suitors  of  the  court,  which  plaint  was  afterwards  removed 
by  re.  fa.  lo. ;  and  by  the  record  it  appeared,  that  the 
plaint  was  levied  at  a  court  holden  before  £•  T.  and 
G.F.  It  was  held  that  the  variance  was  immaterial, 
because  it  was  unnecessary  to  state  or  prove  the  names  of 
the  suitors,  and  they  might  be  rejected  as  surplusage. 
So  here  in  describing  the  removal  of  the  plaint  out  of 
the  county  court,  it  was  unnecessary  to  describe  the  in- 
dividual who  held  the  office  of  sheriff  at  the  time.  It 
was  sufficient  to  aver  and  prove  that  the  plaint  was  re- 
moved out  of  the  court  in  which  it  had  been  levied.  As 
to  the  principal  points  discussed  in  this  case,  our  decision 

(a)  2  .B.  4r  e.  2. 

must 
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must  be  goremed  by  tbe  case  of  Ihtmor  t.  7Wn«r(a), 
unless  that  case  be  distinguishable  npon  the  grounds 
stated  in  argument.  Upon  those  points  we  will  take 
time  to  consider  before  we  pronounce  oar  jadgment. 

LiTTLEDALE  J.  Assuming  that  this  be  an  all^;ation 
deacribiag  the  court  out  of  which  the  plaint  was  re- 
toored,  it  appears  to  me  that  the  word  said  may  be 
rejected  as  surplusage.  The  object  of  the  allegaUoo 
must  haTC  been  to  describe  the  court  not  as  the  court  of 
tbe  individual,  but  as  that  of  the  sheriff.  If  that  word 
be  rqected,  the.  all^adon  will  then  be  consistent  with 
Uk  fiut.  For  tbe  plaint  was  removed  out  of  the  court 
of  tbe  sheriff  of  the  county  of  Carmarthen. 

Cur,  adv.  ndt. 

Judgment  upon  the  other  points  was  afterwards  deli- 
Tered  by 

HoLBOTD  J.  This  was  an  action  agunst  tbe  late 
tberiff  of  Carmarthenshire,  tried  before  Burrough  J.  at 
tbe  last  Summer  assizes  for  Herefbrdshtre,  A  verdict 
wn  found  for  the  plaintiff,  damages  184^  17s.  Gd.  The 
Ktioa  was  for  n^ligence  in  the  execution  of  bis  office. 
And  the  questions  made  at  the  trial,  and  npon  which  a 
rale  was  granted  to  shew  cause  why  the  verdict  should 
not  be  set  aside,  and  a  nonsuit  entered  or  new  trial 
granted,  arose  upon  the  third  count.  That  count  was 
hr  oegUgenoe  in  the  defendant  as  sheriff  in  losing  a 
replevin  bond  taken  by  him  upon  a  dbtress  for  rent  due 
to  plaintiff,  executrbi,  &&  by  which  she  was  prevented 
from  having  on  assignment  thereof  and  &om  suing 
thereon  as  she  would  have  been  entitled  to  do.  One  of 
tbote  tjuestions  was  a  question  of  variance,  which  the 

(n)  1  Bnd.  f  B.  107. 

Court 
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18S6.  Court  (my  brother  UiUedak  and  mysdf)  disposed  of 
and  OYemiled,  upon  the  argument  when  cause  was 
shewn  against  the  rule  fiar  a  nonsuit,  or  new  trial.  The 
other  question  was,  whether  upon  that  third  county  as 
framed,  and  the  proof  in  support  thereof  that  was  given 
at  the  trial,  the  action  was  maintainable.  (The  learned 
Judges  after  stating  that  count,  proceeded  as  follows :) 

When  the  record  of  the  above  proceedings  in  r^levin 
was  produced  and  proved  at  the  trial,  it  appeared  by  it 
that  xxposa  the  juiy  giving  their  verdict  in  &vour  of  die 
present  plaintiff  and  her  bailiffi,  the  three  defendants  in 
that  suit,  the  jury  at  the  prayer  of  those  defendants^  ac* 
omrding  to  the  statute  of  17  Car.  2^  having  proceeded  to 
enquire  concerning  the  arrears  of  rent  and  the  value  of 
the  distress^  found  the  arrears  to  be  972.  105.,  and  that 
the  true  value  of  the  distress  was  also  97/.  105.;  and, 
therefore,  not  only  the  common  law  judgment  was 
given  against  the  pldntiff  in  replevin  of  nil  capiat  per 
breve,  and  his  pledges  to  prosecute  being  in  mercy,  and 
the  defendants  in  replevin  thereof  going  without  day, 
and  the  judgment  pro  retomo  habendo,  but  also  judge- 
ment, according  to  the  above  statute  of  Can  2.,  for  the 
said  arrears  of  rent  (972.  105.)  and  1392.  175.  costs,  in 
the  whol^  2S^l•  75;;  and  that  the  defendants  in  re- 
plevin have  execution  thereof.  The  record  also  con* 
tained  the  entry  of  a  prayer  by  the  defendants  in 
re{devin  of  a  fi.  fe.  to  the  sheriff  of  Carmarthenshire  to 
levy  the  above  arrears  of  rent  and  costs,  and  that  it  was 
granted  to  them  returnable  before  the  justices  of  the 
said  court  of  great  sessions  on  the  first  day  of  the  then 
next  great  sessions  to  Ijeholden  in  and  for  the  said  county. 
Besides  this  award  of  execution,  it  also  was  proved  al 
the  trial  that  a  fi.  fib  issued,  which  was  returned  by  the 
sheriff  nulla  bona ;  and  there  was  no  proof  that  any 

writ 
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writ  de  retorno  babendo  had  been  issued  upon  the 
judgnwDt.  And  it  was  objected  at  the  trial  that  the 
BCtioD  therefore  was  not  maintainable,  on  the  ground 
that  the  replevin  bond  could  not  have  been  enforced 
upon  the  judgment,  as  set  forth  in  the  third  count  above 
stated,  previous  to  the  issuing  of  a  writ  de  retorno 
habendo,  and  a  return  of  elongata  thereon  ;  and,  con- 
■eqoently,  that  the  plainU6F  had  sustained  no  injury  on 
wbkh  to  maint^n  an  action  against  the  sheriff  for  tho 
Ion  (^  the  replevin  bond.  And,  secondly,  that  tbe 
avowant  Having  elected  to  proceed  under  the  statute 
17  Car,  2.  c.  7.,  could  neither  proceed  against  the  sheriff 
nor  upon  the  replevin  bond,  but  was  confined  to  bis 
execution  under  tbe  statute. 

With  regard  to  the  first  of  these  two  grounds  of 
otgection,  tbe  want  of  a  writ  de  retorno  babendo,  and 
a  retam  of  elongata  thereon,  it  appears  to  us  that  a 
writ  de  retorno  babendo,  and  a  return  of  elongata 
thereon,  were  not  necessary,  to  enable  tbe  pltuntiff  to 
pot  tbe  replevin  bond  in  suit  against  tbe  obligors,  in 
case  the  same  hod  not  been  lost,  but  had  been  assigned 
to  her ;  and  that  the  judgment^  as  stated  in  the  third 
coQDt,  with  and  even  without  tbe  averment  in  that 
cotnt,  that  the  plaintiff  in  replevin  did  not  make  ■ 
return  of  the  cattle,  &c.  pursuant  to  the  omdition  of 
tbe  bond,  and  without  any  averment  of  a  writ  de  retorno 
habendo,  and  a  return  of  elongata  thereon,  shewed 
•nfficieotly  a  breach  of  the  condition  of  the  bond,  OQ 
which  the  plaintiff  in  this  suit  might  maintain  as  action 
against  tbe  soFeties  in  case  tbe  replevin  bond  bad  been 
assigned  to  her,  and,  consequently,  an  action  agwoit 
the  sheriff  for  bis  negligence  io  the  loss  of  the  bond. 
This  is  fully  established  by  the  several  cases  that  have 

been 
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1686.       been  decided  upon  the  subject    If  the  bond  in  question 
^  bad  been  simply  conditioned  for  a  return  of  the 'distress 

jfoiiui       (if  a  return  thereof  should  be  adjudged),  without  more^ 
there  might  have  been  something  in  the  objection ;  but 
this  is  a  case  in  which  the  bond  was  taken  pursuant  to 
Stat  1 1  &•  2.  c.  19.  5. 23.  (as  all  others  ought  now  to  be) 
and  conditioned  not  merely  for  making  sudi  return,  if 
it  should  be  adjudged,  but  also  for  proseeuiifig  tke  sitU 
mih  effid;  and  the.  cmidition  of  the  bond  is  broken 
and  the  bond  forfeited,  as  well  by  not  prosecuting  the 
suit  with  eSect  as  by  a  de&ult  of  making  a  return  of  the 
distress  on  such  return  being  adjudged,  each  part  of  the 
condition  being  independent  of  the  other,  and  the  bond 
forfeited  by  a  failure  in  either.     The  failure  of  pro- 
secuting the  suit  with  success  is,  we  think,  a  failure  of 
prosecuting  the  same  with  effect    And  this  was  so  even 
before  the  statute  1 1 G. 2.  c.  1 9.  InCkapmauY. Butcher (a)f 
in  an  action  on  a  similar  bond,  the  defendant  pleaded  that 
he  had  prosecuted  the  suit  with  effect  in  the  court  below, 
but  that  a  writ  of  error  was  brought  in  B.  R.,  where  the 
judgment  was  reversed ;  to  which  plaintiff  replied  that 
Ae  judgment  in  B.  R.  also  was  that  the  plaint  in  the 
court  below  should  abate,  and  that  there  should  be  a 
return  irrepleviable.     On  demurrer  to  this  replication, 
on  which  other  objections  were  made,  (viz.  the  unlawful- 
ness of  the  bond,  because  it  was  alleged  that  pledges 
ought  to  have  been  taken,  and  not  a  bond,  and  that  the 
condition  did  not  extend  to  any  judgment  of  retumo 
habendo  in  any  court  but  only  in  the  court  below  where 
the  plaint  was  levied,  and  the  judgment  of  that  court  was 
then  reversed,)  judgment  was  given  for  the  plaintiff  in 
the  suit  on  the  replevin  bond,  although  it  would  seem 

(a)  Carthew,Q4S, 
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thtt  the  replicadoD  rontained  do  allef^tioa  that  no  such 
retam  was  made,  (consequently  there  was  no  breach  of 
the  condition  shewn  but  the  not  prosecuting  with  effect,) 
nor  was  there  any  allegation  that  any  writ  de  retomo 
habendo  issued,  or  that  there  was  any  return  of  elong^a 
thereon,  which,  if  necessary,  ought  to  have  been  alleged; 
bet  there  was  only  an  allegation  that  the  suit  was  not 
prosecuted  with  effect  in  the  court  above,  that  is,  with 
final  success,  and  that  a  return  irrepleviable  was  there 
at^udged.  And  in  a  later  case,  since  the  statute  1 1  Gr.  S., 
GtuUtm  r.  Holbrook  (a),  where,  in  like  manner,  nothing 
more  appeared  on  the  pleadings  beyond  the  judgment 
de  retomo  habendo,  on  demurrer,  judgment  was  giveo 
for  the  plaiDtifi*.  It  is  true  that  no  objection  appears  to 
have  been  made  on  tbat  account  in  either  of  those  cases. 
So  in  The  Duke  of  Ornumd  v.  Bierlty  {b)y  in  a  similar 
action,  where  it  appeared  on  the  pleadings  that  the 
plaintiff  in  replevin  died  before  the  suit  was  determined, 
by  which  the  suit  abated;  but  where  he  had  by  in- 
jonction  ii-om  the  Exchequer,  hindered  the  proceedings 
till  his  death,  so  that  it  was  alleged  "  he  did  not  pro- 
secute his  suit  with  e^t,"  upon  demurrer,  the  da- 
feodant  had  judgment ;  for  per  Holt  C.  J.  "  this  was  s 
prosecution  with  effect,  because  there  was  neither  a  non- 
luit  or  verdict  against  E,  C,  (the  pUuntiff  in  replevin] ; 
and  so  it  is  on  a  recognizance  on  a  writ  of  error,  which 
is  also  to  prosecute  with  e%ct,  if  the  plaintiff  is  not 
nonsuit,  nor  the  Judgment  affirmed,  the  reo^izanceis  not 
forfeited."  This  shews  that  Lord  Holfs  opinion  was, 
not  merely  that  a  nonsuit  or  non  pros  for  not  fbllowtng 
up^the  suit  to  judgment,  but  that  a  jodgment  against  the 

(d)  1  fi.  4  P:  410.  (1)  ammt,  Mia. 
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18S6.  pbuntiff  in  replerai,  without  his  defimlt  of  fbllowing  op 
the  suit  to  judgment;  that  is,  that  his  not  prosecuting 
his  suit  with  final  success  and  judgment  accordingly, 
whether  with  or  without  judgment  de  retomo  habendo, 
is  a  breach  of  the  condition.  So  in  Waiemum  v.  Yea  (a), 
which  was  rince  the  statute  II 0. 2.  c.  19.»  it  appears  the 
rq[>leTOi  bond  was  sued  upon  without  any  previous  writ 
de  retomo  habradoi  but  no  obgection  was  made  to  the 
action  thereon  upon  that  account.  But  prior  to  that 
case,  (but  whether  prior  or  subsequent  to  the  statute 
116.  S.  does  not  appear,)  it  seems  in  Marfan  r. 
QriffUhs  {Jk\  Lee  C.  J.  said  tiiat  in  all  replevin  bonds 
there  are  several  independent  conditions;  one  to  pro- 
secute, another  to  return  the  goods  replevied,  and  a 
third  to  indemnify  the  sheriff;  and  a  breach  may  be 
assigned  upon  any  distinct  parts  of  the  condition.  And 
it  is  material  that  this  should  be  the  case,  for  though 
a  return  of  the  distress  may  have  been  actually  made, 
as  well  as  adjudged,  yet  the  avowant  may  and  will  still 
be  damnified  by  reason  of  his  costs  of  suit,  where 
the  distress  so  returned  is  not  of  sufficient  value  to  pay 
him  his  costs,  as  well  as  his  arrears  of  rent  And  in 
Dia$  V.  Freeman  (r),  in  an  action  by  the  assignee  of  the 
sheriff  on  a  replevin  bond,  on  a  declaration  stating  that 
plainti£^  as  bailiff  of  J.  W.^  distrained,  &c.  on  J.  Lacey 
in  die  usual  form,  where  the  breach  was  that  L.  did  not 
appear  at  the  county  court  next  after  giving  the  bond, 
according  to  the  condition ;  and  did  not  then  and  ihere^ 
01^  in  any  manner,  or  at  any  place  or  time,  prosecute  his 
wAt  with  effect  against  tiie  plaintiff;  and  on  a  special 
demunrer  thereto,  the  declaration  was  adjudged  good, 

(a)  S  ynZt.  41.  (6)  7  Mod.Z90.  (n).  (c)  5  T.  J2.  195. 
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■ad  the  plaintiff  had  judgment  thereon,  although  non 
constat  that  the  suit  in  replevin  was  l^ally  detfermined, 
ornhat  theja(Ign)entwai,if  any,  that  was  given  ther^* 
or  whether  there  was  any  judgment  or  writ  de  retomo 
babaido,  and  return  thereof  or  not.  But  the  late  case 
of  7\a-nor  v.  Turner  {a)  is  decisive  that  the  not  prose- 
ea&ag  the  suit  with  effect,  is  a  breach  of  the  condition, 
md  that  an  action  is  mainttunable  on  the  replevin 
bond,  although  it  appeared  that  the  judgment  was  pro 
retorao  habendo ;  and  although  it  did  not  appear  tiM 
any  writ  de  retomo  habendo  had  issued  or  been  retomed, 
«td  although  there  was  no  allegation  that  a  retant  had 
not  been  made. 

That  case,  too,  is  also  decisive  on  the  other  point, 
and  lias  established,  and  we  think  has  rightly  established, 
that  the  avowant,  by  having  elected  to  proceed  under 
dte  statute  1 1  Car.  2.  c.  ^.,  is  not  confined  to  his  execn- 
tioQ  nnder  the  statute,  but  might  proceed  upon  the  re- 
plevin bond,  if  it  bad  been  assigned,  and  may  proceed 
gainst  the  sheriff  for  his  negligence  in  the  loss  of  i^ 
notwithstanding  what  is  Stated  to  have  been  said  by 
Batkarst  J.  in  Cooper  v.  Sherbrooke  {b) ;  that  "  by  ststnte 
17  Car.  S.  the  l^slature  intended  that  the  proceedmg 
upon  diat  statute  by  writ  of  inquiry,  fieri  fados,  and 
^e^t,  should  be  final  for  the  avowant  to  recover  his 
damages,  and  that  the  plaintiff  should  keep  his  cattlo) 
notwithstanding  the  course  of  awarding  a  writ  de  retomo 
habendo,  which  is  a  right  judgment,  for  the  statute  has 
Mt  altered  the  judgment  at  common  law,  but  only  gives 
a  further  remedy  to  the  avowanL"  The  Court  of  Com- 
mon Pleas,  however,  had  that  case  urged  to  them  at  m 


(fl)  3  and.  4  B.  107.  (ft)  S  W^  IIT. 
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1826.       pcHnt  to  that  e£^;  but  after  taking  time  to  considei^ 
upon  deliberation  and  reasons  stated  at  l^igth  in  the 
report,  decided  contrary  to  that  doctrine  of  Bathursi  J« ; 
and  it  may  be  observed,  that  on  adverting  to  the  (Wfr- 
amble,  as  well  as  to  the  provisions  of  that  statute^  the 
legislature  meant  CHiIy  to  facilitate  the  landlord's  remedy 
against  his  tenant,  and  give  him  additional  aid,  withovvt 
in  any  respect  depriving  him  of  the  benefit  <^  any  remedy 
or  of  any  proceeding  he  was  entitled  to  pursue  before^ 
and  the  very  circumstance  of  the  old  judgmwt  de  m- 
torno  habendo  remaining  (which  Bathurd  J.  allows^  juad 
which  is  allowed  on  all  hands  to  be  the  ri^t  judgment) 
notwithstanding  the  avowant  has  upon  the  verdict,  and 
before  the  giving  of  that  judgment  dected  .to  pcooeed, 
and  actually  proceeded  upon  that  statute^  seems  to  sben^ 
that  as  the  old  judgment  of  the  common  law  was  pot 
gone  or  taken  away  by  that  election,  so  the  consequeneep 
resulting  from  it  still  remained,  if  the  avowant,  should 
have  occasion^  or  should  still  choose  to  cravis  them  in 
aid.    A  subsequent  case  of  Dtmn  v«  DunboTf  ioL  tlw 
court,  in  Hilary  term  1 820,  ^as  cited.   That  was  stetod 
to  be  an  action  against  the  surety  in  a  replevin,  bond^ 
after  judgment  in  the  replevin  suit  for  the  arrearaof 
rent  under  the  statute.     On  a  motion  by  Mr.  Manyot^ 
to  set  aside  the  proceedings  on  the  bond,  bcic^use  the 
surety  is  discharged  by  proceeding  under  the  stetut^ 
and  on  ciUng  Tidd^s  Practice^  1088,  where  there  ia:.a 
dictum  to  that  efiect,  but  no  reference  to  autborkgrt 
Abbott  C.  J.  is  stated,  in  a  note  of  that  case  to  havet  aaUt 
that  the   statutable  remedy  has  not  taken,  away  the 
surety's  responsibility,  and  in  the  absence  of  authcHrityth^ 
rule  was  refused ;  but  if  authority  was  found,  it  might 
be  mentioned  again;  Holroyd  and  Best 3. ^s  were  pre- 
sent. 
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•ait.  It  does  not  appear  to  hsre  ever  been  mentioned 
^BUu  Sapposing  this  to  be  a  correct  note  of  that 
mte,  and  that  it  did  not  come  on  i^io,  it  is  in  snpport 
of  our  present  opinion.  The  case,  indeed,  of  Coraies  v. 
filsfe  (a)  was  dted,  but  that  case  was  not  only  before  the 
atiit.tlG.9^  wltea  the  avowant  had  no  right  to  have  the 
WfJcvin  bond  assi^ed  or  delivered  over  to  him,  as  be 
baa  aioce  that  statute ;  and  that  case,  though  it  deter- 
minad  that  the  only  mode  of  proceeding  against  the 
sberifl^  before  tlie  statute  1 1  6.2.  was  in  the  mode  there 
pointed  out,  doei  not  establish  that  the  proceeding  under 
tbs  statute  1 7  Car.  2.,  without  avail,  would  have  been  a 
ddenoe  -to  an  action  on  die  replevin  bond,  if  the  sheriff 
had  permitted  the  avowant  to  sue  on  it  in  his  own  nani^ 
Qt.A**,  if  it  wonld,  it  would  be  so  now,  since  the  statute 
H  £lS. «.  19. ;  but  if  it  would  go  to  this  extent^  it  has 
ift«0ect  been  since  overruled. 

<  'Bat  it  has  been  ur^^  that  upon  the  declanitioB  in 
Ala-caiue,  it  must  be  taken,  that  the  breach  assigned  of 
ihp-eondition  of  this  r^levin  bond,  by  which  the  plnin- 
ttffii  dRnnifisd,  is  the  not  making  a  return  t>f  die  dis- 
tans  at  adjudged,  and  that  be  has  proved  no  Btich 
bweh,  without  shewing  a  writ  pro  retomo  habendoi 
md  a  return  of  elongata  thereon;  as  the  declaralioD 
aven,  that,  by  the  debult  of  making  such  return,  the 
bo^id  became  forfeited.  But  though  it  be  true,  that  im- 
ipajiitnljr  after  stating  sncli  d^ult,  it  says,  where6y  the 
writiitg  nbUgBtoty  became  and  was  forfeited ;  yet  that 
word  wherely  is  not  confined,  we  think,  to  that  immedi- 
atdy  prece^Iing  allflf^on,  but  extrads,  also,  to  the 
r  averment  of  not  prosecuting  the  suit  with  effect^ 


(•)  Rep.  lemp.  Sm 
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18fi6L      9o  as.to  enable. the  plaintiff  to  reccnrer  upon  the  declar-^ 
ati<Hi»  upon  proof  of  &ct8  sufficient  to  estaUbb  that  aa^ 


agauut  a  breach,  which,  without  going  on  to  further  proof 
which  might  have  been  necessary  to  establish  the  not 
returning  the  distress  as  a  breach,  in  case  no  other 
breach  than  such  non-^return  had  been  shewn  by  the 
deicUuratioil.  The  case  of  Ciarfdey  v.  WimUmley  ami 
Ux{a)  is  applioable  to  this. point  It  was  an  action  fiur 
brieach  of  a  covenant  made  by  the  wife  dum  soIa»  \xt. 
npu-payment  of  money,  pursuant  to  an  award  which  sh». 
had  .covenanted  to  abide  by  and  perform.  It  being 
allisged  in  the  declai^ation  that  the  arbitrator  made  hia 
award  afier  the  ifUermarru^e  of  the  i^endanU^  it  waa 
Qipved,  in  arrest  of  judgment,  that  the  award  was  void, 
the  submission  being  revoked  in  law  by  the  marriago^ 
consequently  that  no  action  would  lie  for  the  breach  of 
the  award,  but  the  Court  held  that  the  declaralioo 
(shewing,  a  breach  of  the  covenant  by  a  revocation  of 
the  submission  by  the  intermarriage  between  the  sub* 
mission  and  the  award)  was  valid  and  sufficient  to  sup* 
port  the  action,  though  it  was  a  breach  of  covenant 
inS^maliy  and  only  impliedly  alleged,  and  the  de-. 
qlaration  was  evidently  framed  upon  the.  idea  that  the. 
award  was  good,  and  meant  to  charge  the  nonpajoneot 
of  the  money  awarded  as  a  breach  of  covenant,  and  the 
plaintiff  had  judgment.  So  in  the  present  case^  though 
the  noorretum  of  the  distress  may  have  been  the  thing 
intended,  or  mainly  intended  in  the  declaration  as. the 
breach  of  the  condition,  yet  if  a  breach  of  condition 
sufficiently  appears  by  the  declaration  in  another  re- 
spect, viz*  in  not  prosecuting  the  suit  with  efiect,  as  we 
think  it  does,    that  is  sufficient  to  support  a  verdict 

{a)  5  JEoitf  2G6. 

for 
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for  the  plaintifl^  and  entitle  him  to  judgment  thereon, 
thoQj^  he  fails  in  proving  sufficient  to  establish  the 
Ineftdi  more  prominently  set  forth. 

But  then  it  has  been  urged,  that  the  plaintiiF  upon 
the  proof  has  recovered  greater  damages  than  he  was 
sititled  to  reooVer  upon  the  form  of  the  declaration, 
which,  in  setting  out  the  proceedings  and  judgment  in 
replerin,  omitted  to  set  forth  the  inquiry  aa  to  the 
ftrresrs  of  rent,  and  the  value  of  the  distress,  and  the 
Ending  and  judgment  thereon  ;  but  that  point  does  not 
qipear  to  have  been  mentioned  at  the  trial,  nor  was  the 
rule,  that  I  am  aware  of,  moved  on  that  ground.  How- 
ever»  it  is  clear,  that  the  plaintiff  is  entided  to  recover 
damages  upon  the  merits  if  the  declarati<m  had  atated 
the  whole  judgment,  or  if  it  should  be  amended  in  that 
R^KCt  (Ml  8  new  trial  being  granted,  to  the  amount  she 
has  recovered,  supposing  her  entitled  to  recover  at  all, 
and  the  objection,  if  it  be  one,  arises  only  on  the  omi»* 
aon  to  state  those  parts  of  the  proceedings  in  the  de- 
daradcm  which  are  omitted.  It  is  a  mere  objection  of 
ibnn,  therefore,  but  supposing  the  defendant's  counsel 
wen  not  now  too  late  to  urge  it,  we  think  the  declaration 
is  !sQffident  to  entitle  the  plaintiff  to  recover  the  damages 
she  bos  recovered,  upon  the  protrf* given  at  the  trial,  which 
BK  leas  than  the  penalty  of  the  bond,  or  the  damages 
eeoofered  by  the  judgment  in  replevin,  inasmuch  as  the 
dednration  states,  that  "  by  means  of  the  loss  of  the 
hood,  the  plaintiff  was  prevented  from  obtaining  an  as- 
ngnment  of  the  bond,  and  from  suing  thereon,  and 
deprived  of  the  means  gf  recovering  the  arrears  of  rent, 
and  the  costs  of  tie  action  of  repUviitf  and  has  been' 
:  greatly  injured  and  damnified."  And  the 
unt  of  diat  loss  to  the  Extent  of  the  damages  given 
X  2  by 
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■  I 
/    • 


ISM*  bf  the  jury  wais  proved  by  the  jac%ineiit  in  replevia 
given  in  evidence  Ht  the  trial,  though  the  whole  of  that 
judgment  was  not,  and^  we  think,  need  not,  r  be  «UiUrd 
in  the  dedaratibll.  The  rule,  therefore,  must  be. ^s- 
diarged. 

Rule  dischafgiad. 


r 


Ddii  on  the  Demise  of  Ann  Llotd  agtihut 
'C.  PoviTELL,  J.  Davies,  and  J.  Thomab,* 
signees  of  Thomas  Llotd,  a  Bankrupt' 


t^iii 


<*  •*  I  • » $ 


A  leue  con-      tp  JEGTMENT  to  recover  possession  of  a  farm,  tnelK 

tiincd  A  proviso    JLli  ... 

form^tryof  sttages,  and  lands  in  the  p^uish  of  Wimianknb,Mk 

that  AeTeMe  the  oounty  of  jSofop,  formerly  oocuiued  by  Tfunhas  UU^ 
^ete^'s  *^  bankrupt  At  the  trial  before  Gterr^  B.,  at  tb# 
^*SL°fiwn^'  Safop  Summer  assizes,  1825,  it  appeared  that  Am  LUyd^ 
ofihe  lessor,      the  lessor  of  the  plaintiff,  by  dfeed  bearing  date  the  20th 

XI16  16SSCO  111 

January  1825,   of  November  1795,  covenanted  with  Thomas  Lloyd  that 

eiecuted  «  deed 

which  pur-        she  would,  when  thereunto  requested  by  the  said  7%^- 

ported  to  con- 
vey all  hit  real    ^^os  Llojfd^  demise,  lease,  set,  and  to  farm  let  unto  him 

prope^to  ^^  premises  for  which  this  ejectment  was  brought,  for 
^'^^Tof  hb^*  the  term  of  forty-one  years  at  the  rent  of  200/*  a  year. 
^Mi825 ^a  ^'^^^^^'^  always,  and  upon  condition,  that  if  the  rents 
Sr*k"""^"  ^  thereby  reserved,  or  any  part  thereof,  should  be  unpaid 
against  the        for  tweutv-one  davs  next  aftet  either  of  the  days  ap- 

leMee,andho  .        ,    /  ^        ^ 

was  duly  de-  pomted  for  payment  thereof^  or  if  the  said  Thomat 
nipt:  Held,      JJ^^^  his  executors,  or  administrators,  should  grant, 

that  the  deed  •  ji  .  .«  •n 

of  jantMiry  Bssign  over,  pass  away,  or  depart  the  messuages,  mill, 
act^bank^-    ^^^^9  tenements,  and  premises,  thereby  agreed  to  be 

ruptcyaod 

foid,  that  It  did  not  operate  as  a  vaUd  assignment  of  th^  tenant  s  interett  in  the  lease,  and, 

therefbre^  that  there  waa  no  fivfcilure, 

demised, 
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dcBised,  or  any  part  thereof  for  all  or  tmy  part  of  tb« 
said  term  to  any  person  or  persons  whomsoever,  without 
the  consent  of  tbe  said  Ann  Ua/d  thereto  first  had  and 
obtuned  in  wrilingt  that  then  and  in  either  of  tbe  said 
cases  it  should  and  might  be  lawful  to  and  for  the  said 
jfim  I2o^  into  the  said  premises  to  re-enter,  and  ftotn 
tbeocefinth  that  deed,  and  every  thing  therein  conr 
taioed  should  cease,  determine,  and  become  void,  any 
thn^ther^n  contained  to  .the  contrary  notwithstanding. 
In  pursuance  of  tbb  deed  Tliomas  LUnfd  entered  od  tb* 
premises  tliecein  mentioned,  and  continued  to  occi^iy 
tbem  up  to  tbe  time  of  his  bankruptcy  in  AprU  l&tS, 
and.  paid  the  rent  of  200/.  a.year  uplo  JlficAae/»tajl824. 
T.  IJtxfd  having  become  distressed  in  his  circumstancet^ 
in  Jamuay  1825  executed  an  assignment  of  all  his  pro- 
per^ real  and  perscmal  to  certain  trustees  thereiB 
named.  The  trustees  acted  upon  the  assignment  til) 
AprU  following,  when  a  docket  was  struclt  against 
(he  said  T.  Hmfd,  and  on  the  16th  of  April  1825, 
a  commbsion  of  bankrupt  was  issued  agmnst  him, 
and  he  was  thereupon  declared  a  bankrupt,  and 
a  messenger  under  the  usnal  warrant  of  seizure  took 
possession  of  the  premises  in  question,  and  sold  the 
^^cts  upon  them,  and  has  remained  in  possession  ever 
sioee.  Upcm  these  facts  it  was  contended  upon  the 
part  of  the  lessor  of  the  plaintiff  that  there  was  a  foi}- 
^tnre  of  the  lease  by  reason  of  tbe  tenant's  interest 
having  been  assigned  by  the  deed  of  Jatmary  '18S6  to 
the  tnisteea  therein  mentioned.  On  die  part  of  the 
defendant  it  was  contended  that  that  deed  was  wholly 
null  and  void,  being  itself  an  act  of  banluniptc^,  and 
ibiit  it  nevar  had  the  legal  efiect  of  an  assignment,  and, 
X  3  con- 


•gaifut 
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•1S36.  eonsaqneiitlyy  that  the  tenant  had  never,  by  any  Tohm* 
T~7       taiy  act  of  his,  assigned  hi&  interest  in  the  lease.    The 

Liovn  learned  judge  was  of  this  opinion,  and  nonsuted  the 
plaintiff  but  reserved  liberty  to  him  to  move  to  enter  a 
verdict  A  rule  nisi  for  that  purpose  having  been  ob- 
tained in  last  Mkhadmas  term,  cause  was  shewn  against 
the  role  at  the  sittings  in  Banc  before  fSlary  term  by 

• 

Campbell  and  RiiSsdL  The  personal  property  of  a 
bankrupt  vests  in  his  assignees  by  the  assignment  from 
the  time  when  the  act  of  bankruptcy  is  ooamiitted. 
The  conveyance  to  the  trustees  for  the  benefit  of  ere* 
ditors  was  wholly  null  and  void.  Nothing  passed  by 
it,  and  it  never  operated  as  an  assignment  of  his  interest 
in  the  lease.  From  the  instant  that  the  bankrupt  exe* 
cuted  it  there  was  an  act  of  bankruptcy  committed,  and 
at  the  same  instant  all  the  bankrupt's  interest  in  the 
premises  in  question,  vested  in  the  defendants,  not  as 
assignees  under  the  deed,  but  as  assignees  by  operation 
of  law  and  by  force  of  the  bankrupt  statutes.  It  is  clear 
that  such  an  assignment  by  operation  of  law  does  not 
work  a  forfeiture  of  a  lease.  Doe  d.  Mitchinson  v.  Car^ 
ter  (a).  Doe  v.  Sevan  (i).  Besides  the  law  leans  against 
forfeitures;  now  the  assignment,  if  it  be  allowed  to 
operate,  will  work  a  forfeiture,  but  the  defendants  may 
take,  without  working  any  forfeiture. 

W.  £.  Taunton  and  G.  22.  Cross  contra.  Assuming 
first,  that  the  deed  of  Januaiy  1825  never  operated  as 
e  valid  conveyance  of  the  property  to  the  trustees,  the 

(n)  8  r.  R.  57.  (6)  SM-^S.  553* 

persons 


IN  THE  6tm  &  7Ty  Yeans  ot  GEOKGE  IV. 

penoDS  to  whom  it  was  intended  to  pass  it.  still  it  did 
<^)ei«tei  and  had  the  1^;&1  effect  of  divesting  TV  /Joyd 
of  bis  interest  in  the  lease,  and  of  forcing  tbe  assignees 
of  tbe  bankrupt,  as  tenants  on  tbe  lessor,  without  her  as- 
sent: that  is  the  very  etibct  which  it  was  the  object  of  the 
lessor  to  prevent  It,  therefore,  was  a  breach  of  the  pro- 
viso. Bat,  seocmdly,  this  deed  flid  as  against  the  banlirupt 
operate  as  a  conveyance  of  his  property  to  the  trustees.  It 
so  optnted  the  monieat  it  was  executed  in  Jaiminfj  and 
it  continaed  so  to  operate  until  the  1 6th  of  April,  when  the 
commission  Issued.  By  tbe  terms  of  the  proviso  a  right  of 
eatry  is  not  only  reserved  for  a  breach  of  the  conditimB, 
but  tbe  lease  thereby  becomes  not  voidable,  but  ^»olutely 
aoU  and  void.  The  lease,  therefore,  having  once  become 
y(»d  by  the  breach  of  the  promise,  ceased  to  exist.  If 
no  commission  had  ever  issued,  there  would  have  been 
B  forfeiture.  Is  it  then  to  depend  upon  a  subseqtient 
OMitlDgency,  viz.  the  issuing  of  a  commission,  whether 
tbe  lease  is  to  be  void  or  not  ?  It  is  surely  ^urd  to  say, 
that  a  lease  once  forfeited  by  a  breach  of  a  condition 
should  again  exist  as  a  valid  lease  upon  the  happening 
ofaocmtingency.  A  commission  of-banknipt  may  re- 
•dud  what  would  otherwise  be  valid,  but  it  cannot  set 
up  wbti  once  is  at  an  end.  Besides,  the  statutes  do  not 
make  all  deeds  conveying  away  the  property  of  the 
party  an  act  of  bankruptcy,  but  cmly  fraudulent  c<nivey- 
aaces.  A  deed  passing  away  all  the  property  of  the 
bankrupt  has  been  held  to  be  frandulent  as  against  credi- 
torsi  and  for  that  reason  it  is  an  act  of  bankruptcy ;  but 
if  tbe  argument  used  by  the  defendants  be  valid,  it  may 
as  weW  be  said,  that  as  the  deed  is  therefore  absolutely 
void,  nothing  passes  by  it,  and  that  it  does  not  operate 
X  +  as 
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l^i       M  a  qo«vqraifce  at  all,  and  thenSwi  it  k  not  an  act  of 
J— 1^     bankruptcy,  (a) 
l«u^>»  Cfar.  aduk  udtj 

twnintf 


Vpmmiu 


Tlie  judgBMOi  was  afterwards  deliTared  by 
Hai3on>  J.  This  was  an  gactment  {at  a  forfeitore 
committed  by  the  lessor  of  ibe  pUdntiflPs  8od»  who.had 
entered  and  paid  rent,  and  so  became  tenant  from;  ycav 
to  year  to  the  lessor  of  Ae.  plaintiff  under  to.agreaipeot 
between  them,  for  «  lease  to  him  for  a  loDg*4enn  of 
years^ :  that  lease  never  having  been  executed^*  bat  beiag 
to  be  granted  subject  to  a.  proviso,  for  re^entryv  mid  tfiat 
the.  lease  should  be  .void  on  (inter  dia)  the'  leases^i 
assigning  jor  demising  the  whole  or  any  part  of  the  pm^ 
misea  without  licence  in  writing.  .  Tlie  tenant  holding 
mider  that  agreement  made  an  assignment  of  Ins  pro^ 
party  by  deed  (induding  his  estate  and  interest  in. these 
premises)  to  trustees  for  the  benefit  of  bis  creditors^ 
which  assignment  was  void  in  law,  and  avoided  in  fao^ 
as  an  act  of  bankruptcy,  by  a  commission  of  bank- 
ruptcy,  aiid  the  tenant  being  found  and  declared  a 
bankrupt  tbereon,  and  an  assignment  to  the  assigndes 
chosen  nnder  the  commission ;  which  commissioiv  de- 
claration of  bankruptcy,  and  assignment  under  tfaetsamt^ 
were  prior  to  any  act  or  proceeding  done  or  instituted 
by  or  on  the  behalf  of  the  lessor  of  the  plaintifi^  either 
of  re-entry  or  otherwise  to  avoid  the  term  or  tenancy. 
Consequently  the  bankrupt's  assignment  to  the  trustees 
not  only  became  void  and  a  nullity  ab  initio,  but  was 

actually  avoided  by  the  bankruptcy,  and  the  proceedings 

• 

(a)  Some  other  points  were  diBCussed  at  the  bar,  but  have  been  omitted 
in  tbc  report,  as  the  Judgment  of  the  Court  did  not  proceed  upon  tbeoi/ 

'2  under 
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under  the  same,  before  any  advantage  was  aUenptcd  ISfiS. 
to  be  taken  of  the  supposed  forfeiture.  Under  these  — — 
circuinstanee%  for  want  «f  tbe  deed's  operating  in  Llotr 
law  as  on  assignment,  it  was  not  in  consideration  of  niwui. 
law  an  assigontent  by  the  bankrupt ;  but  to  that  respect 
the  sanie  as  if  no  such  deed  had  ever  been  executed  by 
him ;  and  we  think  that  tbe  answers  given  to  this  by 
tbe  lessor  of  the  plaintiff's  counsel,  viz.  that  it  vould 
then  depend  on  a  subsequent  contingency  (viz.  the  issu- 
ing of  a  commission,  &c.,  wbetfaer  the  bankrupt's  deed 
would  operate  a  forfeiture  or  not,  and  that  it  would  be 
good  m  the  interim)  is  so  su£Bcient  answer  to  this  ob- 
jection against  the  forleiture,  the  bankrupt's  deed  being 
void  and  avoided  ab  initio,  and  the  title  of  the  assignees 
of  the  bankrupt's  estate  and  effects  commencing  by  re- 
lation from  the  timeoftheexecntion  of  that  deed.  This 
is  no  nncommon  thing,  there  are  many  cases  in  bank- 
mpti^  depending  on  the  like  contingency,  where  the 
thing  done  is  valid  or  effective  tn  the  interim,  but  is- 
avoided  by  the  subsequent  commisuoo  and  proceedings. 
Id  «cHuequence  of  that  contingency  (viz.  the  proceeding* 
under  tbe  bankruptcy)  having  talun  placet  no.  asagnment 
(the  event  on  which  the  forfeiture  was  to  arise,)  has  in  efiecL 
happened,  and  that  event,  most  be  ftilly  established,  in 
order  to  incur  and  enforce'a  forfeiture,  which  is  a  matter 
stiicd  juris.  Tbe  rule  for  a  new  trial  must  be  dts- 
charged. 

Rule  discharged* 


k 
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18S6.  ARGUED  AND  DETERMINED 


Court  of  KING'S  BENCH, 


nr 


Easter  Term> 

111  the  Seventh  Year  of  the  Reign  of  Gxcror  IV. 


Bryan  against  Wagstaff. 
(in  Error.) 

Where  in  error  TPHIS  was  a  Writ  of  crror  brought  to  reverse  an  out- 

to  revcne  an         J- 

outlawry,  the  lawTj  in  an  action  of  assumpsit,  and  the  error 

was,  Oiat  before  assigned  was,  that  before  and  at  the  time  of  the  awarding 

^  awarding"*^  and  issuing  the  writ  of  exigi  facias  upon  which  the  Out- 

w^'Taciaf  tihe  ^^^'^  was  pronounced,  the  defendant  was  in  pails  be- 

piaintiffiii  yood  the  scas.     To  this    assignment   the  defendant 

error  was  be-       "^  ° 

yondaeat;  and  pleaded,  that  before  the  awarding  and  issuing  ci  the 

pleaded  that       writ  of  exigi  focias,  the  plaintiff  in  error  of  his  fraud  and 

awarding  and     covin,  and  in  order  to  defeat  the  defendant  in  error  of 

«dgTfiidas,  °  the  means  of  recovering  his  just  debt,  and  for  the  pur- 
plaintiff  in 

error,  of  his  fraud  and  covin,  and  in  order  to  defeat  defendant  of  the  means  of  recovering 
his  just  debt,  and  for  the  purpose  of  avoiding  the  said  outlawry,  voluntarily  left  the  realm 
of  England,  and,  of  such  his  fraud  and  covin,  voluntarily  remained  in  parts  beyond  the 
seas  until  aifler  the  outla  wry;  whereupon  issue  was  joined  and  found  for  the  defendant : 
Held,  Uiat  the  plea  was  not  an  answer  to  the  assigniaent  of  crror,  and  that  judgment  of 
reversal  of  the  outlawry  should  be  entered  for  the  plaintiff  in  error  non  obstante  veredicto. 


15 


pose 
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poae  of  araidii^  the  nid  oatUwiy  wbcn  tJi*  BHiMihoald 
be  prmonDCed,  voluntarily  left  the  realm  of  England 
and  wait  into  parts  beyond  the  seas,  and  of  sach  his 
fraud  and  covin  did  voluntarily  stay  and  remaia  id  parts 
beyond  the  seas  until  after  the  awarding  of  the  exi^ 
&ciac  and  pronouncing  of  the  outlawry.  Upon  this, 
iasae  was  joined  and  a  verdict  was  ^ven  for  the  ddeud- 
ant  in  error.  A  rate  nisi  had  been  obtained  for  re- 
-versing  the  outlawry,  notwithstanding  the  verdict  found 
for  the  defendant  upon  the  issue  joined,  upon  the  graood 
that  a  departure  irom  the  realm  before  the  awarding  of 
the  exigi  facias,  though  fiir  the  purpose  of  defeating  the 
defendant  in  error  of  the  means  of  recovering  his  d^ 
and  of  avoiding  the  outlawry,  did  not  preclude  the  de*^ 
fendant  from  reversing  the  outlawry  upon  the  ground  of 
his  being  beyond  seas  -  at  the  time  when  the  exigent 
issued,  and  Hesse  v.  JVood  (a)  was  relied  upon  as  an  BU<- 
thority  in  point. 

Scarklt  and  CAittj/  shewed  cause.  It  certainly  appears 
to  have  been  a  settled  rnle  that  an  oudawry  is  to  be  con- 
sidered erroneous  when  awarded  against  a  party  who  is 
absent  from  the  kingdom.  That  is  perfectly  reasonable 
if  the  party  outlawed  is  not  aware  of  the  process,  but  it 
is  altt^ether  otherwise  if  be  has  absented  himsdf  in 
order  to  avoid  the  process.  The  present  applicadon 
was  founded  upon  the  dedsion  in  Hesse  v.  Woodifi),  but 
the  facts  then  before  the  Court  did  not  estabU^  any 
oinlumacy  in  the  plaintiff  in  error ;  it  is  merely  sug- 
gested that  he  went  abroad  to  avoid  the  action,  not  to 
defeat  the  outlawry.  Here  it  has  been  found  by  the 
jury  that  he  went  abroad  to  avoid  the  outlawry,  and 


(«}  4  Taunt.  691.  (6)-  Rid.  . 

remained 
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'.)^A«  Umfaml'  thare  maiSt  the  Jnrarding-  of  ^hm^aigmt  and 
ike  pvanoonciiig  of  the  oatkvry.  .  huCo.  LiH*  259.  a.  k 
«  daid  down  t  ^  AUmt  impriBonmeiit  be  a  ^ood  jcaase  to 
fienrme  an  outbwryy  yet  it  must  be  by  porocets  of.  law  in 
wyituRi^  and  not  by  oonseoi  or  covin;  for  such  im- 
prnonment  shall  not  avoid  the  ontlawiyv  beeaose  upon 
ihe  fnatter  it  i$  hie  own  act"  (a). '  Tbk  view  of  the  snb^ 
ject  a{q)ear»  to  bate  been  taken  by  Ae  Court  in  MaUhem 
▼;  Mitbo  (5)^  wheie  a  motion  was  made,  to  jvevene  an  on^ 
liiwfy  upon  thjB  gronnd  that  this  deficndant  was  an  aliea 
Mieichant  who  waa  resident  abrtod  during  the  whde  of 
tbfe  proceedings  towards  the  outlawry.  '^  But  it  was 
denied  by  the  whole  Court;  because  by  such  means 
«ny  person  might  contract  debts  and:  then  go  beyond 
sea,  and  so'  be  would  be  out  of  the  reach  of  the  law.*^ 
In  MU^  V.  SHockweU  (c)  the  outlawry  pronounced  when 
the  defendant  was  abroad  was  reversed^  because  it  did 
not  appear  the  defendant  went  abroad  to  prevent  the 
outlawry,  and  the  Court  could  not  say  when  he  began 
to  remain  abroad  with  that  object*  In  SerecM  v. 
Hamp$etf{d)  the  Court  said:  <^  If  the  &ct  were  that 
the  party  was  within  the  realm  dufing  the  process  of 
outlawry,  and  went  abroad  by  way  of  covin  at  the  time 
of  the  exigent,  that  should  be  replied.''  Now  that 
warrants  the  distinction  pointed  out  between  the  pre- 
sent case  and  Hesse  v.  JVooilf  and  the  Court  would 
never  have  said  that  such  a  fiict  should  be  replied, 
unless  they  thought  it  would,  when  replied,  be  suflBcient 
to  sustain  the  judgment  of  outlawry. 

(o)  This  is  a  comment  upon  LiU-  s.  457,  which  says :  "  And  also  If 
he  which  is  in  prison  be  outlawed  in  an  action  ot  debt  or  trespass,  or  in  an 
pppeoi  2f  robbery,  &c.,  fa?  shaU  revene  this  outlawry  against  him  ;**  whence 
it  would  appear  that  the  commentary  was  intended  to  apply  to  cases  of  a 
criminal  nature  as  well  as  others. 

(b)  ]  Ltt,  Raym.  849.  (c)  BamcStZ\li,  (r/)  \^  ^a«/,624.  n. 

CampbeU 
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'  CaagieU  and  Pattctoa  Mnbii.  This  ({uestioa  depmdt  ■ 
cntjnlyon  the  validity  of  the  plea.  Now,  it  admits  that 
the  plaintiff  is  error  was  abroad  at  the  time  whoi  the 
catigent  was  awarded,  it  is  thereftn^  bod,  acoordiDg  t» 
Cotrn/n^  IXg.  Utiagmy  (C  1.)  If  this  case  can  be 
bmngfat  withiB  any  exception  to  that  general  rule*'  it  h 
for  tht)  other  side  to  point  it  out.'  The  rules  as  to  D«t- 
lilfivy  are  die  gaane-in  civil  and  crkainat  cases,  andif- 
thit-otillswry  be  geod»  it  follows  thatapwson  havibg- 
glcnMs  lAimad  to  avoid,  a  charge  of  felony  may  be  oat* 
lawtdaud  rendered  liabl«  to  be  attainted,  widioatthc' 
possibility  of  afterwards  taking  his  trial  for  the  oBeaee. 
Thlif  consequence  is  so  serious,  that  the  Court  will  pause 
before  they  hold  the  plea  in  this  case  a  suffiuent  answer 
(6  the  writ  of  error.  M/itihems  v.  Erbo  (a)  is  in  tnith  an 
aathority  id  favour  of  the  present  plaintiff  in  error;' 
tbe  Court  indeed  refosed  to  reverse  the  outlawry  on 
motioa,  but  said,  "  the  party  might  bring  error  and 
reverse  it  t^ he  pleased"  plainly  shewing  their  opinion ; 
that  he  had  a  right  to  reverse  it  in  that  mode.  The* 
pOGMge  cited  from  Co.Lili.259.  does  not  apply  to 
absence  beyond  seas>  and  it  is  only  by  analogy  that  any. 
argoment  can  be  drawn  from  it.  In  Rkhardson  r.  Bobifh- 
son{b),  the  error  assigned  was,  that  the  ontlaw  was 
fa^ond  seas  when  the  writ  of  exigent  issued,  and  tkdnce 
oontinnally  until  the  outlawry  prononnoed.  Upontra- 
verae  of  the  whole  allegation  and  issue  joined  thamot 
il  was  held  to  be  sufficient  to  prove  that  the  outlaw  was  * 
id  parts  beyond  the  seas  at  tbe  time  when  the  writ  o£ 
exigent  issued.  Then  Hose  v.  Wood  is  ocpressly  hi' 
point  for  the  plaintiff  in  error;  the  affidavits  in  that  case 
shewed  beyond  all  doubt,  that  the  party  went^Hoadto 

(..)   1  Ld.  Seym.  349.  {»)  9  Tatnl-  SO*       ■ 

avoid 
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IjMa.  aybid  ths  process ;  that  pbint  was  atrcmgly  press^  upon 
^^Z^  tke  Ciourly  and  yet  the  outlti^ry  nvas  reversed  upon 
rndtioD ;  the  party  was  not  even  put  to  his  writ  of  error, 
lit  Graham  y.  Hemy  (a)»  it  appeared  that  the  party  was 
abroad  when,  the  process  issuedy  the  Cdiut  reversed  the 
outlawiy  upon  motioiiy  and  required  that  bail  should  be: 
given  in  the  alternative^  to  rendev  tbsl  dc&tadant  cue 
satisfy  the  condenmatioil  moneji  inasowdi  as  the  party : 
had  not  goneabioad  to  avoid  the  process.  Whence  it 
mast  be  inferred,  that  if  he  had  gone  abroad  with  that 
view^^  bail  would  have  beeta  required  absolutely,  not  tfiat; 
the  outlawry  could  not  be  reversed. 

Cur.  adtK  vidi* 

In  the  courise  of  the  term  the  Judgment  of  the  C!ourt 
was  deliver^  by 

Batubt  J.  This  case  came  before  the  Court  upM 
a  rule  nisi  to  enter  a  judgment  for  the  plaintiff  in 
erroTy  non  obstante  veredicto.  The  writ  of  error 
was  brought  to  reverse  an  outlawry  in  an  action  of  as* 
susopsity  and  the  error  assigned  was,  that  before  and  at 
the  time  ci  the  awarding  and  issuing  the  writ  of  ejugi 
fiMsiaSy  upon  which  the  oudawry  was  pronounced,  the 
defendant  was  in  parts  beyond  the  seas.  To  this  assign- 
ment the  defendant  pleaded,  that  before  the  aiaardi^  and 
isming  qfHiemrit  (^  extg^fadas^  the  plaintiff  in  error,  of 
his  firaud  and  covin,  and  in  order  to  defeat  the  defend- 
ant in  error  of  the  means  of  recovering  his  just  debt, 
and  for  the  purpose  of  avoiding  the  said  outlawry  when 
the  same  should  be  pronounced,  voluntarily  left  the 
realm  of  Englandf  and  went  into  parts  beyond  the  sea% 
and  of  such  his  fraud  and  covin  did  voluntarily  stay  and 

(a)  IB.^  A.  ISli 

remain 


IN  THE  Skventm  Ysar  OF  GEORGE  IV. 

renuuD  in  parte  beyond  tbe  aeas  onUI  after  the  awarding 
of  tbe  exigi  facias,  and  tbe  pronouncing  of  the  outlawty. 
Upon  this  plea  issue  was  joined,  and  a  verdict  was  given 
for  the  defendant  in  eiror.  Tbe  question,  therefore,  is, 
whether  a  departure  from  tbe  realm  before  the  awarding 
<^  an  exigi  bcias,  in  order  to  defeat  a  ptaintifi'  of  tbe 
means  of  recovering  a  just  debt,  and  to  avoid  an  out- 
lawry (should  any  be  pronounced)  will  preclude  a  d»- 
fendaot  from  reversing  that  oudawry,  on  tbe  gronnd  of 
bis  being  beyond  tbe  seas  at  the  time  of  the  exigent,  and 
from  thence  until  after  the  time  of  tbe  outlawry ;  and 
we  ore  of  opinion  it  will  not.  An  outlawry,  even  m  n 
person^  action,  occasions  a  forfeiture  of  goods  and 
chattels  (2  RolTs  Abr.  806. 1. 40.)  and  a  disability  to  sue; 
and  where  the  consequences  are  so  penal,  and  the  out- 
lawry is  primA  fecie  erroneous,  the  Court  ought  to  be 
cautions  before  it  sanctions  a  new  bar  to  its  revenaL 
Belle,  in  bis  Abr.,  vol.  ii.  804.,  puts  many  cases  of 
oodawry,  where  there  is  an  absence  from  the  realm  at 
tbe  time  of  the  outlawry,  but  he  puts  nme  where  tbe 
tagent  is  not  awarded  before  the  departure.  One  of  tbd 
cases  there  is  this :  **  If  a  man  goes  over  die  sea,  of  hia 
good  will,  for  bi»  pleasure,  or  for  his  own  private  busi- 
ness, and  not  for  the  king's  or  that  of  the  realm,  and 
thai  tbe  exigent  is  awarded  against  him  (for  felony),  and 
be  is  outlawed,  the  outlawry  is  erroneous,  as  weU  as  if 
he  bad  bevi  abroad  for  the  business  of  tbe  realm  ]  for 
be.  being  there  cannot  take  cognizance  of  the  proGlan*' 
aticBB :  but  if,  t^ier  the  exigent  pronoiauxd,  he  departt 
voluntarily,  without  any  business  of  the.  king  or  the 
realm,  he  shall  never  avoid  the  outlawry,  inasmocfa  as 
be  was  ^ere  at  the  time  of  tbe  erigmt  pronounced,  by 
which  he  had  cognizance  of  the  matter  with  which  be 
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lyras  charged;  £»r  odierwise»  eVery  one  tni^it  defeaUdie 
course  of  justice  by  bis  own  act,  and  remain  beyond 'sea. 
tiU  the  witnesses  who  ar^  to  prove  him  guilty  are  dead* 
Id  this  cas^  bowever,  he  may  ass^ign  for  error^thlit  be 
was  beyond  sea  at  the  time  of  the  pronot^icmg  4^ 4hs 
auSxtmr^r  for  if  xfae  were  within  the  realm  aft^.tbeim- 
gtai  profwunced^^nd  departed  ^ fter,  this  shall  come  of 
the  other  side/',  This  cas^  which  is  also  in  C^o*  Jac.  i/Mw, 
taalces  the  award,  of  the  exigent  <the  terminus,  after  wliich 
h  departure  wiH.be  penal ;  but  neither  tliid  jQi»r,jaAy 
other  case  attributes  any  penal  consequeocesi:.tO:a:  de-i 
parture  iefiareihe  exigent. .  In  (yKearmf^  case'(9)f  in  an 
outlawry  for  treason,  the  error  assigned  waSf  that  Jie 
waa  out  of  JSi^/ait£2.£rom  December  XjUlV  Niwemb^  fok 
lowing,'  within  which  periods  the  exigent  v^  awtwdbd^ 
and  the  jury  was  charged  to  inquire  irhe^er  fae./^  was 
beyond  (seal  oc  in  En^nd  at  the  lime  of  ihe.cewmri  f^ 
the .^xigeiti g  and  it  beiug  proved  tbat.he  liraaiabl^Md 
fiom'the  timeof  die  award  of  the  exigent  to  .the:time 
of  fthe  <»itlaiivy,  tbqugh  he  was  not  abroad  the  ^hoite 
tiihe  he  bad  aUc^ged,  the  Court  said  tkfiMmd  <^  tke. 
AB^ei}/.  was.tbe.aubstance,  a«d  the  reis^t  trf'.the  tine 
immliterial,  imd.tibe .outlawry  waa  reversed^.  l^,SerlemJ4 
V.  Hafnpsey{b)  the  error  assigned  upoa  ontjawi;  io  .a 
tivil  suit  was  this,  that  the  plaintiff  in  encor  Was  bisyond 
ilea. at  the  time  of  the. promulgation  i^  tke  (mgei9lt :  and 
die  Coart  said,  it  has  been  determined  tl^U  flis  to!  the 
whcJe  process  of  outlawry,  it  is  not  material  in  \  the 
assignment  of  error  to  shew  thi^  tl;ie  party  yniAOiA  of 
the  realm  during  the  whole  time;  if  he  were  abroad  a# 
the  time  of  the  exigent  that  is  sufficient;  for  that  ia'tlw 
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substance.  If  the  &et  were  that  he  was  within  Uie 
realm  daring  the  process  of  outlawry  (i.  e.  as  I  appre- 
hend, whilst  the  writs  of  capias  were  in  progress)  and 
went  abroad  by  way  of  covin  at  the  tim«  of  the  exigent, 
thot  should  be  replied.  All  these  cases  speak  of  the 
amard  of  the  exigent  as  the  period  upon  which  the  right 
of  reversal  depends ;  and  we  are  not  awnre  of  any  case 
to  the  contrary;  and  in  Hesse  v.  iVood{a\  where  a 
Tereraal  upon  motion  was  opposed  upon  the  ground 
that  the  defendant  below  went  abroad  to  avoid  the 
actica),  the  Court  said  they  had  never  h^rd  that  either 
the  going  abroad  or  the  staying  abroad  with  a  view  to 
avoid  process,  was  a  reason  why  the  defendant  should 
-not  reverse  an  outlawry  when  he  returned;  and  as  a 
plaintiff  may  proceed  by  distress  infinite  to  compel  en 
appearance  and  is  not  compelled  to  make  the  election 
of  proceeding  by  exigent  and  outlawry,  we  see  no 
ground  upon  principle  why  it  should.  The  passage 
from  Co.  lAtt.  259  b.  that  imprisonment,  if  by  consent 
or  covin,  wilt  be  no  ground  for  reversing  an  outlawry, 
does  not  a[^>ear  to  as  to  bear  upon  the  question,  for 
that  must  be  taken  to  be  an  imprisonment  not  merely 
before  the  award  of  the  exigent,  but  daring  the  time 
that  ^  extent  is  in  operationt  and  the  process  of  de- 
manding the  appearance  ^  the  party  is  going  on,  and  the 
noit«ppearance  by  fraud  and  covin  during  that  period, 
the  par^  behigroiVAin  the  realm  at  the  time,  and  wilfhtW, 
and  of  his  own  act,  neglecting  to  appear  when  he  u 
capable  of  doing  so*  is  very  difierent  from  the  case  of 
an  absence  beyond  sea.  We  are  not  aware  that  any 
distinction  has  been  hitherto  made  in  the  proceedings  to 
ouUawry,  between  civil  and  criminal  cases ;  and  it  would 

(a)  4  TmiHl.  tn. 
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be  very  dangerous  to  lay  down  a  rule  in  the  former 
which  might  be  urged  as  a  precedent  for  the  latter, 
even  in  cases  afiecting  the  life  of  the  oudaw.  Upon 
the  ground,  therefore,  that  the  plaintiff  in  error  does 
not  appear  to  have  been  within  the  realm  after  the 
exigi  facias  was  awarded,  and  that  a  departure  before^ 
though  for  the  purpose  of  avoiding  a  suit  and  delaying 
a  creditor,  has  never  yet  been  deemed  a  sufficient  ground 
to  prevent  the  reversing  an  outlawry,  we  are  of  opinion 
the  rule  should  be  made  absolute;  and  we  have  the 
satisfiicdon  to  know,  diat  if  we  are  mistaken  in  bur 
judgment,  the  objection  is  upon  the  record,  and  may  lie 
reconsidered  by  a  court  of  error. 

Rule  absolute,  (a) 


Marsh  against  Horne. 


A  common  A  SSUMPSIT  agamst    the    defendant,    a  common 

Carrier  gave         -tX  .        /.        i       i  #. 

public  notice  carrier,  to  recover  a  compensation  for  the  loss  of 

not  hold  himself  ^^'<>  boxes  of  silk  goods  which  had  been  delivered  to 
J[J^^*^J[^*  ^  him  for  the  purpose  of  being  conveyed  from  London 

rf^i5!iflU*L"r*  ^  ^^'*-  ^^^^^  non-assumpsit.  At  the  trial  before 
damaged, un-     Abboii  C.J,  at  the  London  sittings  after  Michaelmas 

less  the  same  ^ 

were  entered  as  term  182S,  the  jury  found  a  special  verdict,  stating  the 

such,  and  paid     ^    ,       . 

for  accordiagiy  following  facts :  The  defendant  before  and  on  the  21st 

when  delivered.      _  i  .  *• 

A  person  who    ot  January  1823,  was  the  proprietor  of  a  stage-coach 

knew  that  the 

carrier  had  given  this  notice,  delivered  to  him  a  parcel  containing  goods  (much  exceeding 
the  value  of  5/L],  to  be  carried  from  L.  to  /?.»  and  the  carrier  accepted  them  Air  that  pur- 
pose. The  price  of  the  carriage  was  not  then  paid.  The  carrier  knew  that  the  parcel 
contamcd  gcods  much  exceeding  the  value  of  5L  The  parcel  was  lost :  Held,  that  the 
carrier  was  not  responsible. 

(o)  This  case,  and  that  of  Marsh  v.  Home,  vrerc  argued  in  the  early 
part  of  ilus  term.  The  judgments  were  not  delivered  till  Suiurdai/,  May 
the  7tU. 

for 
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for  th«  carriage  of  passengers  find  goods  for  hirt-  frotn 
an  ion  called  the  Cross  Keys,  in  Wood  Street,  in  London, 
to  BiUh,  in  Somersetshire.  The  defendant  before  that 
day,  and  while  he  was  pn^rietor  of  the  said  coach, 
published  an  advertisement,  and  gave  public  noUce  that 
he  would  not  hold  himself  accountable  tor  any  parcel 
above  the  value  of  5/.  if  lost  or  damaged,  unless  the 
nne  should  be  entered  as  such,  and  paid  for  accord- 
ingly, when  delivered  to  the  defendant  The  plaiutiff 
on  the  SIst  oi  January,  at  two  different  times,  delivered 
to  the  defendant  two  boxes  of  the  plaintiff  containing 
silk  goods,  being  of  n  value  greatly  exceeding  the  value 
of  5f^  viz.  of  the  value  of  S26'.  9s.  Si^.,  to  be  by  the  de- 
fradant  carried  and  conveyed  by  his  said  coach  from  the 
said  inn  to  Bath,  and  there  to  be  delivered  to  the  plain- 
tiff^ and  Uli  so  delivered  to  be  kept  by  the  defendant, 
for  a  certain  reasonable  reward  to  be  therefore  paid  by 
the  plaintifT  U>  the  defendant,  which  two  boxes  contain- 
ing silk  goods  therein,  the  defendant  accepted  and  re- 
cdved  from  the  plaintiff  for  those  purposes  accordingly. 
The  plaintiff  paid  the  defendant  two-pence  for  each  of 
the  boxes,  for  -the  booking  thereof.  At  the  time  they 
were  delivered  to  and  accepted  by  the  defendant,  the 
{daintiff  knew  that  the  defendant  had  given  such  public 
notice  and  published  the  said  advertisement,  and  the 
defendant  knew  that  each  of  the  boxes  with  the  silk 
goods  contained  therein  was  of  a  value  exceeding  5/., 
bnt  neither  of  them  was  entered  by  the  plaintiff  as  being 
of  such  value,  nor  paid  for  accordingly;  nor  was  any 
such  payment  demanded  by  the  defendant.  The  de- 
fendant did  not  safely  convey  or  deliver  the  sam^  but 
the  boxes  and  silk  goods,  during  the  progress  of  the 
OMc]i  in  its  journey  to  Bath,  were  lost  or  stolen  from 
^""  Y  2  the 
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1B96.  the  hind  boot  of  the  coach,  wherein  they  had  been 
«-  placed  by  the  defendant,  but  without  their  being  exposed 

^iP^Mi        to  ony  greater  than  ordinary  risk,  and  the  same  had  not 

since  been  recovered,  whereby  the  plaintiff  had  wholly 

lost  the  same* 

JR.  Bayly  for  the  plaintiff*  By  common  law  carriers 
were  answerable  for  all  losses  except  such  as  were  occa- 
sioned by  tile  act  of  Ood  or  the  king's  enemies.  Notices 
limiting  the  responsibility  of  carriers  were  introduced 
and  sanctioned  by  courts  of  law  in  order  to  protect  them 
against  the  frauds  of  the  owners  of  goods.  The  carriets» 
however,  soon  attempted  to  protect  themselves  by  their 
notices  in  cases  where  the  loss  was  occasioned  by  their 
own  fraud  or  negligence.  In  Beck  v.  Boons  (a),  it  was 
decided  that  such  a  notice  would  not  protect  a  carrier 
who  had  been  guilty  of  gross  n^igence,  and  Le  Bkme  J. 
there  expressed  an  opinion  that  the  notice  would  not 
apply  to  goods  of  a  large  bulk  and  known  quality  whare 
the  value  must  be  obvious ;  and  in  Wilson  v.  Freeman  (b) 
Lord  Ellenbarough  seems  to  have  acted  upon  that  prin- 
ciple. By  the  contract  found  by  the  special  verdict  the 
carriage  was  not  to  be  paid  before  the  final  delivery  of 
the  goods.  The  notice  does  not  apply  to  a  case  of  that 
description,  for  the  terms  of  it  are  that  the  carrier  will 
not  be  answerable  unless  the  goods  are  entered  and  paid 
Jar  accordingly ;  but  here  nothing  was  to  be  pud  till  the 
end  of  the  journey.  The  jury  find  that  the  carrier  was 
to  have  a  reasonable  reward ;  was  that  a  fixed  reward  or 
not?  If  it  was  fixed,  then  he  was  bound  to  carry 
securely  for  that  sum ;  if  it  was  not  fixed,  then  he  was 

(it)  \€Ea8tp  244.  (6)  5  Camp.  527. 

to 
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to'  have  what  was  a  fair  remunerotion  for  carrying  a 

parc^  of  great  value.     Here,  by  accepting  the  goods 

the  carrier  bad  undertaken  to  carry  tfaem  from  London        n^aiut 

to  Bath !  it  is  found  that  he  knew  the  value  of  the  goodii 

to  be  more  than  5/.,  and  yet  did  not  demand  to  be  paid 

for  them  according  to  the  value :  his  conduct  in  that 

fcqwct  amounted  to  a  waiver  of  the  notice.     He  cannot 

now  be  permitted  to  say  that,  although  he  promised  to 

carry  the  goods,  he  did  n<^  promise  to  deliver  them* 

Curwood  contra.  It  is  clearly  settled  that  a  carrier 
may  limit  his  responsibility,  and  here  he  has  done  so  by 
public  notice.  He  has  therefore  made  a  special  con- 
tract, and  tliat  contract  must  be  rescinded  either  by 
words  or  acts.  Here  there  are  no  words  sufficient  to 
rescind  the  contract.  Unless  the  true  value  of  the  goods 
were  stated,  no  contract  consistent  with  the  notice  could 
be  made.  Then,  as  to  the  acts,  the  carrier  by  accepting 
the  goods  did  nothing  inconsistent  with  the  notice.  The 
no6ce  did  not  say  that  he  would  not  carry  parcels  of 
greater  value  than  bL,  but  that  he  would  not  be  respoo- 
■ible  lor  them.     In  Gibion  v.  Paynton  (a)  Yates  J.  sud, 

"  that  if  the  plaintiff  was  apprised  of  the  defendant's 
adverUsement,  that  might  be  equivalent  to  personal 
oonunuoicaUon  of  the  carrier's  reAisal  to  be  answerable 
far  money  not  notified  to  him."  Now  here  the  plaintiff 
was  acquainted  with  the  advertisement.  In  T^fyv. 
Morrice  {b),  AOOL  sealed  up  in  a  bag  was  delivered  to  a 
earner  ■.  he  was  told  it  contained  only  200/.,  and  it  was 

liekl  that  he  should  be  answerable  only  for  SOOiL^  be> 

cause  liis  reward  extended  no  fortber. 

Cur.  ado.  mft. 


(4  4Ai>T.2S98.  (b)  C0M.4e5, 

Y  8  The 
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18S(S.  T)ie  judgment  of  the  Court  was 

'  Abbott  C.  J»    This  case  came  before  the  Conrt  on  a 

JtAMMi 

wrnnf  special  verdict.  It  is  an  action  against  the  proprietor  of 
a  stage  coach,  for  the  loss  of  two  boxes,  containing  silk 
goods  of  very  considerable  value,  sent  by  the  defendant's 
coach  from  London  for  BatIL  The  declaration  is  in  the 
usual  form  in  assumpsit  (The  Lord  Chief  Justioe  then 
stated  the  special  verdict,  and  proceeded  as  fellows.) 
Upon  these  Acts  it  was  contended  on  behalf  of  the 
plainti£^  that  as  the  defendant  knew  the  goods  to  ex* 
ceed  the  value  of  5/1,  it  lay  upon  him  to  demand  pay- 
ment of  the  insurance,  and  not  having  done  so,  he  was 
to  be  considered  as  having  waived  the  benefit  of  his 
notice :  and  that  there  was  an  incongruily  in  allowing  a 
carrier  to  receive  goods  for  the  purpose  of  carrying 
them,  and  yet  to  say  that  he  was  not  answerable  if  he 
did  not  carry  them :  and  that  as  the  price  'of  the  car- 
riage in  this  case  was  to  be  paid  on  the  delivery  of  the 
goods,  the  defendant  might  then  have  charged  such  a 
reasonable  sum  as  would  remunerate  him  for  his  labour 
and  risk.  We  think,  however,  that  there  is  not  any 
such  incongruity  as  was  suggested.  A  person  may  en- 
gage to  place  goods  in  a  course  of  conveyance  and 
delivery,  and  yet  declare  that  he  will  not  be  answerable 
for  their  loss.  Indeed,  this  argument  would  altogether 
defeat  the  notices  given  by  carriers,  which  have  now 
prevailed  in  practice  for  so  many  years,  and  been  re- 
cognized by  so  many  decisions.  And  considering  the 
notice  given  in  the  present  case,  we  think  the  defendant 
could  not  upon  the  delivery  of  the  goods  have  main- 
tained a  charge  for  any  sum  beyond  the  reasonable  price 
of  carriage  exclusive  of  the  responsibility  of  the  risk  for 
loss.  And  as  to  the  first  point  made  in  the  argument,  it 
may  widi  equal  propriety  be  said  that  the  plaintifl^  who 

*5  was 
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was  iofbrmed  of  the  defendant's  advertisement  and  did       18S& 
not  o&r  to  comply  with  its  tenns,  chose  to  stand  bis       ~ 
own  insurer,  as  that  the  de^danl,  who  knew  the  value        agemM 
of  the  goods  to  exceed  Si.  and  did  not  deman^  to  be 
paid  6>T  insurance,  engaged,  nefertheless,  to  take  a  re- 
spraisibility  upon  himself  and  indemnify  the  plaintiff. 
This  case  differs  materially  from  Wilton  v.  freeman  (oj^ 
for  there  the  carrier  was  not  only  infi>rmed    that  the 
goods  were  valuable  and  liable  to  accident,   and  he 
mig^t  charge  what  he  pleased,  but  be  actually  declared 
his  intention  to  charge  at  a  higher  rate  than  for  ordinary 
goods. 

There  ore  Iwo  deciuons  in  conformity  with  our  pre- 
sent opmion.  The  first  is  Harris  y.  Paclmood  and 
another  ifi).  In  that  case  the  goods  were  silk :  the  Car- 
rier had  circulated  an  advertisement*  declaring  his 
duuge  £>r  the  carrying  of  silk  goods  lo  be  at  the  rate 
of  Qu  id.  per  cwt,  while  for  ordinary  bulky  articles  be 
charged  only  6s.  But  fae  was  held  to  be  protected  by 
an  advertisement  like  that  which  has  been  published  by 
the  present  defendant.  It  is  not,  Aideed,  distinctly 
stated  that  the  carrier  at  the  time  he  received  the  parcel 
knew  that  it  contained  silk,  but  that  fact  can  hardly  be 
doubted,  because  the  parcel  was  to  be  conveyed  to 
Covettiry^  where  the  plaintiff  lived;  and  the  defendant 
had  sent  a  copy  of  bis  notice  to  him  there,  in  tbis- 
case  it  was  also  held  that  it  was  not  incumbent  on  the 
defendant  to  prove  affirmatively  that  be  bad  used. 
rriinnnhlr  care,  but  that  the  proof  of  negligence  lay  on 
the  plointiS  In  the  case  of  Leoi  v.  JVaterhouse  (c),  it 
was  proved  that  the  carrier's  servant,  who  received  the 
parcel,  knew  the  value  of  its  contents,  but  Gibbs  C.  J., 

(■)  3  Car"(ii.  527-  (*)  3  roiDi*,  864.  (c)   1  Frice,ii»). 

Y  4  before 
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before  vhom  the  cause  was  tried,  held  that  the  mere 
knowledge  of  the  value  did  not  take  the  case  out  of  the 
general  rule:  and  his  opinion  was  confirmed  by  the 
Court  of  Exchequer  after  argument  and  consideration, 
and  a  rule  which  had  been  obtained  for  setting  aside  the 
verdict  was  discharged.  For  these  reasons,  and  upon 
these  authorities,  we  think  judgment  must  be  entered 
for  the  defendant. 

Judgment  for  the  defendant. 


Fri'iay, 


Foster  against  Blakelock,  Executor  of 

L.  Blakelock. 


A  bailiiT  em- 
ployed by  an 
attorney  to  ei- 
ecutc  writs, 
may  maintain 
an  action 
against  him  for 
the  fees  usually 
paid  on  such 
occasions. 

A  probate 
stamp  is  prim& 
facie  evidence 
that  the  execu- 
tor lias  received 
assets  to  the 
amount  covered 
by  the  stamp. 


ASSUMPSIT  for  fees  due  and  payable  from  tlie  tes- 
tator to  plaintiff  as  a  sheriff's  o£Bcer,  for  work  and 
labour  in  making  divers  captions  and  executing  divers 
writs  for  the  testator  at  his  request,  and  the  common 
money  counts.  Some  counts  alleged  the  promises  to 
have  been  made  by  the  testator,  others  by  the  defendant, 
as  executor.  Pleas,  general  issue,  statute  of  limitations, 
and  plene  administravit.  At  the  trial  before  Cross  Serjt., 
at  the  LefU  ussizes  for  Yorkshire^  1826,  the  plaintiff' 
proved  that  he  had  been  employed  by  the  testator,  an 
attorney,  to  execute  various  writs  for  him,  and  from  time 
to  time  delivered  an  account  to  him,  that  he  saw  the 
account  in  question  shortly  before  his  death,  when  he 
said,  *^  Let  it  wait  awhile,"  but  did  not  object  to  the 
items.  Most  of  the  business  in  question  was  done 
more  tlian  six  years  before  the  commencement  of  the 
action,  but  after  the  death  of  the  testator,  and  within  the 
six  years,  the  plaintiff  delivered  an  account  to  the  de- 
fendant, who  promised  to  settle  it,  aiul  it  was  admitted 

5  that 
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tbflt  tfau  uxdt  tbe  case  out  of  Ae  statuta    Theiaocount 

ao  delivered  contained  a  itatement  of  varieus  arrests,  for 
each  of  which  tbe  plaintiff  charged  IL  Is.,  and  serend 
goBu  were  charged  at  the  rate  of  It-  per  mile  for  taking 
the  parties  arrested  to  gaol,  and  it  was  proved  that  on 
taxation  of  costs  those  sums  are  always  aUowad  bj 
the  master.  The  account  also  contained  two  itemd  for 
poundage  upon  levies  cnder  two  writs  of  fi.  &.  It  was 
further  proved,  that  the  probate  granted  to  the  de- 
fendant had  a  stamp  of  30/.,  which  is  sufficient  to  cover 
assets  to  the  amount  of  1000/.  Upon  thb  evidence  it 
was  ol^ected,  first,  that  the  plaintifi*  could  not  maintain 
aa  action  for  fees  against  the  attorney  suing  out  writs ; 
and,  secondly,  that  the  evidence  did  not  prove  assets  in 
the  hands  of  the  defendant  as  executor.  The  learned 
Judge  overruled  both  these  objections,  and  the  pluntiff 
obtained  a  verdict 

Jf^ktman  now  moved  for  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection  by  the  learned  Judge.  In  Dew 
v.Pafsons{a)  and  Bilkev.  Haveloek{b\  it  was  decided 
that  a  sheriff  cannot  maintiun  mi  action  for  such  fees  as 
are  daimed  in  thb  case.  The  sheriff  was  at  comnHm 
law  bound  to  execute  process  without  reward;  certain 
statutes  have  since  pttovided  a  compensaticn,  but  the 
dieriff  is  for  that  compenEadra  bound  to  provide  officers 
to  execute  the  various  duties  of  his  office.  There  is  not 
any  reason  why  the  bailiff  should  have  a  right  to  make 
a  claim  which  cannot  be  supported  by  the  sberi^  nor  is 
there  any  case  in  &voar  of'  the  present  action.  {^Al^ 
holt  C.  J.  By  employing'S  particular  baili£^  do  you  not 
make  him  your  servant?]    If  that  were  so,  an  arttOn 


(a)  2B.^A.Iie^  (t)  SCam]ib,3H. 

would 


aso  CASES  IN  EASTER  TERM 

18S6.  would  lie  against  the  bdliff  fiir  negUgence  in  the  exe^ 
cation  of  his  duty,  but  such  actions  are  always  brought 
against  the  dhieriC  But  even  if  the  bailiff  could  main- 
tain an  action  finr  fees  of  this  nature,  he  should  sue  the 
party  in  the  cause  and  not  the  attorneys  Hartop  v* 
Jueke${a).  There  it  was  hdd  that  the  messenger,  under  a 
commisnon  of  bankrupt,  could  not  in  the  first  instance 
maintain  an  action  for  his  fees  against  the  solicitor 
nnder  the  commission.  At  all  events,  neither  the  dberiff 
nor  his  oflBoer  can  sustain  a  demand  for  poundage. 
But,  perhaps,  it  will  be  unnecessary  for  the  Court  to  de- 
cide these  points,  as  the  plaintiff,  in  order  to  answer  the 
plea  of  pl^ie  administraTit,  meidy  proved  the  amount 
of  the  stamp  upon  the  probata  and  gave  no  evidence 
of  assets  having  actually  come  to  the  defendant's  hands* 

Abbott  C.  J.  That  was  prAumptive  evidence  which 
might  have  been  rebutted,  but  in  the  absence  of  any 
answer  I  think  it  was  sufficient.  And  upon  the  whole 
I  am  of  opinion,  that  we  ought  not  to  grant  a  rule  for 
a  new  trial  in  this  case.  I  perfectly  agree  with  what  has 
been  stated  to  shew  that  the  sheriff  cannot  maintain  an 
action  for  fees  beyond  those  which  are  given  by  statute. 
Here,  the  bailiff  could  claim  no  fee  beyond  the  W. 
allowed  by  the  28  H.  6.  against  the  party  arrested,  but 
the  prohibition  extends  to  him  only.  This  question  is 
therefore  open,  whether,  if  an  officer  be  specially  em* 
ployed  to  make  an  arrest,  it  may  not  be  presumed  that 
the  party  so  employing  him,  gives  him  to  understand 
that  he  will  pay  such  sum  as  the  Court  upon  the  tax- 
ation of  costs  is  in  the  habit  of  allowing.  I  think  that 
such  an  understanding  may  very  fiiirly  be  presumed. 

(a)  2M'iS.AZZ. 

Then 
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Then  of  whom  is  the  officer  to  receive  this  sum  ?  Un- 
douUedly  he  may  claim  it  from  the  attorney  by  wboiti 
he  is  employed,  and  is  not  bound  to  look  to  the  party 
in  the  cause  of  whom  he  knows  nothing.  The  very 
circumstance  that  an  account  was  kept  in  this  cane,  and 
from  time  to  time  rendered  to  the  testator,  is  abundant 
evidence  to  shew  that  he  was  the  party  understood  to 
be  primarily  liable. 

Baylet  J.  Where  a  party  leaves  it  to  the  sheriff  to 
execute  a  writ  by  his  own  officer  nominated  by  bimsel^ 
the  question  is  very  diSerent  from  that  which  exists  in 
the  present  case-  Here  the  attorney  has  selected  an 
officer,  and  perhaps  cast  a  burthen  upon  him  which 
otherwise  might  have  fallen  upon  another.  As  far  back 
as  living  memory  goes,  an  officer  hos  always  received 
a  fee  wherever  he  is  employed  to  execute  a  writ  At  the 
instance  of  a  plaintiff  or  his  attorney,  and  that  bong  sc^ 
the  presumption  in  this  case  must  he^  that  the  attorn^ 
employed  the  plaintiff  upon  an  undertaking  to  pay  what 
was  usual  in  such  cases.  The  claim  of  poundage  might 
not  have  been  tenable,  hud  any  obj^on  been  made  to 
it  in  tlie  first  instance,  but  as  the  testator  saw  the 
account  wherein  it  is  inserted  and  made  no  objection, 
we  must  presume  that  the  officer  accounted  to  the  sheriff 
for  it,  and  that  the  attorney  was  to  reimburse  him. 
I  therefore  agree  that  the  verdict  ought  not  to  be 
disturbed. 

HoLitoYD  J.  concurred. 

Rule  refused,  (a) 

(u)  Liuledale  J.  had  gODc  to  chwnben. 
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^^'^^  Hall  against  Bubgess. 

Ton^ihim^  ASSUMPSIT  for  use  and  occupation  of  a  set  of 
f^^PjT^  chambeni  in  G^ffbrdCs  Jnn.    Plea,  the  general  issue, 

withoot y^   At  the  trial  before  Abbott  C.  J^  at  the  Wedmiwter  sittings 

my  iwtipt  to 

tbe  lamUoid*  after  last  term,  it  appeared,  that  the  defendant  had  been 
^^foet  ai  tilt  tenant  to  the  plaintiff  of  the  premises  from  year  to  year, 
tbTcnifeiit  ^  &  ^^^^^  payable  half  yearly.  At  Michaelmas  1824, 
dbcMit^air  ^^  bdng  the  expiration  of  the  current  year,  the  de* 
tbHimSkT^'tin  ^^^^  without  giving  any  previous  notice,  quitted  the 
the  pfemUct  to  chamben  and  soit  the  key  to  the  landlord's  airent,  who 

uioCbcr  tenant,  ^  -^     -» 

wiwcccnpied     at  first  refiised  to  take  possession,  but  before  the  ez- 

the  noM: 

H«id,  tiwt  the  piration  of  the  next  half  year,  without  any  express  com- 

HOC  entitled  to  muuication  with  either  party,  he  let  the  premises  to 

i^wi^efifit  another  tenant,  who  entered  and  took  possession  thereof; 

cwSwaonof  *"^  ^**  action  was  commenced  to  recover  rent  from 

tbecurreot  Mtchadmas  1824,  up  to  the  time  when  the  chambers 

year,  when  he  '      r 

quitted  the  pre-  ^ere  let  to  the  new  tenant     The  Lord  Chief  Justice 

miflcs,  to  tbe 

time  when  the    left  the  case  to  the  jury  with  a  direction  in  favour  of  the 

Umdloid  re-let 

tiie  lamc  to  the  defendant,  for  whom  they  accordingly  found  a  verdict. 

second  Cenmnt. 

Denman  now  moved  for  a  new  trial,  and  contended, 
that  as  the  defendant  had  not  given  a  notice  to  quit,  he 
remained  liable  to  tiie  landlord  for  rent  afterwards  ao- 
cruinj^  and  that  the  landlord  was  not  barred  of  his  right 
to  recover  against  the  defendant  for  the  period  during 
which  the  chambers  were  unoccupied,  by  having  after- 
wards, during  the  half  year,  let  them  to  another  person, 
inasmuch  as  the  defendant  had  before  that  letting  ex- 
pressly reftised  to  occupy  any  longer. 

Bayley 
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-  Bayley  J.  A  lan<llord  suing  For  rent  must  proceed 
dther  upon  an  express  contract  mnde  with  his  tenant, 
or  upon  a  contract  which  the  law  will  imply  from  the 
relation  subsisting  between  them.  Here  there  was  an 
express  contract  for  rent  payable  half  yearly,  none  tliere- 
fore  would  be  due  until  the  expiration  of  half  a  year 
from  Michaelmas  1821-.  As  the  landlord  had  not  re- 
ceived  any  notice  of  the  tenani^s  intention  to  quit  at  that 
ttmct  he  had  a  right  to  consider  him  as  his  tenant  tbr 
another  year.  But  by  letting  the  premises  to  another 
person,  the  landlord  shewed  that  he  did  not  choose  to 
connder  the  defendant  as  his  tenant  any  longer,  and  as 
no  rent  was  at  that  time  due,  he  must  be  considered  as 
having  abandoned  any  claim  which  he  might  otherwise 
have  acquired  in  respect  of  the  Ume  which  had  elapsed 
between  Michaelmas  1821  and  the  subsequent  letting  of 
the  chambers. 

HoLROYD  J.-  Before  the  1 1  G.  2.  c.  19^  the  landlord's 
remedy  by  action  for  his  rent  must  have  been  upon  the 
demise,  and  he  could  only  recover  according  to  it     The 
tenants  endeavour  to  give  up  the  premises  in  this  case 
was  tmavailmg,  and  the  possession  was  not  altered  tintll 
the  subsequent  letting  by  the  landlord.    That  letting 
was  therefore  an  enction  of  the  tenant,  and  had  this 
acdon  for  rent  been  brought  upon  the  demise,  the  de- 
fendant might  have  pleaded  the  eviction  as  a  bar.     l^e 
statute  II  G.2.  c.  19.  gave  to  landlords  the  action  for 
me  and  occnpation,  in  order  to  avoid  the  difficulties  of 
H       suing  upon  a  demise,  but  it  never  was  intoided  that  the 
^ft      new  action  should  he  maintainable  where  the  former 
^B     vnunot. 

^^^^^^^^^  Little- 
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16S6.  LiTTLBDALE  J.     Under  the  contract  between  these 

parties,  the  rrait  was  payable  half  yearly  for  a  half  year's 
occupation.  That  was  an  entire  contract,  and  could 
not  be  apportioned  without  the  assent  of  both  parties* 
Had  this  declaration  been  framed  spedally  according  to 
the  tenns  of  the  contract,  it  must  have  contained  an 
averment  that  the  plaintiff  allowed,  or  was  willing  to 
idlow,  the  defiuidant  to  occupy  during  the  half  year^  but 
that  averment  would  have  been  nq^ved  by  the  letting 
to  a  third  person  before  the  expiration  of  that  period. 
I  am  therefore  of  opinion,  that  the  verdict  was  rightly 
found  for  the  defendant* 

Rule  refiised. 


^J^^y*^  The  King  agamst  Boltz* 

WNiTja^  'PHE  defendant  having  been  tried  at  the  NorfiOk 

yicted  upoo  an  Spring  assizes  before  Abbott  C.  J.  and  found  guilty 

a  Ubd,  wai  of  publishing  a  libel,  was  apprehaaded  and  committed 

priion  at  the  to  prison  under  a  warrant  granted  by  the  Lord  Chief 

proMCttior,  who  Jusdce.     Upon  an  affidavit  stating  these  circumstances, 

"^^^^^  and  that  the  defendant  was  unable  to  procure  bail,  and 

bring  him  up  ^^  j^^  believed  the  prosecutor  did  not  intend  to  bring 

the  Court,  at  \^  yp  for  judgment,  but  to  suffer  him  to  remain  in 

the  prayer  of 

the  defendant,    prison,  a  rule  nisi  was  granted  calling  upon  the  prose- 
raent  in  his       cutor  to  sbew  cause  why  judgment  should  not  be  pro- 

nounced  upon  the  defendant  in  his  absence,  unless  the 
prosecutor  would  oindertake  to  bring  him  up  for  judg- 
ment during  the  term.  After  hearing  Storks  against  the 
rule,  and  JP.  KeUy  in  support  of  it,  the  Court  made  it 
absolute,  and  judgment  was  afterwards  passed  upon  the 
defendant  in  his  absence. 


al>ience. 
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Doe,  on  the  demise  of  Wood  and  Another,      t^^s, 

_  ,   «  ,  4«i(18lb. 

agamst  Ieage  and  Others. 


'Phis  was  an  ejectment  brought  to  recover  the  po»-  ^^^V'" 

session  of  lands  and  premises  in  the  parish  of  agsinnads- 
Stoke  Fleming,  in  the  county  of  Devon.  At  the  trial  tioa  turned 
before  Bunvugk  J.  at  the  last  Sprbg  assizes  for  that  ''XZ^uJm^" 
oonn^,  it  appeared  that  the  lessor  of  the  plaintiff  claimed  ",^^°{f  *' 
the  premises  in  question  in  right  of  his  wife  aa  the  T^=  H*'^ 
beur  at  law  of  Dixon  Nicholas  Laud.     The  defendants  M^r  "b>>  kmA  b 

daimed  under  his  will,  and  the  question  was,  whether  at  iMernt  under 
^  tl — III  — 

the  time  of  making  that  will  the  testator  was  sane  or  » 

not.  The  testator  by  that  will  appointed  fV.  L.  Hockin  p 
his  ^ecutor,  who  at  the  time  of  the  death  of  the  testator 
was  indebted  to  him.  Upon  his  being  called  as  a  witness 
in  sopport  of  the  will,  it  was  objected,  on  the  part  of  the 
pluDti£^  that  the  executor  was  not  a  competent  witness, 
inasmuch  as  the  testator  by  appointing  him  executor  had 
released  the  deb^  and  therefore  that  he  had  an  interest 
in  supporting  the  will ;  for  if  the  verdict  were  found 
against  the  sanity  of  the  testator,  it  would  destroy  the  will 
altogether.  The  statute  25  G.  2.  c.6.  where  legatees 
attest  the  will,  avoids  the  legacy  and  makes  them  com- 
petent witnesses.  This  was  not  a  case  within  that 
statute,  because  Hockiru  was  not  an  attesting  witness ; 
but  that  statute  shews  clearly  that  at  common  law  a* 
legatee  would  not  be  a  competent  wimess,  on  the  ground 
ofinterest.  The  learned  Judge  overruled  the  objecUon* 
and  the  jury  found  a  verdict  for  the  d 
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1B£6. 

Wood 


TiAOE. 


Wilde  Seijt  now  moved  for  a  new  trial,  on  the  ground 
that  the  testimony  of  the  executor  had  been  improperly 
admitted. 

Per  Curiam*  The  verdict  in  this  case  would  only 
have  the  eflfect  of  establishing  the  will  as  to  the  real 
properQr«  It  would  not  beany  ^vidwoe  in  the  eocle« 
siastical  court  upon  a  question  whether  it  were  a  good 
will  as  to  the  personalty;  nor  would  the  probate  granted 
to  the  executor  have  been  any  evidence  in  this  canse.of 
the  sanity  of  the  testator.  In  any  proceeding  to  estabUsb 
the  will  as  to  the  personalty,  this  suit  would  be  treated 
as  res  inter  alios  acta* 

Rule  reiiised* 


A  womsii  M- 
fiMwbernuur- 
rMffeounicdoii 
tn3e,  and 
being  Uune, 
keptalione 
and  gig  for  the 
purpow  of 

King  round  to 
r  cmtomers. 
In  oontempl*- 
tkm  of  mar- 


Dean  against  Brown  and  Others. 

'[TRESPASS  against  the  defendants  for  seizing  under 
a  fi«  &•  against  JV.  Hall^  a  horse  and  gig  alleged  to 
be  the  proper^  of  the  plaintifi^  as  trustee  for  M.  A.  Hall^ 
the  wife  of  W.  Hall.  Plea,  not  guilty.  At  the  trial 
before  Abbott  C.  J.  at  the  London  sittings  after  Trinity 
term  18259  it  appeared  that  before  the  marriage  of 
W.  H.  with  M.  A.  H.  the  latter  carried  on  the  business 

liagCb  ibOy  by 

deed,  conveyed  of  a  feather  and  flower  maker;  and)  being  lame,  kept 

to  a  truttee  all      ,'  ,  '      /«       • 

bar  bottsebold  the  horse  and  gig  in  question  for  the  purpose  of  going 
soa^^'^  round  to  her  customers  to  receive  orders  and  cai*ry 
mm^'inir     ^^^^  goods.     In  contemplation  of  the  marriage,  she 

acbednle,  and  • 

the  stock  in  trade,  naterials  and  other  articles  then  belonging  to  her  m  and  ohemi  htr  mid 
tutineMt,     The  hone  and  gig  were  not  included  in  the  schedule,  but  after  her  marr' 
were  used  by  her  as  belbre.:    In  an  action  against  the  shoriff  lor  taking  the  iMfse  and  ^ 
under  an  ezeeotioa  against  the  husband,  the  jury  founds  that  at  the  time  when  tha  di 
was  execatady  the  horse  and  gig  belonged  to  the  woman  « in  and  about  her  business :" 
Held,  that  it  was  the  property  of  the  trustee. 

executed 


Baowy. 
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executed  a  deed  conveying  to  the  plaintiiT,  as  trustee  for  1826. 
her,  "  all  and  singular  the  several  articles  of  household  — — — 
furniture,  plate,  linen  goods,  chattels,  and  effects  parti-  aj^ahui 
culariy  specified  and  enumerated  in  a  schedule  indorsed 
on  the  deed.  And  also  the  stock  in  trade,  materials, 
and  other  articles  then  belonging  to  the  said  M.  A.  in 
and  about  her  said  business***  The  horse  and  gig  were 
not  included  in  the  schedule,  but,  after  the  marriage^ 
were  used  by  Mrs.  Hall  as  before,  and  occasionally  by 
her  husband  also.  For  the  defendants  it  was  contended^ 
that  as  the  proper^  in  question  was  not  inserted  in  the 
■chedule  it  could  not  pass  by  the  words  '^gobds,  chattels, 
and  effects ;"  and  that  it  could  not  be  considered  as.  stock 
in  trade.  The  Lord  Chief  Justice  lefl  it  to  the  jury  to 
say,  whether  at  the  time  when  the  deed  was  executed 
the  horse  and  gig  belonged  to  M,  A.  Tyler  ^^  in  and 
about  her  business.''  They  found  that  it  did,  and  there- 
upon a  verdict  was  entered  for  the  plaintiff;  and  in 
Michaelmas  term  a  rule  nisi  for  entering  a  nonsuit  was 
granted. 

Scarlett  and  Comyn  shewed  cause,  and  contended  that 
the  question  was  entirely  one  of  fact,  and  was  properly 
lefl  to  the  jury.  That  the  deed  conveyed  to  the  plaintiff 
every  thing  that  belonged  to  M.  A.  Tyler  in  and  about 
her  business ;  and  that  as  the  jury  found  that  the  pro- 
per^ in  question  did  so  belong  to  her,  the  plaintiff  was 
entitled  to  retain  the  verdict  which  had  been  found  for 
hiuL 

Gumey  and  Holt^  contrk,  contended  that  the  question 
depended  upon  the  construction  of  the  deed.  That  it 
could  not  pass  under  the  first  class  of  property  men- 

VoL.  V.  Z  tioncd, 
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-18t6.  tioned,  because  it  was  not  indttded  in  tbe  schedule;  and 
that  it  could"  not  pass  under  the  second,  not  being  stock 
in  trade.  The  variable  nature  of  stock  in  trade  renders 
a  sdiedule  of  it  useless;  and  that  is  the  reason  for  not 
adding  ome.  The  words  ^^  materials  and  other  arddes'* 
iblloinng  ^  stock  in  trader''  nmst^  therefore,  mean  artides 
^^usdem  generis ;  but  the  pioperty  in  question  was  of  a 
pemument  nature^  add  ought  to  have  been  monticmed 
ip  the  schedule^  if  it  had  been  intended  to  confey  it  to 
ibetmstee. 

r'  J^  Ciaianu  The  settlement  induded  all  things 
^  bdonging  to  M.  A.  Jhfler  in  and  about  her  business  f' 
ali<|  the  Jury  have  found  that  the  property  in  question 
did  so  bdong  to  her.  It  is  true  that  such  things  are 
not  peculiar  to  that  business ;  but  if  b^t  really  and  boni 
fide  for  the  purposes  of  the  tnide^  and  not  for  pleasure^ 
diey  would  pass  by  the  deed.  The  jury  have  in  eflect 
found  (hat  the  horse  and  gig  were  kept  for  the  trade, 
and  not  for  pleasure ;  and  it  does  not  appear  that  there 
was  any  other  property  to  satisfy  tbe  words  ^^  other 
Articles,''  which  follow  <^  stock  in  trade,"  in  the  deed. 
The  rule  for  a  nonsuit  must  therefore  be  discharged. 

Rule  dischaiged. 
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Edwards  against  Lucas  and  Another.  Sai^rjny. 

CASE  acainst  defendants,  late  sheriffii  of  London,  for  i"  <*«  '^^ 
a  false  return  to  a  testatum  fL  fa.  issued  against  the  &]m  retom  u 
goods  of  one  J.  ^^  on  ajudgmentrecoTeredagainsthim  decUmioo 
by  the  plaintiff.     Plea,  the  general  issue.    The  declaiv  the  judgment 
atioa  in  setting  out  that  judgment  stated,  "  that  by  the  tha'^J^^n- 
consideration  and  judgment  of  the  Court  he  recovered  ^^'sat^"* 
against  J,  B,  39/.  IOj.,  which  were  adjudged  to  him  for  *l!|^L?' 
his  damaftes,  by  him  sustained,  as  well  by  occasion  of  the  >■'■"  '<*  i^ 

....  dMMgeiby 

not  pernirming  certain  promises  and  tmdertativgs,  before  him  nuuiocd, 

then  made  b;  J.  B.  to  plwntiff,  as  for  bis  costs,  &c.  occuJoDorhb 


prout  patet,"  &c.     At  the  trial  before  Jbbott  C.  J.,  at  c 

the  London  sittings  after  last  Trinity  term,  the  record  ^l^i^^ 

of  the  former  judgment  being  produced  in  evidence,  it  2l'''*iuS 

appeared  that  as  to  all   the  counts  in  the  declaration  <™Ji 't"pp««^ 
'^'^  ed  by  the  judc- 

«zca>t  the  first,  a  remittitur  was  entered,  and  that  the  ™eot  produced 

in  eridmra, 
damages  were  given  for   the  non-performance  of  the  ihatHtoail 

promise  and  undertaking  in  that  count  mentioned.     The  Uw  dedvuioa, 

comnd  for  the  defendants  thereupon  ol^cted  that  there  ,  rniiuiiur 

was  A  filial  variance  between  the  judgment  set  out  in  the  ^  ^m^ 

declaration  and  that  produced  in  evidence,  and  Bta/nes  ^'°*^^* 

v.  Forrest  ia)   was  cited.     The  Ix>rd  Chief  Justice  to-  non-perfi«m- 

■ao  of  the 
terred  the  point,  and  the  plaintiff  having  obtfuned  a  promiee  ud 

...    -  ,  uiMkri»kiBg  En 

verdict,  a  rule  nisi  for  entenng  a  nonsuit  was  gnnted  tiut  count 
.  is  Michae^as  term ;  and  now 

^k  Hutchinaon  shewed  cause.    The  objection-upon  wbkh 


(a)  iSlr.K 
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1886.  (bis  rale  was  granted  depends  upon  the  decision  in 
Edwards      Bajffies  v.  Forrest.     But  that  case  is  distinguishable  from 

2JJ^  the  present  in  two  particulars.  That  was  a  proceeding 
by  sci.  fa.,  upon  a  judgment  which  was  alleged  to  be  for 
damages  by  reason  of  the  non-performance  of  a  cerUun 
promise  and  undertaking;  the  judgment  was  for  non- 
performance  of  several  promises.  In  that  case,  there- 
fore, the  allegation  was  not  proved,  for  the  damages 
could  not  be  severed*  There^  too,  the  former  judgmoit 
was  the  foundation  of  the  proceeding;  here^  it  was  only 
inducement,  and  the  proof  supported  the  all^tion^ 
that  a  judgment  for  a  certain  sum  was  recovered,  and 
that  sufficed,  Hamboroi^h  v.  Wtlite{a).  It  makes  no 
difference  in  such  a  case  that  the  record  is  pleaded  with 
a  prout  patet^  Sioddart  v.  Palmer,  {b) 

Gumey  and  ChUhf  contr&j  were  stopped  by  the 
Court. 

Abbott  C.  J.  I  am  of  opinion  that  the  rule  for 
entering  a  nonsuit  in  this  case  must  be  made  absolute. 
The  former  judgment  was  an  essential  part  of  the  plain- 
tiff's ground  of  action.  He  was  bound  to  set  out  a 
judgment  warranting  the  writ  of  fi.  &.,  and,  in  so  doings 
he  allured  that  judgment  to  be  for  liamages  f(Nr  the  non- 
performance of  several  promises,  whereas  the  judgment 
produced  appeared  to  be  for  the  non-performance  of 
one  promise.  It  is  certainly  immaterial,  as  far  as  these 
defendants  were  concerned,  whether  the  ju^[gment  was 
for  the  breach  of  one  or  several  promises,  but  it  was 
material  that  the  plauitiff  should  state  that  judgment 

(a)  AM.^S.  474.  (b)  3B,iC.  9. 

correctly. 
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con«ctly.  If  this  declaration  were  held  sufficieDt,  it 
nii^t  be  urged  with  some  force,  that  a  judgment  al- 
l<^^  to  be  in  assumpsit  would  be  satisfied  by  proof  of 
ajudgment  in  tort  or  in  debt.  It,  therefore,  appears  to 
be  the  safer  course  to  bold  that  the  variance  is  fatal. 

Rule  absolute. 


Gbeoory  against  Hukrill.  samnta,. 

'THE  followbg  case  was  sent  by  the  Lord  Chancellor  !■>  .d«>»«>Aa- 

■i-  *  '  J8U.  G-.then 

for  the  opinion  of  this  Court:  tbnmd,  bting 

iiulcbtad  in  tbo 

In  the  year  1 8 1 1  one  R.  L.  Hipkins  (since  deceased)  tum  of  loaoi. 

and  G.B,  Gregory  having  entered  into  a  commercial  fr, ■  baokiupc 

speculation  or  adventure,  in  shipping  goods  on  board  „r*  I32d*** 

die  ship  IrvtTKf  bound  on  a  voyage  to  the  coast  of  Bar~  ^^t''^,aii 

bartft  a  partnership  agreement  was  drawn  up,  and  signed  ^  ^••^w* 

by  both   parties.      On   entering  into  that  agreement,  ■*»:*■ »«™ 

IBIS,  and  JJiL 
R  L.  Hipkins  and  his  wife  tmnsferred  SOOOf.  bank  so-  twm  isis, 

nmties  into  the  name  of  Benjamin  Walsh,  a  broker,  to  linnd  to  ib« 

answer  the  purposes  of  the  speculation,  who  thereupon  xoMion,  ud 

agreed  to  become  the  agent,  of  the  concern  upon  the  j^orwd  not 

at  lavenl.,  but 
Ihc  wHti  renMinal  in  the  (Iieriff'i  office  In  I8H,  C.  twloK  on  boud  a  ihip  in  tba 
i>irwiu  miting  for  ■  Tut  wind,  went  teyeiil  lam  xo  Dtal,  but  ff. '■  aMigneM  had  Dot  notice 
<tf  bii  bdng  there.  In  1S19  G.  returntd  to  nude  in  England,  in  IS31,  the  dcU  of 
loaoL  being  Hill  unpaid,  liiB  aatigDea  of  fT.  itnick  a  docket  a^nu  C,  and  upon  llicir 
petition  a  coouniiUDD  iuurd  igaiiulbiiQ,  and  on  the  2Iit  J/orcA  in  that  jaar  be  waa  dcclarad 
abankiupt.  G.  pMilioned  to  hato  the  comauMioD  oupeneded,  and  bj  an  anler  of  th* 
T^ce- Chancellor,  muie  May  1831,  it  was  ordered  liut  C.  ihould  ba  at  libarQ  to  king 
Inner  igaiuil  bii  iHignee  to  trj  ibe  validity  of  the  coromiiaiaD;  whidi  acUon  b>  accoidin^j 
eoamicnced  lEKhMay  I8£l.  Two  dajri  afterwardi  Iho  altoiner  for  the  pollionfi^  awdilon 
look  away  ihe  writi  of  ipl.  ca.,  alia*  and  pturiea,  from  the  iheriff'*  office ;  and  on  the  Ilth 
of  tvlg  IS3I,  Ibe  1a>l  day  of  Jrinili/  lErm,  a  roll  of  the  proceeding!,  with  the  continuaiKM 
00  the  writ  of  plurica  broueht  down  to  the  term  next  preceding  the  date  of  the  commWoii 
iiaued  againH  G;  was  docketed  and  carried  in,  and  on  the  ume  day  the  three  wiJta  were 
filed  of  rerord.  Upon  a  case  Mating  tbeie  fiuti :  Held,  that  the  aaiignea  of  W.  had  oM, 
at  the  time  of  Riiog  out  the  commiiaion,  awarded  and  iimed  a^nat  G.,  or  on  the  9Iit  of 
"—-A  1831,  when  he  was  declared  a  bankrupt,  a  Tolid  debt  ai  petttioning  crcdltara  to 
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1896.  osiial  terms  of  interest,  and  a  oommisskxi  of  2|  per  cent. 
'  ^  being  allowed  upon  the  amonnt  of  all  advances  and  pay- 
ments made  bj  him  in  the  coarse  of  such  agency,  and 
that  the  proceeds  of  the  caigo  were  to  be  remitted  to 
Walsh  for  the  payment  of  such  advances.  Various  goods 
were  pnrdiased,  and  the  difierent  merchants  and  trades- 
men were  referred  to  J5.  Walskj  who  either  paid  in  cash, 
or  accepted  bills  of  exchange  for  the  amount.  The 
goods  were  shipped  on  board  the  ship  Irvine,  bound  to 
Algiers.  The  said  O.  B.  Gr^pry  socm  afterwards  sailed 
with  the  said  cargo  for  Algiers  in  the  Irvine.  B.  Walsh 
continued  to  pay  the  bills  so  accepted  by  him  on  account 
of  the  goods  so  shipped  on  board  the  Irvine  down  to , 
the  month  of  December  in  the  said  year  1811,  when  he 
became  a  bankrupt,  at  which  time  there  was  a  balance 
exceeding  10002.  due  from  Qr^qry  and  Hqfkins  to 
B.  Walsh  on  account  of  such  adventure^  and  which 
balance  has  not  at  any  time  since  been  reduced.  On 
the  24th  of  Jime  1812,  while  Gregory  was  abroad,'  J.  71 
Taylor  and  J.  Parker,  as  assignees  of  B.  Walsh,  com- 
menced an  action  by  special  original  in  his  majes^'s 
Ckmrt  of  King's  Bench  against  Hiphins  and  Gregory  for 
the  recovery  of  a  debt  then  claimed  to  be  due  and  owing 
from  Hipkins  and  Gregory  to  the  estate  of  B.  Walsh^ 
and  for  that  purpose  sued  out  a  writ  of  special  capias, 
directed  to  the  sherif]&  of  London,  returnable  on  the 
jnorrow  of  All  Sotils  in  Michaelmas  term  in  the  aforesaid 
year  1812,  and  indorsed  for  bail  for  the  sum  of  1000^ 
and  upwards.  The  said  R,  L.  Hipkins  being  at  the 
time  of  suing  out  the  said  writ  a  prisoner  in  the  King's 
Bench  prison,  was  detained  in  custody  at  the  suit  of  the 
said  assignees  of  B.  Walsh  for  the  aforesaid  debt  of 
1000/.     A  commission  of  bankrupt  was  on  or  about  the 

15  18th 
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18th  of  Augua  1812,  upon  the  petiUon  of  the  said 
J.  T,  Tca/lor  and  his  then  copartner  J.Ta^or,  Atrarded 
and  issued  against  R.  L.  Hip&ins  as  the  copartner  in 
trade  of  Gregory^  uid  under  which  commission  he,  Hip- 
Uns,  WBS  duly  adjudged  a  bankrupt  At  a  meeting  under 
thecomrnission,  held  at  Guildhall,  London^  on  the  fith  of 
Septaaber  1812,  the  said  J.  T.  Tai^  was  duly  chosen 
sote  ateigoee  of  tbe  estate  and  ^fects  of  Hipkim,  and  an 
asgignmept  of  such  estate  and  effects  was  executed  to  J.  T. 
Ta/br  by  the  major  part  of  the  commissioners  in  the 
oommissioD  named.  HipHns  diedia  September  1813,  In 
tfoDemier  1812,  Gr^oiyb&ng  then  abroad,  an  alias  writ 
of  spAual  capias  was  sued  oat  against  Hipkins  and  Gr^ 
gory,  at  tbe  suit  of  the  assignees  of  B.  Walsh,  directed 
to  the  sheriff}  of  London,  returnable  in  fifteen  days  fX 
St.  Martin,  in  Michaelmas  term  1-812;  and  on  the  111& 
day  <tf  tbe  following  month  of  Deceinber  1812,  a  pluries 
writ  of  special  capias  was  sued  out  by  the  assignees  di 
Walsh  agaioit  Hipkins  end  Gr^ory,  t^ao  directed  to  the 
sheri£&  ofLondon,  and  returnable  iu  eight  days  of  S)F. 
Hilaiy,  'mHilttryterm  in  the  following  year,  1813;  and 
both  the  said  last-meationed  writs  were  also  indorsed 
Sot  bail  for  lOOOJL  Alt  the  said  writs  of  capias  alias  aqd 
pluries  were  lodged  at  the  secondaries  or  sheriff's  office 
for  London,  in  and  between  tbe  beginning  of  Michadmas 
term  1812  and  the  end  of  Hilary  term  1813,  and  wer& 
severally  duly  returned  nmi  inventi  by  the  then  sheriffs, 
before  the  end  of  Hilary  term  1813.  The  said  action 
WM  so  commenced  by  special  origmal  in  the  Court  of 
Kiiig*^  Bench,  and  such  several  writs  of  capias  alias  and 
pluries  sued  out  thereon,  with  a  view  to  outlaw  the  said 
6.A  Gregay,  but  no  outlawry  ever  look  place,  the 
Z  4  '  com- 
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IBSSm       completion  of  such  intended  outlawry  having  been  sab* 
sequently  mupended  bj  reason  of  the  conunission  of 
bankrupt  having  been  so  awarded  and  issued  against 
Hipkinsy  as  before  mentioned.   At  the  trial  of  the  action 
hereinafter  mentioned  such  evidence  of  the  return  of 
Gregory  to  England,  in  the  month  of  April  1814,  was 
given  as  is  hereinafter  also  mentioned.     Oregory  after- 
wards returned  toEn^and  inJufy  1819.    The  assignees 
of  WalAf  on  the  15th  day  of  February  18£^1>  cooh 
menced  a  new  action  in  die  Court  of  King's  Bench 
against  Gregory  as  the  surviving  partner  of  Hipkimf 
and  sued  out  a  bill  of  Middletex  against  Gregoiyf  r^ 
tamable  on  Wednesday  next,  after  fifteen  days  of  Easter^ 
in  JSoj^  term  in  the  aforesaid  year,  1821;  and  which 
hiVLot  Middlesex  was  indorsed  for  bail  for  1SS6A  6s.  lOd^ 
being  the  same  identical  debt^  with  an  accumulation  of 
interest  thereon,  as  that  for  which  the  former  action  was 
brought  against  HijdUns  and  Gregory  jointly.     A  war- 
rant on  the  said  bill  of  Middlesex  was  made  out  and 
delivered  to  an  officer  of  the  sheriff  of  Middlesex  for 
the  purpose  of  executing  the  same,  and  that  such  officer 
went  with  it  to  the  house  or  residence  of  the  said  Gre^ 
goryj  in  order  to  arrest  him,  and  made  several  attempts 
to  effect  it,  which  having  fiiiled,  the  assignees  of  Walsh 
(the  phunti£&  in  that  action),  on  the  17th  61  March  1881 
proceeded  to  strike  a  docket,  and  on  the  S8d  day  of  the 
same  month  of  March  1821,  issued  a  commission  of 
bankrupt  against  Gregory,  and  he  was  thereupon  ad- 
judged and  declared  a  bankrupt.     Aaron  HurriU  Esq. 
was  duly  chosen  sole  assignee  of  the  estate  and  efects 
of  Gregory,  at  the  second  meeting  of  the  commissioners 
held  at  Guildhall,  on  the  21st  oi  April  1821.     Gregory 

4  having 
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hanng  opposed  the  said  oommusion,  od  the  12&  of 
Jpril  182],  preferred  his  petition  to  the  Lord  Chancel- 
lor, thereby  praying  that  the  same  might  be  super- 
seded. 

By  an  order  of  the  Vice-Chancellor  made  on  bearing 
the  said  petition  on  the  9th  of  Mry  18SI,  it  was  or- 
dered, that  the  sud  G.  B.  Gregoty  shtmld  be  at  liberty 
to  bring  and  prosecute  an  acUon  of  trover  against  the 
aougnee  <^  his  estate  and  effects,  who  on  the  trial  wai 
to  admit  possession  of  goods  to  the  value  of  5/.,  in  order 
to  sustain  the  said  action,  and  the  petitioning  credittns 
noder  the  said  comruigsion  were  to  deiend  the  action  in 
the  name  of  the  assignee,  apm  their  indemntfyiug  the 
assignee,  and  the  sune  was  to  be  tried  in  his  majes^s 
'  Court  of  Common  Pleas  in  London  i  and  it  was  ordered, 
that  all  proceedings  nnder  the  HaA  commission  should 
be  stayed  until  further  order.  Gr^ory,  in  pursuance  of 
and  in  obedience-  to  the  order,  did,  on  the  17th  JitUg/ 
18SI,  commence  an  action  of  trover  against  Ilurrill,  his 
■■ngnee,  in  his  majesty's  Court  of  CtMnmon  Fleas  oc- 
cordingly.  On  the  19th  of  Mi^  1821,  two  days  after 
lii€  conmiencement  of  the  acticm  of  trover  to  ti^  the 
validity  <^  the  said  commission,  the  attomies  for  the 
petitioaiag  creditors  under  the  commissicn  so  issoed 
against  Gregory,  fetched  away  from  the  seomdaries  or 
Aeriffi'  <^Qce  for  Jjmdon  the  said  three  several  writs  of 
■  c^nas,  alias,  and  pluries  so  issued  out  against  HipHtu 
wd  Gregory  in  the  year  1812  as  aforesaid,  with  the  re- 
binw  so  as  aforesaid  indorsed  on  the  said  three  writs.  The 
'  said  three  writs  were  all  filed  bother  in  the  record  office 

L  of  the  Court  of  King's  Bench,  on  the  11th  of  .Ai^  in  the 

K       aforesaid  year,  ISSl,  being  the  last  day  of  Tyinify  term 
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1888.  in  that  year,  and  a  i^  of  the  proceedings  with'  the 
coDtiniuinoea  on  the  writ  ji>f  (duties  brought  down  to.  the 
term  next  preceding  the  daiae  of  the  commission  so  issued 
against  Gregory^  was  docketed  and  carried  in,  and  on 
the  same  dajf  the  said  thrcte  writ$  were  so  filed  of  record, 
which,  in  pointof  fiKt»  was  the  day  not  b^re  the  day 
appoiisted  for  tlie  trial  of  the  action  of  trofor,  and  oeij 
two  days  before  such  trial  actually  took  place.  The 
action  of  ttfover  came  on  for  trial  before  the  Lord  Chief 
Justice  of  the  Cburt  of  Commcm  Pleas  and  a  s|^edal 
jttry;\at  GuOdJudh  on  the  18th  day  of  Jvh^  18S1,  when 
the  said  J.  T.  Tc^flor  and  J.  Ptrker^  as  such  petitioiUng 
creditors  as  afosresaid,  proved  the  trading  and  act  4f 
bankrupt<7.bf  Gregmyi  and  when  they  illso,  by  the  |^ro» 
Ruction  of  oerUdn  docaments  alid  the  testimony  of  Wabh% 
estaUished  a  debt  of  1477<t  lis.  6^,  due  to  them  ia 
such  assignees  as  aforesaid,  for  and  on  account  of  the 
several  advances  so  as  aforesaid  made  by  Whdsh.  Where* 
upon  Greeny  adduced  as  evidence  &  Hatch^  the  clerk 
of  Mr*  Igguiderty  the  vice-consul  of  Sweden^  resident  at 
Dealy  who  identified  Gregory  as  being  a  person,  who^  in 
the  month  of  Jpril  1814,  had  called  at  the  office  of  the 
said  vice-consul  at  Deal  several  times,  whilst  waiting  for 
a  passage  in  the  ship  Hazard*  He  left  a  letter  with  the 
witness  to  be  delivered  to  the  cq>tain  of  a  ship  ctdled 
the  Aun^^f  and  Gregory  waited  there  several  days, 
which  letter  was  given  in  evidence  at  the  trial,  and  is  as 
fdlows,  vis.  *^  Downsy  21st  Jpril  1814.  Captain  M.  F. 
BdbU.  You  will  proceed  fix>m  hence  witli  all  dispatch 
for.  the  port  of  Amsterdam  with  your  cargo^  waiting  my 
forther  orders  in  regard  of  the  same*  Your  obedient 
servant,    G.  B.  Gregory.     P.S.  As  ail  privateers  are 

called 
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called  in,  there  is  no  cxx:a8ion  for  convoy."     Addressed,        1826. 
*^  Captain  M.  F,  BM^  Stoeedish  schooner  Aurora^  care  of       — -» 

Grbqoet 

E.  JggutdeUj  Esq.  Deal  (expected  in  the  Dawns  hourly  ^agahut 
fiiom  PQrUmoiUh.Y  The  testimony  of  the  said  &  Hatch 
was  die  only  evidence  offered  by  the  said  bankrupt  of 
his  having  been  in  England  from  the  year  1811  till  the 
year  1819 ;  whereupon  TayUn-  and  Parker^  the  assignees 
of  Wabij  produced  one  Martha  Salter  as  a  witness, 
who  stated  that  she  knew  the  said  G.  £•  Gregory  in 
Sweden  in  1815,  and  that  she  had  seen  him  in  Englan4 
at  the  house  of  Mr.  Pattrickj  in  the  year  1819,  when 
he  said  that  he  had  sailed  from  England  in  the  year 
1811;  and  returned  in  1819;  and  that  she  had  also 
heard  him  say,  in  the  presence  of  his  sisters,  that  he  had 
never  been  in  England  during  the  whole  seven  years, 
and  that  she  thought  she  had  heard  hini  say  so  more 
than  once.  And  the  assignees  of  JValsh  also  produced, 
and  put  in  evidence  at  the  said  trial,  examined  office 
co|^  of  the  aforesaid  writs  of  capias,  alias,  and  pluries^ 
and  returns  indorsed  thereon,  ^md  also  an  examined 
office  copy  of  the  roll  of  the  proceedings^  with  the  coo- 
tinjoances  so  entered  thereon.  The  Lord  Chief  Justice 
thereupon  directed  the  jury  to  find  a  verdict  for  the 
plaintiff,  Gr^ory^  reserving  the  point  for  the  consider- 
ation of  the  Court  of  Common  Pleas  as  to  the  effect  of 
the  continuances  so  as  aforesaid  entered  on  the  roll,  and 
whether  the  same  were  sufficient  to  take  the  case  out  of 
the  statute  of  limitations.  (The  cases  of  Taylor  v.  Hip' 
kins  (a),  Gregory  v.  Hurrill  (6),  and  Gregory  v.  Hur^ 
rill  (c)  were  then  briefly  stated.) 

(a)  5  B.  *J-  J.  48U.  (6)  o  B.  ^  B,  212.  {e)  1  JB^.  324. 
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•1826.  On  the  8th  of  Jt^  1828)  Gregoiy  preferred  another 

petition  to  the  Lord  Chancellor,  thereby  stating  that, 
lM>twithstanding  the  opinion  of  the  Judges  of  the  Court 
of  Common  Pleas,  he  was  advised  that  the  debt  of  the 

m 

petitioning  creditors  (if  any)  was  really  and  actually 
barred  by  the  statute  of  limitations,  and  was  not  a  valid 
debt  at  the  time  of  issuing  the  said  commission  against 
him  to  support  such  commission.  Upon  the  hearing  of 
the  last-mentioned  petiticm,  his  Lordship  was  pleased  to 
Older  that  a  case  should  be  stated  for  the  (^ini<Mi  of 
his  majes^s  Court  of  King^s  Betfch  upon  the  following 
question,  ^  Whether  under  the  circumstances  stated^ 
the  said  J.  71  Tayhr  and  J.  Parker  as  assignees  of  the 
estate  and  efiects  of  Walsh^  who  were  the  petitioning 
creditors  under  the  commission  of  bankrupt  awarded 
and  issued  against  Crregory^  had  at  the  time  of  suing  out 
•the  said  commission  of  bankrupt,  viz.  on  the  22d  day  of 
March  1821,  and  on  the  9th  day  of  Ajnil  1821,  when 
Gregory  was  declared  a  bankrupt,  a  valid  debt  as  peti- 
tioning creditors,  to  support  the  said  commission  as  well 
upon  any  trial  to  be  had  at  law,  as  upon  any  criminal 
proceeding  by  information  or  indictment  that  might 
have  been  preferred  against  the  said  bankrupt  under 
the  statute  of  the  5  G.  2.  c.  SO.  &  1.  relating  to  dSfenoes 
therein  charged  against  bankrupts  (if  any  such  had  been 
necessary),  regard  being  had  in  both  cases  to  the  time^ 
viz.  the  11th  day  of  July  1821,  when  the  entry  of  the 
continuances  on  the  roll  was  made;  and  in  the  latter  case^ 
considering  that  such  criminal  proceeding  had  been  com- 
menced at  any  time  after  the  adjudication  of  the  sud 
bankruptcy,  but  before  the  entry  of  the  said  continu- 
ances on  the  roll." 
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Cin^tMZ  for  the  plaintiff.  There  was  not  any  good  pe- 
titboing  creditor's  debt  in  this  case  at  the  time  of  the  suing 
out  of  the  conmissioD  or  the  adjudication  of  bankruptcy. 
The  d^t  claimed  was  barred  by  the  statute  of  limitaticHis, 
and  such  a  debt  is  insufficient.  According  to  Swayne  v. 
WaBit^eT{a)  and  Quaatock  v.  Etigland{b)  a  third  per- 
Bon  cannot  raise  such  an  objection  where  the  bankrupt 
has  sabnutted  to  the  comniis^on ;  but  here  the  bankrupt 
makes  the  objection,  and  where  such  a  d^t  has  been' 
proved,  the  Lord  Chancellor  has  ordered  the  {Hroof  to 
be  expunged,  ex  parte  Deadney  {e),  ex  parte  B^y  ((Q> 
But  it  will  be  said  that  this  debt  was  within  the  excefH 
tion  88  to  merchants'  accounts.  That  is  not  so ;  it  was 
a  mere  d^t.  There  were  no  mutual  dealings,  and  the 
exeepti«i  in  the  statute  applies  only  where  there  are 
dealings  on  each  side,  Barhor  v.  Barbor  {e\  Foster  v. 
Had^on  (/),  Catling  v.  Skoidding  (g).  Then,  was  the 
plaintiff  abroad  until  within  six  years  of  the  commence- 
meDt  of  the  suit  against  him  in  ISSl  ?  The  statute  of 
SI  Jac.  1.  c.  16.  applies  only  to  the  absence  of  the  cre- 
ditor, the  saving  on  account  of  the  absence  of  the  debtor 
dqtmds  opon  the  4  Aime,  c.  16. 1. 19.,  which  makes  the 
same  exception  in  favor  of  plaintiffi  when  the  defendant 
is  abroad,  as  the  21  Jac.  1.  had  done  in  case  of  the 
[daintiff's  absence.  But  Gregory  returned  to  Eagland^ 
and  was  at  De^  for  several  days  in  18H.  It  makes  no 
difference  that  WabJCt  assignees  did  not  know  of  his 
nterq,  for  the  statute  does  not  require  such  knowledge 
in  the  creditor  in  order  to  make  the  dme  b^;in .  to  run. 

(i)  JAvr.9698. 
(/)  19rn.l79. 
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18S6.  If  GregOFy  had  TOmainart  in  Ei^^and^  die  six  yctors 
wobld  baye  been  compated  from  the  first  day  of  bis 
retuni.  It  is  dear^  Aerefi>re»  that  the  time  then  began 
to  ran,  and  woold  continue  to  do  so  although  he  agun 
went  abroad.  Smith  v*  i7fiZ(a),  Doe  v.  Jones  (b).  The 
exception  in  (he  4  jinne^  c.  16.  will  not,  therefore,  aid 
tbe  present  defiendant^  and  his  case. must  rest  upon  the 
eflbct  of  the  writs  whidi  were  sued  out  in  l^lfi-lS,  and 
dien  hsdofsed  by.  the  sheriff  non  -  est  inventus,  bs|t 
which  were  not  letumed  and  jSied  mitil  after  the 
itiiwihn  Issued.  The  rdl  was  not  carried  in  and 
limuaices  entansd  until  two  days  before  die  trial  in  tbe 
CSonrt  of  C  P.  In  die  first  place  it  may  be  doubWd 
whiedier  a  coinmissbn  of  bankrupt  can  be  considered  aa 
a  contniuanoe  of  a  capias,  Aifif  A  ▼.  Aitner  (c).  Bul^  mmM» 
ing  that  ol]^sction,  if  a  writ  is  sued  but  and  returned, :  that 
indeed  will  avoid  the  statute;  bnt  if  the  writ  be  ncA  xto» 
turned,  it  has  no  -such  effect,  Brown  v.  Babbington  {d). 
The  Court  is  not  in  possession  of  the  suit  until  the  writ  is 
returned,  Harris  q.  L  v.  Woolford{e).  Now  the  return  of 
the  writ  is  the  return  to  the  treasury  of  the  Court,  not  the 
mere  indorsement  by  the  sheriff,  as  appears  by  the  rule 
of  court,  71  SO*  G.  S.  which  requires  the  custos  brevium 
to  indorse  upon  every  writ  on  what  day  and  at  what 
hour  tbt  same  was  filed.  An6,mBatesv.Jehkinstm{f\ 
BuUetJ^  says,  .^  If  the  first  writ  had  been  sued  out,  and 
kept  in  the  plaintiff's  pocket,  thdre  would  have  basn 
great  objection  (i.  e;  to  treating  it  as  the  oomm^icement 
of 'a  suit  so  as  to  avoid  die  statute  of  limitaticms),  bitf 

(a)  I  WU$,  1S4.  (6)  4  r.  A  500. 

(c)  5  r. £.669.  (</)  2XiL  A^fikSSO. 

(e)  6  r.  A.  617. 
(y )  Cited  by  Lord  Kenyan  in  Harris  v.  IVwUford, 

not 
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notany  when  returned  of  record,  and  not  merely  indorted 
i^ihe^eriff"  StaKW(^s.'Petry{ii),xaA.  tVestonv.JPioKr- 
nier  (&),  are  to  the  same  effect,  and  in  Beardwtore  v.  Bat- 
tenbmy(c),  the  tact  of  the  first  writ  having  been  re- 
tttmed,  was  relied  upon  to  shew  that  it  was  a  good 
cammencement  of  the  action.  At  all  events  the  ai^u- 
dicRtioii  of  bankruptcy  in  this  case  was  wrong,  tin*  at 
the  time  when  the  docket  was  strock,  and  the  comousnon 
issoed,  Ae  writs  had  not  been  filed,  nor  the  contmunces 
entered.  Ilie  petitJoning  creditor}  diere&ire,  had  not 
at  lliat  time  perfected  bia  title  at  law,  and  was.  not  in  a 
conditfan  to  ahew  thtd  Gregory  was  indebted  tp-him. 
Suppose  Uie  bankrupt  in  such  a  case  were  not  to  -sor* 
midei>  within  the  time  limited,  if  he  were  originally 
tiD[Hoperly  adjudged  to  be-  a  bankrupt,  diat  would  be 
an  answer  to  an  indictment  nnder  the  5  6. 3.  c  90. 
JBor  ^,'BttUodc{d):  but  if  the  mbsequent  return  of  tbe 
writs  and  entry  of  oontiniMaKes  could  rovive  the  d^ 
sad  make  tiie  oommission  good,  he  m^bt  by  matter 
«K  post  facto  be  made  guilty  of  a  capitd  >olfeDce.  :  Be- 
ndcs  Ais^  to  make  him  so  at  oot  would  be  in  die 
cption  of  tbe  sheri$  irtio  cannot  be  compeUid:  ta'  r^ 
torn  a  writ  unloss  be  is  called  upon;  io  doso  within 
nx  mmtfaa  after  he  quits  his  office.  Suppose. a  pr»> 
secutioD-to  hare  been  commenced  befare  die  enti7  af 
the  clmtinuances,  in  that  atate  of  tiiii^  it  must  {ail^ 
oould  it  then  be  niad«  amiable  or  not  by  the  aab< 
sequent  entry  of  diem?  Lastly,  to  ^towAe  obidind- 
Mues  in  this  case,  entered  a^er  dieiumhgdf  tlnc6ai* 
mission,  lo  suffice  iot  the  support  «f  the  fldBumssion^ 
would  be  to  allow  the  GctioD  of  law  toprfaviit  a 
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(r)  SB.iA.iii. 


(ij  I4£aX,'t9l. 
<d)  1  Tmud.  71. 
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1886*  the  truth  of  the  &ctt  m  a  case  where  that  is  material^ 
which  would  be  contrary  to  the  decisions  in  Joknsan  r» 
Smith  {a\  and  lAfUktm  v«  Gross  (d). 


OftBAORT 
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Defmany  contri.  This  oommisaion  was  good  for  all 
purposes;  and  even  if  that  were  not  so  it  might  be 
good  for  the  purpose  of  distributing  the  bankrupt's 
estate.  In  the  first  plao^  the  d^t  to  WaUk*%  assignees 
arose  out  of  merchants*  accounts.  WaUh  was  <deaffiy 
the  fiKtor  of  Gnqgoiy  and  Hifkim.  N0W9  wbateiQar 
dicta  may  have  been  thrown, out,  the  statute  itself  jays 
nothing  about  mutual  accounts;  and  the  langusigO:.^ 
Lord  Kagfon^  in  Cailwg  v.  SkouUingf  shews  thatf  in 
order  to  tiJLe  a  case  out  of  the  operation  of  the  statute^ 
'it  is  not  necessary  that  any  item  of  the  account  should 
have,  arisen  within  six  years*  .  [AryA^  J.  In  that  .case 
there  were  mutual  items»  and;  that,  is  noticed  by  IxNcd 
Kgm/on.'J  Secondly^  the  debtor  was  beyond  seas*  It  is 
not  stated  as  a  &ct  that  he  returned  in  1814)  but  qon- 
flicdng  evidence  as  to  that  fact  is  set  out;  the  Court 
therefore  are,  as. to  that,  placed  in  the  situation  of  a 
jury,  and  must  determine  whether  Gr^ary  did  retnm 
at  that  time.  But  supposing  him  to  have  come  to  Deal 
at  the  time  and  in  the  manner  described,  still  it  was  not 
such  a  return  as  is  contemplated  by  the  4  ArniCf  c.  16. 
It  does  not  appear  that  there  was  any  animus  revertendi ; 
but,  ccnning  into  the  Dawns  by  accident,  he  went  on 
shore  for  the  purpose  of  leaving  a  letter  with  the  Swe^ 
dish  consul.  Suppose  a  penson,  upon  whom  .a  right 
of  entry  descends  during  his  absence  from  England^  to 
be  stranded  on  the  coast,  be  knows  nothing  of  this 

(n)  2  Burr.  950.  (A)  3  B,  tj  C.  517. 

right, 
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dgh^  afid  aftsrwardii  continues  his  vojrage,  tatd  rentauiB 
abroad  more  than  WtaOy  years*  It  would  be  vefjr  bard 
to  say  that  his  ti^t  was  barred  by  the  statute  of  limit- 
aliDiu;  yet  that  ooasequrace  must  fellow  if  Wahh'f 
asMgnees  are  barred  io  ^is  case.  Hiirdly,  th6  vtUv 
isnedin  181S,  and  181S,  wen  duly  retamed :  it  is  ao 
•tated  npcKi  die  face  of  this  case,  attd  the  ooly  qitetion 
IB)  vbalber  the  otKitiDiiaiices  afterwards  entered  codd'set 
op  the  writs  so  as  to  take  the  olaitu  out  of  the  statoto 
-It  eanoot  be  said  that  the  action  was  not  commeooed 
and  nied,  when  writs  were  actually  issued  and  delirured 
-to  Ae  aiieri^  and  returns  indorsed  by  hiai,  for  sdthon^ 
tboy  mifi^t  be  indtoate  retams  only  at  thq  time  when 
madl^  yet  when  delivered  out  of  his  office,  they  became 
perfect}  and  were  returns  from  the  time  when  the  writs 
'tfcre  retnmdile.  This  case  has  in  efiect  receiTed  three 
determinations  already ;  first,  in  this  Coort  in  Ttn/ler  t. 
H^Jamia),  when  the  Coort  held  that  &e  writs  had 
baen.doly  returned  and  filed  so  as  to  save  the  statute  of 
luBitMioiu,  and  that  the  continuances  were  pn^xidy 
otend ;  again  by  the  whole  of  the  Court  of  CP.  in 
'&iq^«y  V.  £fMmU(&),  which  was  an  aetimi  brodgfat  to 
.try  the  validi^  of  this  commission,  and  iti  whidi 
.finttandiott  J.  gives  an  answer  to  Ihe  otgectioo  that  a 
comndsaioa  cannot  be  ralid  as  a  continuance  oif  tbd 
fivmer  suit.  He  says,  'f  As  long  as  a  rcnady  was  open 
'  to  the  par^,  by  whidi  the  debt  might  have  bew  recoTersd 
my  where,  it  was  not  barred  by  die  statute."  The  point 
was.again  decided  by  three  of  the  Judges  of  that  Court 
in  a  caie  between  the  same  parties,  sent  by  the  Lord 
Chancellor  for  the  optnioa  of  that  Court,  when  they 

(a)  SAf  jf.  ISft  (i)  8R4B.yt& 

^VVoi,.V.  Aa    -  held 


ItVRMBI. 
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li<^.       biid Mtllat  the  peliti<^iflg  creditor  had  a  good  debt  at  the. 
''  J'^       ^timi  ^^Maitig^  dot  the  oominia^km  now  dUpated  (a).    If 

Hohui       thed  the  ^writs  wefe  duly  ratimied  and  filed^  ■:  and  the 
<biifiiinatic6S  pit>perly  entered,  >  the  demand  was  not 
bart^'by'ttie  ^statute  ^  it  wa%  conaequentlyy  a  good 
petiiifi^iii^4«Klitt>r^s  iA^'  and  i  Ae  ^  commission  is  valid 
eMMipmp6B»U  fBnt  if^di^  we#e  otbenrise^  still  there 
are^  isaMBs^  ithidi  Uiew' tUat  praeeedings  mi^  b^ 
Ibr^eivibi^i^KMMSy  aliiioagh>  not  Ibr  mmintif  BoHes^^ 
Scoik{b)p  Bej^  ▼•  i\Msi>im(^)i  land 
miwion  idf  bsMcruptviniiy-  be  rgood^^  i^ 
i&tribMag  the  esMemf  the  banictopt,  altlkiugh  nal  far 
Teiiderh^  hiin  liable  to  crioitnal  proceedings.    ,      r*iit 

l%e  fbllowing^  certifietite^wa»  afterwat^^  sent  to  ^tiie 
LoiU'Ohaiitiettei'i  ^^'i^  ^'1 -.-' ^  ^v-----^    "  »'         ..  j-'j.- 

'''This  ease  has' been  nrgiied  before  us  by  counsel^ 
and  we  are  of  opinion,  that,  linder  the  drcumstances 
stated,  the  smd  t7.  T.  Taylor  and  J.  Parker^  as  assignees 
of  the  estate  and' effects  of  the  said  Benjamin  Wahh^  viho 
are  tlie  petitioning  creditors  under  the  said  comnii$si6n 
of.  bankrupt  awarded  and  issued  against  tlie  said  G/JB. 
Ctregory^  iiad  not  at  the  time  of  suing  out  the  said  com- 
mission of  bankrupt^  viz.  on  the  SSddayof  Jfardl  1S2}, 
or  on  the  9th  of  ^fp?/  1821,ifelien  the  said  G.B.Gr£gon/ 
'Was  declared  n  bankrupt,  a  valid  debt  as  petitioning  cre- 
^ditors  to  support  the  said  cbmmi8sion/^ 

C  Abbott.     ' 

'  .J.  Baylky.': 

•  G*  S.  HoLROYl). 
J.  LiTTT.EDALE. 

(n)  1  Bing.  324.  (b)  2  W>  5/.  1226.  (r)  3  Conip.  9G. 
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Berkeley  against  Hardy.  Monday, 

^^  ^^irt/ 24tli. 

/^OYENANT  upon  an  indentui-e  of  lease.    Plea,  non  Where  an  in- 
est  &ctum.    The  cause,  and  all  matters  in  difference  iJ^de  between 
betireen  tbe  parties,  were  referred  to  a  barrister,  who,  by  on^beiuafo?j7. 
his  award  as  to  the  action,  found  that  it  was  brought  ^*^^£^ 
upon  certain  indentures  which  were,  on  the  24th  of  other  pert/' 

A.  being  there- 

July  IS2%  signed,  sealed,  and  delivered  by  one  J*S*  untoautiiorlaed 
for  tad  on  the  behalf  of  the  plaintiff,  and  by  the  said  under  J9.*s 
defendant  respectively,  the  said  «7.  S.  having  been  there-  under  teal, 
tolbre  authorized  by  the  plaintiff,  by  writing   under  cuted  tiiTdeed 
his  hand,  but  not  under  seal,  to  execute  the  same  for  I^|^.**H?eW 
him,  and  on  his  behalf,   the  beirinninff  of  which  said  **>•*  ^•."^'jW  ^ 

"  ^^  not  maintain 

indentures  was  as  follows :  "  Ainreed  tbe  24th  of  July  coTennnt  on 

^  -^    the  deed,  al- 

l%22f  between  James  Simmonds,  for  and  on  behalf  of  though  the 

yrr   •nvivv        ri  i«     •/*»%  L  '    '  i    covcnants  were 

/r.  JP.  Borkeley  (the  plamtin},  on  the  one  part,  and  expressed  to  b« 
J.  Hardy ^  of  tlie  other  part,  as  follows;  the  said  MdwiihJEr.^^ 
W.  F,  Berkeley  agrees  to  let,  and  the  said  J.  Hardy 
agrees  to  take,  all  those  messuages,  tenements,  farms, 
and  lands,"  &c.  The  reddendum  was  to  the  plaintifl^  and 
the  covenants  were  expressed  to  be,  made,  by  Hardy  to 
Berbl^iand  by  Berkeley  to  Hardy f  the  name  of  J.Sim' 
monds  never  occurring  in  the  lease  after  the  commence- 
ment above  set  OKt,  until  the  conclusion,  which  was  as 
follows:  "  In  witness  whereof  we  have  hereunto  set 
our  hands  and  seals  die  day  and  year  above  written. 
J.  Simmonds  (l.  s.)  «/.  Hardy  (l.  s.)"  The  arbitrator 
then  found  that  J.Hardy  had  committed  certain  breaches 
of  covenant,  and  assessed  the  damages  at  280/.,  and 
then  proceeded :  "  But  it  having  been  objected  on  the 

A  a  2  part 
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Bunur 
Haast* 


part  of  the  defendant,  that  the  said  JV.  F.  Berkeley  was 
not  entitled  in  law  to  maintain  any  action  of  covenant 
in  his  own  name  upon  the  indentures ;  and  it  appearing 
to  me  that  sudi  objection  to  the  form  of  the  action  is 
well  founded,  I  do  hereby  order  and  adjudge  that  the 
sud  W.  F.  BerkdQf  b  not  entitled  to  recover  hb  said 
damages  in  such  actbn  of  covenant.''  The  arbitrator 
then  proceeded  to  dispose  of  other  nfatters  not  mafteriii 
to  this  question.  In  HSary  term  a  rule  nisi  was  ob^ 
tiuned  for  settii^  aside  the  award,  in  »  far  as  it 
detarihmed  that  the  said  action  of  covenant  was  not 

•  *  ■  ■  • 

maintainable. 


Thulal  and  Ccieridge  now  shewed  cause.  Upon  die 
iacts  disclosed  in  the  award,  it  is  dear  Aat  the  plfuntidT 
could  not  maintain  covenant  on  the  deed  in  his  own 

• 

name.  Fint,  his  agent  Simmonds  had  not  any  sufficient 
authority  to  bind  him  by  deed:  the  authority  should  have 
been  under  seal,  not  under  hand  only,  White  v.  CtyUr  (a\ 
Horsley  v.tUish,  dted  in  Harrison  v.  Jackson  (d),  WitUams 
V.  Walsby  (c),  Steiglitz  v.  Egginton  {d).  Secondly,  sup- 
posing the  authority  to  have  been  suflSdent,  still  the 
execution  was  improper :  the  attorney  should  have  exe* 
cuted  in  tlie  name  of  his  prindpal,  Combers  case,  second 
resolution  (e),  Frontin  v.  Small  {f\  Barfbrd  v.  Study  (g). 
ILittledale  J.  The  same  appears  from  Wtlks  v.  Back  (A).] 
Thirdly,  it  is  a  general  rule  of  law,  that  where  a  deed  is 
made  inter  partes,  no  person  can  maintain  an  action 
upon  the  deed  who  is  not  a  party  to  it     In  Scudamore 


(a)  6  T.  R.  176. 
(c)  4  Esjt.  220. 
(0  9  Co.  76. 
(g)  2:B.iB.535. 


(b)  7  T.JU209. 
(dj  ffolhN.P.ai4U 
(f)  2 Ld.  lU^m,  \41S. 
(A)  S  EaH,  MS. 
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;V.  Vaadenitene  (a),  it  was  held  that  one  of  two  coveaatitees 
nbo  bad  sealed  the  iodenture,  but  was  no  par^  to  it, 
could  not  release  the  covenantor ;  k  fortiori  be  could  not 
we  him.  And  in  SUorer  v.  Gordon  (b\  it  wns  held  thnt 
A  deed  inter  partes  could  not  operate  as  a  release  to 
stTtulgera.  This  rule  does  not  apply  to  deeds  poll. 
Nor  does  It  prevent  a  covenantor  from  being  sued  upon 
an  indenture  to  which  he  is  no  party.  But  in  a  case 
where  two  joint  covetuntees  sued  upon  an  indenture 
executed  by  one  of  them  (»ily,  it  was  held,  indeed,  thM 
ibe  actioa  was  maintainable,  but  for  this  reason,  diat 
tbepluntiff  who  did  not  execute  was  nevertheless  a  party 
to  the  deed,  and  the  covenantor  had  executed  to  him 
aswdlas  to  the  co-plaintiff,  CI«in£n^v.//e/tf9(c).  This 
case  is  very  different :  Uie  plaintiff  is  a  stranger  to  the 
deed,  and  therefore  cannot  sue  upon  it  Salter  V. 
£u%/y  {d)  may  be  cited  on  the  other  side ;  but  that  case 
was  tbe  converse  of  the  present  being  an  action  by  a 
par^  to  the  indenture  against  one  who  was  no  party, 
bat  had  executed  the  deed ;  and  that  distinction  was  par- 
dcoborly  pointed  out  by  Halt  C.  J.  GUh^  v.  Coplty  («) 
was  never  decided  at  all ;  but  tlie  argument  used  in 
■Dpport  of  the  action  was,  that  the  deed  then  in  question 
was  in  die  nature  of  a  deed  poll. 

Taunton  and  Ctn^bdl  contrL  It  may  be  admitted, 
that  where  an  attorney  execiues  a  deed  for  another,  he 
must  execute  in  the  name  of  the  principal.     It  may  be 


(>}  9/M(.<79.    9SalLJbr.3i.FaiU,{.V)l. 

ly}  S M.i S.K». 

(c)  S  Boll.  ^tr.  ea.  Fakt,  (  P)  9, 

(i)  a>nh.  76. 
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1826.  ftdmitted  also,  that  there  is  tbediBtmction  between  deecb 
poll  and  mter  partes,  which  has  been  jpointed  ouC    SdU 

«<«<»«  the  pkdntiff  may  support  this  action.  The  arbitrator 
appears  to  have  proceeded  upon  the  ground,  that  Sim^ 
tnottds  was  not  properly  authorised  to  execute  the  deed.. 
In  most  cases,  it  b  true  that'  an  attorney,  in  order  to 
bbd  by  deed,  must  have  an  authority  by  deed ;  but  there 
is  a  difference  between  the  cases  where  the!  principal 
parts  with  an  interest,  and  where  he  gtvea  a  mere  au- 
thority. In  Co.  Litt.  52  i.  k  is  said,  that  an.  attorney  to 
ddiver  seisin  must  be  by  deed;  but  in  Mqyle  y.JBwer{m\ 
where  an  indenture  of  bargain  and  sale  between  JCS.  of 

m 

the  one  part,  and  J.  />•  of  the  other  part ;  and  in  the 
end  thereof,  a  letter  of  attorney  to  J*.  ^.  to  make  Uwerj 
was  produced  in  Court,  and  it  was  urged  that  it  should 
be  void  because  the  attorney  was  no  party  to  the  deed, 
the  Court  held  it  well  enough.    lAbbM  C.  J.  Livery  of 
seisin  is  a  matter  in  pais.]    So  is  the  execution  of  a 
deed.   It  is  clear,  that,  in  order  to  bind  by  deed,  a  par^ 
need  not  in  all  cases  be  authorised  by  deed,  for  he  may 
derive  such  an  authority  from  a  will.     Then  as  to  the 
third  point,  there  is  a  material  distinction  between  this 
case  and  those  which  have  been  cited.   All  the  covenants 
are  in  words  between  the  plaintiff  and  defendant.     The 
name  of  Simmonds  is  merely  introduced  at  the  beginning 
and  the  end,  and  as  he  is  no  party  to  any  of  the  cove- 
nants, the  execution  by  him  is  a  mere  nullity,  and  the 
deed  may  be  considered  as  a  deed  poll  executed  by 
Hardy  alone.     [^Hdroyd  J.  Then  there  is  no  demise  to 
lay  the  foundation  of  the  defendant's  covenant.]     [^6- 
hott  C.  J.  Treat  the  first  clause  of  this  indenture  as  an 

(a)  iVby,  4f).     Cro.  Eliz,  905. 

agree- 


^SL.  .•■.>■_ 
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agreement  between  the  plaintiff  and  defendant,  can  it  be  1826. 
valid  if  the  plaintiff  did  not  execute  it?  The  execution 
of  a  counterpart  by  a  lessee  may,  as  against  him,  be  ayntut 
evidence  of  the  execution  of  the  original,  but  it  is  only 
evidence.]  The  Court  may  presume  the  deed  before 
them  to  be  in  the  nature  of  a  counterpart,  and  that  the 
original  was  properly  executed  by  or  for  the  plaintiff, 
and  then  all  difficulty  is  avoided, 

Abbott  C.  J.  I  am  not  aware  of  any  instance  in 
which  the  Court,  upon  the  production  of  an  instrumeni 
insufficient  to  support  an  action  founded  upon  it,  ban 
presumed  the  existence  of  another  deed  which  would  be 
suffiicient.  We  are  left,  then,  to  decide  upon  those  strict 
technical  rules  of  law  applicable  to  deeds  under  seal, 
whidi,  I  believe,  are  peculiar  to  the  law  of  England^ 
Those  rules  have  been  laid  down  and  recognised  in  so. 
numy  cases,  that  I  think  we  are  bound  to  say  no  action 
can  be  maintained  by  fV.  F.  Berkeley  upon  the  deed  ijpi 
question.  The  rule  for  setting  aside  the  award  mus( 
Aerefore  be  discharged. 

floL&OYD  {a)  and  Littledale  Js.  concurred. 

Rule  discharged. 

(a)  BajfUy  J.  was  in  the  Bail  Court. 
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Clayton  Mmmt  Gosuvd; 


ji^SiS'  fetm :   «<  D^dMi^  8d^  ISfiO..    Qb  bating  vm^im 

BKNitfitaiter  months'  notice  we  yAo&y  and  aepamtely  pvoinid^  to  pay 
^?^,]inn  bt  lilr.  JMn  CkyUm^  or  order,  2002.  for  Taloe  received^ 
l;;^;;^^  with^AwMilUereat  G.  Gaiklg,  J.  t>.  Sower.''  Fiaas, 
^^J^*g^^  die ^ttiiBM iniie  and bmkra^  Aittiff 

b^^        trial  bdbre  fiUlbt^  B^  at  the  1)^  £<9tf  as^^ 


gifwi  Hdd,  n  Teftlict  Was  found  for  the  philitiff  for  the  dniHttlllif 
n^proftii  the  noCe^  subject  to  tbe  o|)falioD  xX  tUs  Cooit  ^pw 
mfaiio^  ^'^^  the  following  cate.  Th6  name  tf  6.  Gh»KN|gf  #«  ftttM^ 

tt>  be  the  hand-writbg  (^  the  defittdaUti  lb  l88l  lllH 
defendant  becAmebankmpty  and  a  Mnttdistoii  win  iasttbJ 
igafaiiit  htm,  bearmg  dite  fte  tSA  of  OcfoS^  hi  .flilil 
year,  and  on  die  following  day  -a  notice  was  given  to  bita 
by  Ae  plmntifl^  to  pay  in  twelve  monthlB  the  200iL  atid 
interest  secured  by  the  note;  and  a  rimilar  notice  hiA 
been  given  to  Joshua  Dale  Bowery  of  Chesterfidd^  (the 
place  where  the  plaintiff  and  defendant  resided.)  No 
evidence  was  given  as  to  whose  hand-writing  the  name^ 
t7,  D.  Bawer^  signed  to  the  note,  was ;  but  it  was  proved 
that  there  was  no  person,  dther  in  Cheste^fidd  or  in  the 
neighbourhood,  answering  the  description  of  JI D.  Bcnoer^ 
excq[>t  the  Joshua  Dale  Bower  to  whom  notice  was 
given.  The  defendants  certificate  vras  dated  the  29th 
oi  April  1824.    The  case  was  now  argued  by 

JV.  JR.  Clarke  for  the  plaintiff.     The  debt  now  sought 
to  be  recovered  was  not  proveable  under  the  commission 

issued 
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iasoed  agaiiist  the  deteodantt  sod,  ctmsequentlyi  is  not. 
boned  by  faia  certificate.  Tlie  pleaiis  that  the  ()m1m  of 
actioii  aroee  before  the  bankruptc^a  Charlton  v.  King  (a); 
but  DO  action  conld  at  that  time  have  beeo  nuuntaioed 
npcm  the  iio(&  The  defendaDt  bad  be^  gii^  of  no. 
dduU)  the  debt  was  not  payable^  at  all  etentS)  for  it. 
defModcd  upon  the  contingency  of  notice  being  given 
\sj  tlK  plaintiff:  tliat  snch  deEtts  canndt  be  proted,  has 
been  knig  decided  i  Hancodc  t.  £nAnsle  {b},  XJtUr^ai  t*. 
Vafnim  («)>  Ntv  is  the  note  to  be  coiiuUend  as  cod- 
dnnve  CTidence  of  debitam  in  pnesentf.  Neither  it 
tibe  OtM  widiin  the  principle  of  the  7  G- 1.  c.  31. ;  tiuit 
«M  idteoded  to  apply  to.  caMS  rdst^  to  tmd«v  atid  . 
to  iSiam  tbe  proof  of  bilk  pay^ile  at  tome  specified 
d^y.  *J%e  provision  as  to  the  rdiate  of  interest  makes' 
ifaat  qoite  apparent 


&  M.  PMUippt  contriu  Tbe  qnestion  in  diis  case  tainl 
■pon  tbe  7 6. 1.  c.31^  and  that  statute  made  tbe  iUat 
proVeablQ.  It  was  debitDm  in  pranenti.  Tlie  note  ia 
expressed  to  be  "for  valtie  Teceiv^"  It  was  not  a  ddA 
upon  ct»itingen(7,  within  tbe  meaning  of  the  cases  cited. 
In  theQi,  either  the  amoont  of  the  debt  was.  not  Bttist- 
talned,  or  the  time  of  payment  was  nnoartain,  and  did 
sot  depend  ipcHi  the  will  of  the  creditor.  Here  tbe 
UBoont  to  be  paid  was  asoertained,  and  the  creditort  by 
p*bg  abtace,  might  at  any  ^ne  fix  tbe  dmj  tf  payment: 

AsBOTF  C.  J.  We  have  dedded,  oa  mwe  than  one 
occasion,  that  the  expression  **  valne  received^"  in  • 
Dote,  imports,    "  received  from  the  payee."     The  note 
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CLAYfOir 

GotuiNb 


19960^  in  ^uestipQ  mfy,  ibmfcn^  be  nad  tbiis:  <'  We  «o- 
knowledge  to  owe  the  pqFM  SOOL,  and  promise'to  pay 
htn^  tbat  siiiDt  with  intereal,  twdve  mcmtbs  after  notice*'' 
If  tOf  theie  is  not  any  ccnttipgenejr  at  to  the  ddbt»  for 
that  is  admitted  to  be  due.  '  Nor  is  the  time  of  payment 
contingent^  in  the  strict  sense  of  the  cxpressiasi!;  fi>r  that 
means  a  time  whidi  may  or  may  not  arrive:  this  note, 
was'  made  payable  at  a  time  which  we  must  spippoie 
woald  arrive.  But  no  notice  was  given,  and  thefefofe: 
no  action  could  bemahnaiuaMtt  ^4aw4it4he  time  of  the 
bankruptcy.  The  statute  7  Om  1.  c.  81.  was  made  to  i^ 
medy  such  evils,  and  ptovides  for  the  proof  of  debtS;pay^. 
able  infiitons  and  provides  also  for  a  rebate  of  interest. 
Can,  then,  such  irdiate  be  made  here?  I  tliink  it  nay* 
The  interest  will  oease^  and  then  the  eflfecA  will  :be  ib0 
same  as  if  the  note  had  been  payable.at  a  certain:  |»ed9d 
after  date.  The  cas^  dien,  being  fiee  from  the  dif- 
ficulties whidi  might  have  occurred  as  to  the  rdwte^ 
had  the  note  been  pajrable  without  interest,  I  think  it 
was  proveable,  and,  oonsequendyi  diat  the  plaintiflTs 

demand  was  barred  by  the  certificate. 

/ 

5 

Bayley  J.  Where  it  is  matter  of  contingency  wbe^ 
ther  the  debt  will  ever  be  payable,  or  where  the  amount 
of  it  is  uncertain,  it  cannot  be  proved*  But  here  the 
note  is  expressed  to  be  for  value  received,  which,  accord- 
ing to  Highmore  v.  Primrose  (a),  is  an  adcnowledgment 
of  a  debt  due.  The  twelve  months  after  notice  merely 
applies  to  the  time  of  pajrment,  and  the  7  G.  1.  c.  SI.  is 
founded  upon  the  distinction  between  debts  not  due  and 
not  payable.     If  interest  had  not  been   payable  from 

(<i)  5  Jd.  ^.  S.  65,     See  also  PrkUey  v.  Henffrti/t  1  i^.ji  C  674. 

the 
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the  date  but  from  the  notice,  then^'as  notice  bad  not        1826. 
been  given  at  the  time  of  the  bankruptcy,  the  amount  of  ;; 

the  som  to  be  paid  might  have  been  doubtful ;  but  as       jagqmu 
interest  is  payable  from  the  date  of  the  note,  no  such 
difficulty  arises.     For  these  reasons  it  appears  to  me 
that  the  case  falls  within  the  words  and  the  spirit  of  the 
7  Gr.  1.  c.  31.,  and  that  the  debt  was  proveable* 

HoLROYD  and  LiTTLEDAUi:  Js.  concurred. 

Postea  to  the  defendants 


Prince  and  another  against  Lewis.  .2Stf2©S? 

DECLARATION  stated,  that  the  plainti£&,  before  The  king 
flnmted  to  ji,p 

and  at  die  time  of  the  committing  of  the  grievance^  that  he^  his 

hnirK  Ami  ■■- 

thereinafter  mentioned,  were  and  still  are  lawfully  pos-  signs,  should 
sessed  of  a  certain  close  called  CaverU  Garden  Markei,  ^il^Ji^  ^ 
situate,  &c  and  of  a  market  holden  there  &r  buying  ^J^iJJj^ 
and  selling  of  all  and  all  manner  of  fruits,  flowers,  yege^  ]!!li*"JT^ 


tables,  roots,  and  herbs  whatsoever,  together  with  toll^  thereyforthe 

huying  and 

Stallage,  and  other  commodities  to  such  market, bdong*  ■eUingofall 

kinds  of  Tcge* 

mg,  whereby  divers  great  gains  during  all  the  time  tMn,  fruits, 
aforesaid,  until  the  committing  of  the  said  grievances^  ana  herbs, 
accrued  to  and  were  received  by,  and  still  of  right  pug^  ^^  imtrk^bad 
to  accrue  and  be  received  by  the  plaintiffi,  to  wit,  at,  Sl^fiTpoStted 

.  part  of  the 

tpece,  within  the  limits  described,  to  be  uied  for  other  purposes  thia  those  specified  in  the 
grant.  The  remaining  part  of  the  spaoe^  within  which  the  maiket  wm  to  be  held  by  the 
terms  of  the  grant,  became  insufilcient  for  the  public  accommodilJoii,*  Imd  there  was  not, 
on  oidiwnrj  occasions,  space  vrithin  the  market  fbr  carts  and  wagpons  resorting  thither  with 
yesctables,  &c. :  Held,  that  the  lord  of  the  market  could  not  maintain  an  action  against  an 
iiKmridual  for  selling  vegetables  in  the  ncighbooifaood  of  Ins  market*  and  thereby  depriTing 
Mm  of  toll,  even  at  a  time  when  there  was  room  in  the  market,  without  shewing  that  on 
the  day  when  the  sale  took  place  ho  gave  notice  to  the  seller  that  there  was  room  within 
the  market. 

&c.  yet 
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itM.       ftm  yet  tlfil  defaidant^  w^  Icnowuig  the  premises, 

-^  coDtriTiiig  atid  wioDgfoUy  and  ,/SYn^ 

itgufe  the  phuntiflby  and  to  dcfirive  them  of  the  profits 
which  thqf  might  and  ought  to  have  had^  and  enjoyed 
from  and  by  their  said  market^  Stc  erected  a  new 
market-  tit.  the  side  of  froits,  flowers,  flee  near  that  of 
the  plaintiA.    The  seeond  ooont  chai^,  that  the  de* 
fendant,  intending^  Sec  in  a  certain  public  street  and 
highway  there  near  to  the  mHrlult  of  the  plaintiffi^  diat 
id  to  say,  in  apart  of  fhe  said  public  street  and  highway, 
there  within  sevens-two  yards  of  the  plaintiffi'  mariket^ 
wrongfully  and  unlawfully  and  without  any  lawful  war- 
rant or  authoii^,  and  without  the  licence  or  consent 
and  against  die  mil  of  the  plaintiffi,  exposed  to  public 
sale^  and  sold  to  divers  persons  divers  large  quantities 
of  vegetables^  ijoots;  and  herbs;  and  the  said  persona 
who  so  bought  the  said  vegetables,  roots,  and  herbs, 
md  who  otherwise  would  have  resorted  to  the  pluntiffi^ 
marlKet,  and  there  have  bought  the  same,  were  induced 
to  rescnrt  to  the  siud  lastrmentioned  street  and  highway, 
and  there  buy  the  vegetables,  roots,  and  herbs  so  exposed 
fiir  sale  in  the  said  street  and  public  highway,  which  they 
otherwise  would  not  have  done,  to  the  great  damage  of 
the  plaintifis,  and  the  detriment  of  their  market,  by  means 
of  which  said  premises  the  plainttffi  were  annoyed  and 
disturbed  in  their  market,  and  lost  divers  large  sums  of 
money.    The  third  coaat  stated,  that  the  defendant,  in 
a  part  of  a  public  street  within  seventy-two  yards  of  the 
market,  exposed  to  public  sale,  and  sold  divers  large 
quantities  of  vegetables,  roots,  and  herbs  whidi  otherwise 
would  iiave  been  brought  into  and  sold  at  the  plaintifis' 
market,  and  divers  persons  were  induced  to  buy  the  said 
vegetables,  roots,  and  herbs  so  exposed  to  sale  in  the 

said 
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B«d  pnblic  street  and  hig^wiy,  who  othanrise  wooltl 
bare  resorted  to  die  market  of  tlie  plamtiffii  and  tlwrc 
ban  boogfat  v^etables,  roots,  and  herbs,  and  not  in  tbc 
snd  street  or  public  highway,  to  the  great  idamage  of 
die  phinti&  and  the  detfiment  of  their  roarkk.  Flea, 
notgaihy. 

At  Ae  trial  before  ^>bott  C.3.,  at  the  UiddUtae  ut^ 
tings  after  Trmitj/term  1825,  the  following  jfipored  to 
be  the  fiicts  of  the  case.  King  C^aria  the  Seoond,  liy 
letters  patent,  granted  to  WiUiamt  Estiot  Be^brd,  that 
be,  fais  heirs  and  assigns,  should  fnmi  thencefiatfa  'ibr 
erer  have,  bold,  and  ke^  a  market  wifliia  the  parish  c£ 
Saht  Paid,  Covent  Garden,  in  a  certain  pbee  there 
called  the  Piaaa,  near  the  charch  of  Saint  Ptad,  Cmait 
Garden,  extending  irora  thcsaidtifaurch  towards  the  east 
Mo  feet  of  assise,  little  more  or  less,  and  from  tlie 
gsidcn  wall  of  the  stud  E^l,  there  towards  the  north, 
818  feet  of  assize,  little  more  or  less,  as  well  within  the 
rnls  as  without  on  every  day  in  every  week  (except 
Bmiey  and  the  feast  of  the  Nativity)  for  die  buying  and 
idling  of  all  kinds  of  fraits,  flowers,  roots,  and  herbs 
whatsoever,  tc^fether  with  all  liberties,  free  cuatonus 
toUs,  stallage,  and  picag^  and  all  other  profits  to  the 
like  market  belonging,  to  hold  unto  the  use  of  WiiUam 
Eari  a(Bedfi>ri,  his  heirs  and  assigna  for  ever.  By  act 
ut  paziiaaient  pesaed  in  5S  0. 8.  e.  Ixxi,  redling  these 
lettan  patent,  and  that  the  market  had  been  held,  tliat 
tbeDnkeof.%4/Srrfwassdsed  in  fee  of  the  market,  and 
the  ground  and  soil  whereon  it  was  then  faolden,  the 
owtMn  of  the  market  were  authorised  to  take  frwn  the 
setlfr  the  coUb  then  usaally  taken  or  collected  witlun  the 
markeL  TTie  pUintifis  were  the  lessees  of  the  maike* 
raidsrthcDukeofBft^&rrf.    The  defc»d«»t  Tesided  in 
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JtSW.  Jama  Stnxtf  about  seventy  cnr  eighty  yards  without  tltc 
linnits  of  the  market,  and  between  the  hours  of  six  and 
ei^t  o'dock  of  the  morning  of  the  4th  otjamtaty  1825, 
a  waggon  loaded  with  greras  was  drawn  up  before  his 
door,  and  the  same  were  there  ei^osed  to  sale  akid  sold 
by  him.  There  was  evidence  to  shew,  thatdnnog  some 
part  ^  the  time  while  he  wap  selling:  the  greens  diere 
was  room  for  his  oart  in  th6.iaarket.  The  agent  of  the 
pfauntiffii  demanded  limn  the  defendant  a  toll,  but  .did 
not  apprias  haB  that  then  was  room  for  his  cart  in  th^ 
mailutr'  The  defendant  refosed  to  pay  the  toll,  upon 
the  groond  that  he  was  not  bound  to  pay  toll  for  goods 
wbkh  he  sold  in  James  Street.  The  northern  part  of 
the  market,  whidi  was  next  to  James  Sireetf  was  that  part 
usually  iqypropriated  to  carts  and  waggons  with  vege- 
tables. On  the  north,  the  west,  and  east  sides  of  the 
market,  the plaintiffilet crat  to di£Rsrent individuals pArt 
of  the  space  in  the  marketrplace  between  the  denter 
stone  and  the  railing,  (that  being  the  space  allotted  for 
(carts  and  waggons  with  vegetables, &c.  for  sale,)  standing- 
room  for  their  carts,  for  which  these  persons  paid  yearly 
or  weekly  rents,  and  the  space  so  let  to  them  was  always 
kept  for  them,  and  each  of  the  tenants  had  a  particular 
place  for  the  purpose  of  placing  his  cart  This  standing- 
room  was  occupied  in  the  early  part  of  the  morning  by 
the  growers  who  come  from  the  country,  and  afterwards 
by  the  higglers,  and  rent  was  paid  by  both.  Part  of  the 
.space  in  the  centre  of  the  market  was  let  out  to  yearly 
tenants  for  sale  of  different  articles,  not  being  fruits^ 
flowers,  or  vegetables ;  and  there  were  china  $bops,  old 
iron  shops,  and  some  public  houses.  About  one-third 
of  the  space  allotted  for  the  market  was  occupied  with 
covered  buildings.  It  appeared  that  toll  liad  been  fre- 
quently 
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quenlly  collected  in  Jatnes  Street.  In  otHisequence  of  so 
much  of  the  market-place  being  appropriated  to  other 
paiposes,  the  ranwning  Rpace  was  on  ordinarjr  occasitms 
fallj  occupied.  The  Lord  Chief  Justice  (without  ad- 
Teiting  to  the  &ct,  that  daring  part  of  the  time  while' 
the  ddendant  was  selling  his  ve^^bles,  there  was  room 
fi>r  his  cart  in  die  market,)  was  of  opinion  that  the  lessees 
of  die  maricet  were  not  entitled  to  maintain  this  action, 
unlesa  they  gave  up  the  whole  space  for  the  use  of  those 
who  attend  it  from  day  to  day  for  the  purpose  of  selling 
those  commodities,  to  the  sale  of  which  the  market  was 
devoted,  and  the  plaintiffi  were  nonsuited,  but  liberty 
was  reserred  to  them  to  more  to  enter  a  rerdict.  A  role 
niu  haring  been  obtained  for  tfaat  purpose  In  last 
ACcfcigfeiM  term, 

Seariea  and  Manyai  now  shelved  cause.  This  acUoa 
is  fiMmded  upon  a  supposition  tfaat  the  defendant  has 
fraudulently  evaded  the  payment  of  toll,  and  that  the 
profits  of  the  market  of  the  plaintiff  have  been  thereby 
^vidged.  Now  the  plaintifls  cannot  be  damnified  by 
any  aalaont  of  their  market,  made  at  a  time  when  tbeir 
market  was  already  fully  occupied  by  other  goods  there 
exposed  to  sale,  because  they  thereby  derived  from  the 
lolls  payable  on  those  goods  the  fnU  benefit  contemplated 
by  the  grant  of  the  franchise.  It  is  therefore  no  injury 
to  them. if  during  such  time  a  person  sell  near  to  thdr 
maricet.    So  if  the  lord  appn^riabe  the  whole  of  the 

.  ^Mce  intended  for  the  market  to  other  pnrpowa,  he  cai^ 
not  bring.any  actjcm  against  a  perscm  for  selling  out  of 
his  Tnairkrt.  Or  if  be  apprt^riate  part  of  the  space  in- 
tended for  tlie  market  to  other  purposes,  and  the  residue 

d  the  spnce  is  fully  occupied  by  goodaexposed  to  safe 

there, 
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ISflB.  thdce»  he  cmuioI  mainttoD  an  actfen  against  othcor  per* 
woiB  ton  atUing  near  to  his  inarklBt.  The  mirket  dugfat 
to  be  open  to  every  pecMm  who  cbidMi  to  reBort  there; 
-but  here'  pardcnlar  indi^idiials  had  tbi  piiink^  of 
fkUcbg  iheir:  carts  in  partioular  {daoes^  and  the  ^Mioe 
dktted  for  the  pofpoMBS  <^'the  maricet  was  generally 
fidk  If  itiWBs  so  at  tiie  tin^e  when  the  diefaidaikr  iras 
asUbg  lus  goods  in  JUbiStees^  then  the  pbiodflb  have 
ansfinisfd  no  dsttiige  wfaatoriMr  by  ^  sanie.  But  'asf> 
spnhing  that  (during  some  |^  of  the  time  he  nsss  'so 
sdhi^fltts  goods 'in  Jams  Siredf  there  was  xoom  in  the 
igMrlbst;  siill,  in  csderto  chargehim  with  fiEandolentlf 
wadfaig  Am  payment  of  toU»  it  ought  at  least  to  be 
shewn  that  l)ie  l^ew  ithat  there  was  space  for  him  wiAin 
the  market  at  that  time.  He  might  reasonably  jMntaine 
that}  as  there  was  not  room  for  his  cart  on  ordinary 

ioos^  thereiwaa  not'  on  that  paiticiilar  occaddn; 

:if  so,  he  cannot  be  said  to  have  firandulently  ia- 
^tended  to  deprive  the  plaintiff  of  his  toll. 

Gumey^  Demnanj  Bro^gfam^  and  Hutchinson^  contrl. 
The  plaintiflfs  by  having'  proved  the  grant  of  a  market, 
and  a  sale  of  goods  near  to  their  market  by  the  de- 
-fendant,  were  entitled  to  recover  in  this  action.  It  lay 
iqpoh  the  defendant  to  shew,  that  at  the  time  cf  snch 
sale  there  was  not  room  for  him  within  the  market. 
Tliere  was  evidenpe  to  shew  that  there  was  room  for  hb 
cart  in  the  market  Secondly,  it  is  no  answer  to  this 
-action,  to  shew  that  the  lord  or  lessee  of  the  market  has 
appropriated  to  other .  purposes  part  of  the  qpade  in« 
tended  for  the  market  If  there  was  room  for  tlie  de- 
fendant's cart,  he  h^  no  rig^t  to  resist  the  payment  of 
toll.    As  between  the  lord  of  the  market  and  the  seller 

of 
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of  goods  the  former  dainu  his  toll,  on  the  ground  thftt 

the  seller  has  the  benefit  of  having  his  goods  exposed  for 

sale  to  the  |>erBons  resorting  to  it,  and  he  la  defraHded  of        wfox 

bi»  toH  b;  tlie  act  of  the  seller  in  not  coming  in;o  the 

market  bat  selling  near  to  it.     The  defendant  in  this 

Que  does  not  deny  that  he  had  all  this  advantage,  but 

revises  to  pay,  because  part  of  the  market  is  appropri- 

lUd  to  other  purposes  than  the  sale  of  f)ruibs,  flowers,  and 

vegetables.     The  defendant  has  not  been  damnified  by 

part  <^  the  market  having  been  so  occupied,  and  he  h^s 

derived  s  benefit  from  the  market  by  selling  his  goods. 

Ber  V.  0tardett{a)  is  an  enthority  to  shew,  that  it  is  opt 

snlatrtul  for  the  lord  of  a  market  to  erect  and  let,  out 

italls  in  a  market,  if  suSicient  room  be   left  for  the 

oarket  p^<^le. 

gjywwTT  C.  J.  1  thought  at  the  trial,  that  bc^re  th* 
kmf  of  this  market  or  bis  lessee  could  complain  in  s 
court  of  law  of  a  person  who  sells  widiout  the  limits  of 
tbe  market^  as  doiqg  him  damage,  it  was  incumbent  upoQ 
Jtim  to  aliew,  (or  at  least  that  the  contrary  should  not  have 
■gjTwnTd  in  evidence  against  him,)  that  no  part  of  tli* 
iQariwt  which  ought  to  be  open  and  free  of  access  for  the 
public  awommodattoii,  is  wit^  his  assentdevotsd  to  other 
purposes.  I  still  cotuinue  of  the  same  ippinioo.  It  may 
1)0.  true,  periiaps,  upon  a  critical  examination  of  the 
Bvjdwu^  that  during  some  part  of  the  time  when  the 
jffepdaDt's  cart  was  staoding  in  Jamei  ^««^  there 
Oiay  huave  been  room  for  it  within  the  limits  of  the 
BprVrti  But  assuming  that  to  be  the  iii^t,  it  would  not 
alter  my  opinion  as  to  the  right  of  tb«  jdointiff  to  mwn- 
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idiM.  tain  Uiia  uetitoot  becsiue  %  aceofding  to  the  general  and 
ofdtBsrjr  use  which  is  made  of  thb  marketi  ihp  public 
are  defiriTed  of  the  accomniodation  which  they  ooght 
to  ha?e^  and  if  it  generally  happens  that  the  space 
allotted  to  them  is  wholly  filled  upf  then,  inasmuch 
as  the  lord  of  the  market  or  the  lessee  cannot  com* 
plain  of  a  person  selling  near  the  market  at  a  time 
when  it  is  fully  it  is  incumbent  upon  the  lord  or  the 
lesseCf  when  on  a  particular  occasion  it  is  not  wbcdiy 
oocnpiedi  to  give  notice  to  any  person  whom  he 
sedu  to  diaige  with  a  toll,  that  there  is  room.  .  Not 
having  done  so  in  this  case^  I  think  he  had  no  right  to 
dmm  of  a  person  sdUng  out  of  the  market  the  same 
toll  as  if  he  had  sold  in  the  market  It  has  been  said 
that  many  of  these  erections  in  the  market  have  eadsled 
from  very  ancient  times,  and  that  may  be  so.  Probably 
when  the  market  was  first  erected,  the  space  allotted  fiir 
it  was  more  than  the  public  accommodation  required, 
but  by  the  great  increase  of  population,  and  the  conse- 
quent increase  of  the  consumption  of  T^etables,  Aat 
space  has  now  become  insufficient.  Those  erections 
and  those  appropriadons  of  the  space  allotted  for  the 
market,  which  in  former  times  might  be  legitimate  and 
reasonable^  have  now  become  illegitimate  and  unreason* 
able*  Before  the  lord  of  this  martcet  can  maintain  an 
action  agiiinst  any  person  for  defrauding  him  of  his  toll 
by  selling  near  to  it,  he  must  remove  all  the  obstructions 
and  devote  the  whole  of  the  space  to  the  object  for  the 
furtherance  of  which  the  grant  of  a  market  upon  that  space 
was  intended,  viz.  the  accommodation  of  persons  who 
come  there  to  sell  commodities  of  a  particular  description. 
It  appeared  in  evidence  that  there  were  china  shops  and 
public  houses  upon  this  space.     Now,  althougli  public 

houses 
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houwsniay  be  cotivenieDt  to  persons  resorttiig  to  the  mar- 
kel,  yet  they  may  well  be  placed  without  the  limiu  of  the 
market.  If  they  are  incoosistent  with  that  appropriation 
of  the  space  which  the  law  coDtemplated  for  the  benefit  of 
the  public,  the  lord  must  remove  them ;  if  the  lord  wishes 
to  briag  an  aaion  against  any  person  for  not  selliug  in 
the  market,  he  must  first  shew  that  there  has  iiot  been 
such  an  appropriation  of  the  space  allotted  to  the 
market  as  excludes  that  person  from  the  market. 

Batut  J.  I  am  c^  the  same  opinion.  Wherever 
ihetc  is  the  franchise  of  a  market,  the  lord  has  certain 
i^^ts^  but  be  has  also  certain  duties  to  perform  towards 
the  public  in  respect  of  those  rights.  One  of  those 
dnties .  towards  the  public  is,  that  the  lord  shall)  as 
&r  as  the  limits  of  the  market  will  allow  of,  take  care 
that  there  is  sufficient  room  for  all  the  purposes  of  the 
raark^  Now  this  is  a  market  created  by  charter 
for  a  specific  purpose,  and  having  specific  Itmiu.  .  Ge* 
neralJy  speaking,  if  the  space  allotted  for  the  .market 
isjaore  than  is  necessary  for  the  purposes  of  the  mar- 
kfb  io  .«idinaiy  .times,  the  lord  may  lawfully  app^priate 
»|M>rt-of  that.space  to  other  purposes;  but  whenever 
the  ccqaTenieoce  of  the  public  frequentiog  the  market 
nequiKS  that  the  whole  of  tlie  qiace  shall  be  dedicatsd 
to  the  use  of  the  market,  then,  as  it  seems  to  me,  there 
is  an  obligation  on  the  part  of  the  proprietor  so  to 
dedicate  it  And  if  at  ordinary  times .  there  is  not  suf- 
fidoit  space  ibr  the  purposes  of  the  market,  I.  think 
that  he  cannot  bring  any  action  against  a  person  who 
m;1Is  out  of  the  limits  of  llie  market,  unless  he  shews  that 
lie  first  a  [prized  that  person  .that  there  was,  at  the  time 
of  the  bale,  room  in  the  market  to  which  h^  mightresort. 
Bb  2  If 
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1886*  If  tlie  lord  does  oommmiioil^  that  to  the  partyt  tbeit 
p^jjj^  there  nuiy  beiin  obligatiota  on  him  to  go  into  ^  mark^ 
but  be  is  not  bound  to  attend  de  die  in  diem  ft)r  the 
pufpose  of  seeing  whethetr  thers  be  or  be  not  room- 
Now,  in  this  case^  the  plaintifi  did  not  apprize  the  de* 
Ibndant  didt  there  was  room  £dt  him  in  the  market,  but 
they  merdy  demanded  the  toll.  In  my  opifiion  thevi> 
was  a  fraud,  but  it  was  a  ^ud  practiied  by  the  kssees 
of  the  laarkety  and  not  by  the  deAndant.  One  of  tba 
objects  which  ought  to  be  attended  to  by  the  owner  of 
a  market  is,  that  the  nuisance^  iHiieb  is  the  n^KMOy  win- 
seqnenoe  of  it»  shall  be  confined  to  the  limtis  of  thb  sntkel^ 
Now  in  this  easfe  it  appears,  that  on  market  dsyfc  Jbisui 
SireH^  which  is  out  of  the  merket^was  treated  by  Aii  kmmb 
as  a  part  of  the  market.  It  was  encofiibeved  wMi  «am. 
The  lord  of  the  market  dahaied  a  uM.  iSJT  the  penMM 
selling  in  that  street,  he  thersfare  petmitsed  tbemik^kall 
there^  provided  they  paid  him  the  tcM,  bat  if  tbey  did 
not,  then  he  considered  them  as  wvongMdotl^.  In  my 
opinion  this  nonsuit  was  right,  because  It  was  clearly 
proved  that  there  was  not  sufficient  reom  fcr  the  'pur* 
poses  of  the  market  within  the  specified  timitB  on  ^oidi* 
timy  occasions,  and  there  was  no  epecific  CdmmnnicatioD 
to  the  defendant  at  the  time  be  was  seiKng  hi  Jbst^ 
Sireetj  that  there  was  room  lor  hiaii  to  |>lace  Ms  eait 
within  tiie  limits  of  the  markets 

LiTTLEDALE  J.  (a)  I  am  of  opinion  that  this  nonsnk 
was  right.  The  Dake  o(  Bed/btd  is  the  owner  of  the 
'Soil,  and  has  a  grant  from  the  crown  to  hoU  a  warks^ 

(a)  Bciivsfd  J.  not  Innring  bMO  pivtciii  daring  Um  mgnrntnt,  gave  no 
opinion. 

which 


b 


(iij  S£aU,S3S. 

Bh  a  pluntifi* 
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wbwiigrant  is  coofirmed  by  Qfit  ofparliuneDt;     ShcIi  a        1^9^ 

ipwntee  is  not  bouod  to  extend  tUa  market  over  thf^ 

whole  of  tbe  soil;  he  may  appropritte  ip  wjch  poly  of 

the  soil  as  is  sufficient  for  the  purposes  of  the  marketi 

and  be  iriay  shift  and  change  |the  market  to  dtSer«in 

paits .  of  tbe  space  apedfied  ia  the  gr^uit.     That  w^ 

expressly  decided  ia  CurmeH  v.  Salteld  {ft).     The  iPiikf 

vT  iietybrd^  as  tlie  owner  of  this  franchise,  tberafiH^  wa# 

not  bonnd  to  af^ux^riate  the  whole  of  the  sp^oe  meor 

tioDcd  in  the  grant  to  the  purposes  of  ^he  market,  ttnletv 

jt  mu  actually  necessai^ ;  hut  before  he  or  bi^  lessee  can 

briag  an  action  for  the  disturbance  of  the  franchise  I  thinly 

he  if  bound  to  shew  tfaat  he  has  left  snfficiQiit  room  fiir 

the  pqrpos^  for  which  the  franchise  was  granted  M>  hioif. 

Mow  here  it  appears,  that  there  is  not  room  at  all  Umep 

eS  the  year  for  tbe  persons  resorting  to  this  markcL 

lo  4;Qfuequenc8  of  this,  mapy  persons,  and  among  then 

the  defendant,  sdl  out  of  the  market.     I  concur  in  the 

aigument  urged  on  the  part  ^  the  plainttffi,  that,  gene- 

inlly  speaViag*  in  such  an  action  as  (his,  it  li^  vpon  thjt 

de^XHtwjit  to  shefr  that  there  is  not  room  for  bim  witbif 

the  nar^ ;  for  when  the  plaintiK  have  once  es^Usliad 

ibmc  right,  and  it  appears  that  the  defendant  b^s  sold 

things,  winch  are  the  subject  of  sale  in  tlie  market,  sp 

near  xhat  it  would  primft   &cie   be  a  fraud  i^Ktn  thie 

owner  of  the  market,  it  lies  upon  tbe  de&oduit  to  rebiH 

tbe  case  so  established.      But  here  it  was  shewn,  that 

a  part  of  the  space  allotted  fof  tbe  market  was  appro- 

priaj^ed  to  other  purposes.    There  were  china  shop*, 

■aa   old   iron   shop,   and    ^ome    public    houses*      The 
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1836.       pUintite  bad  no  right  to  put  iitem  into  that  space 
which  was*  distincdy  iqjpropriated  by  the  grant  for  the 
sale  of  fimity  flowers,  and  vegetables.     The  lord  of 
the  market  has  the  direction  of  the  market;  he  may 
dBiect  the   vegetaMes  to  be  sold  in  one  place,  the 
fruit  in  another,  the  flowers  in  another.    So  he  may 
direct  that  carts  shonld  come  to  one  place  and  baskets 
to  another,  by  virtue  of  the  general  power  which  he  has 
l&s  lord  of  the  market,  but  he  is  bound  to  appropriate 
the  wliole  space  to  the  purposes  of  the  market,  if  the 
'puUfc  conveniience  require  it:  '  Maiiy  actions  similar  to 
this  have  been  brought  agunst  individuals  selling  thdr 
goods,  so  as  to  defraud  the  loid  of  a  market ;  but  in  all 
those  cases  it  appeared  in  proof,  that  there  was  sufficient 
rckim  for  those  persons  to  come  there  if  they  thought 
flt';  and  I  infer  from  thence,  that  it  is  necessary  for  the 
lord  of  the  market  -  always  to  set  out  sufficient  space  for 
the  purposes  of  the  market   If  the  right  claimed  by  the 
plaintiffi  were  established,  the  Duke  of  Bedford  or  his 
lessees  would  gain  more  by  this  market  than  they  have 
a  right  to  do.     They  have  now  the  full  profit  of  the 
market,  for  they  have  the  benefit  of  toll  upon  all  the 
goods  sold  there ;  but  by  this  action  his  lessees  seek  to 
establish  a  right  to  toll  upon  goods  sold  in  JRusseU  Street 
and  James  Street^  which  are  without  the  Innits  of  the 
market ;  by  that  means  they  would  gain  a  much  larger 
profit  than  they  have  a  right  to  do.     It  is  said,  that  upon 
'the  morning  in  question  there  was  sufficient  space  for 
the  defendant  to  place  his  waggon  within  the  market ; 
but  it  appeared  in  evidence,  that  for  a  considerable  part 
of  the  year  the  market  was  so  occupied  that  it  was  im- 
possible for  the  defendant  to  get  into  it.     I  think  he  is 

not 


Paiiin 
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not  bound  to  be  upon  the  watch  day  by  day,  and  hour 
by  hoar,  to  get  a  spot  where  hia  cart  can  stand.  As  it 
was  proved  that  the  market  was  generally  occupied,  it 
lay  upon  the  plaintiK  to  shew  that  the  defendant  knew, 
that  on  the  moming  in  question  there  was  space  for  bis 
cart  in  the  market.  The  rule  Sot  a  new  trial  must  be 
£scharged. 

Rale  disdarged.  (a) 

(a)  la  ofdtr  to  duialua  u  actioo  of  thii  mturt,  il  Menu  («  be  in- 
cumbcM  on  ibe  pUintiff  la  ntabliih  that  tbe  dtfeadaatjrmduliilly  nld 
pndi  Mw  ID  lb*  mukci,  but  out  of  iu  linil^  in  ord«r  la  aroid  th*  loU. 
Sf  Blateg  1.  DiioMt,  Cmep.  661. 


Keegan  aiiaimt  Smith.  frtdHo^at, 

°  JprU  sab. 

A  SSUMPIT  for  meat,  drink,  washing,  lodging,  and  A  hui^  w 

other  necessaries,  found  and  provided   (or  JS/isa  csMri«i>io- 

ridadCvhk 
jfxa,  the  wife  of  die  defendonL     At  the  trial  before  wjftpMdhfK 

jOioit  C.  J.,  at  the  Middlesex  sittings  after  Trinitif  term  ^clMlMiinl 

1826,  it  appeared,  that  the  action  was  brought  by  the  ^^^jioMn^ 

plaintiff  to  recover  the  sum  of  SI/.  6s.  Hd.  for  board  J^J^^^^ 

and  losing,  furnished  to   the  defendant's   wife,  firom  *"*!"^1^ 

ibe   I9th   uf  Jidu   to  the  8th  Noucmber  I8S4.      Tlie  ti»ai)nx»7 

""  U  twpnafroM 

plaintiff's  case  was  admitted.     On  the  part  of  the  de-  KUtabHvn 

tb«  linw  wbcn 
fendant  it  was  proved,  that  hia  wife,  in  Febrtuuy  ISH,  tbetwconriM 

.      a  .        p  I  -      .         I  i-  we™  praridfld 

had  insututed  a  suit  m  the  consistory  court  tor  a  resli-  {„  the  wife. 

li)ti(Hi  of  conjugal  rights,  and  in  about  a  month  after, 

aoMher  suit  for  cruelty  and  adultery.     In  the  latter  suit 

■         the  Court,  on  the  3d  of  December  1824,  decreed*  tbat 

H         the  del'enJant  should  pay  to  his  wife,  pendente  lite,  302. 

H  B  b  4  per 
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liMi       per  anmiiOy  ih  qaaitbrly  |Mqniieiits,  to  commence  firom 
'  die  *8th.  of  HiEnvai.  precedtDgi    Tbere  was  no  distinct 

'  if^"*  evickiioe  that  that  amn  had  been  paid,  but  the  r^;i8trar 
of  the  ooort  pvoved»  duU^  in  de&ult  of  paymait,  a  mo- 
nition, might  have  iasned  within  fifteen  days  after  the 
decree^  and  diat  no  such  monition  had  ever  issued. 
The  Lord  Chief  Justice  was  of  c^inion,  thaty  even  a»» 
snming  that  there  tiras  evidence  sufficient  to  shew  that 
the  alimony  had  been  paid  finom  the  8th  March  1884^ 
still)  as' the  €boreefer  alimony  was  made  subseqoo&dy  to 
the  time  when  die  plaintiff's  demand  accrued,  it  was  no 
defience  to  the  present  acUon ;  and  he  directed  a  verdict 
to  be  entered  for  the  plaintifi^  widi  lii)erty  to  the  de- 
fendant to  move  to  enter  a  nonsuit.  A  rule  nisi  for 
that  purpose  having  been  obtained  in  last  Michaelmas 
term, 

Denman  and  Maule  now  shewed  cause.  The  debt 
was  contracted  by  the  defendant's  wife  between  the 
eommencement  of  the  snit  in  the  ecclesiastical  court 
and  the  decree  for  alimony.  During  that  period  it  was 
uncertain  whether  any  or  what  alimony  would  be  al- 
lowed. A  perfect  right  of  action  had  once  accrued  to 
the  plaintiff;  that  cannot  be  l>arred  by  matter  arising 
ex  post  facto.  It  is  true,  that  the  decree  directs  the 
alimony  to  be  paid  in  respect  of  the  period  daring  which 
the  plaintifPs  demand  accrued ;  but  the  circumstance  of  a 
husband  having  become  bound  by  agreement,  or  by  a 
judgment  of  a  court  of  eom)>etent  jurisdiction,  to  pay 
alimony  from  an  antecedent  period,  cannot  bar  a  right 
acquired  before  he  became  so  bound. 

Tifieiaif 
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Tiathit  contra.  It  is  laid  down  by  Lord  Manffieid, 
in  Oaanl  r.  Dart\fbrd{i),  that  where  the  hutbuid  and 
wife  live  separate,  the  pcrscHi  who  gives  credit  to  the 
vite  is  to  be  considered  as  standiDg  ia  her  place,  ioaa- 
mii^  as  the  husband  b  bouod  to  raaintaiii  her)  and  tho 
q)intaal  court,  or  a  court  of  equity,  will  Compd  hitn  lo 
giant  her  ao  adequate  alimony  |  And  if  upon  separatitHi 
the  hashaiid  agrees  to  make  her  a  M^arate  allowaDM 
aad  pays  'A,  he  is  not  liable  because  she  has  do  for- 
ther  demands  upon  him.  Now  in  this  case  the  wiA 
had  obtained  a  decree  in  the  ecclesiastical  court  for 
alimony,  payaUe  in  respect  of  the  period  during  wfricb 
the  platiittff*s  claim  accrued,  and  it  must  be  taken  upon 
the  evidence  that  that  alimony  was  paid.  She  there* 
fore  bad  no  further  claim  upon  her  husband ;  Ae 
plaiatiil^  her  creditor,  stands  in  her  situation,  and  Aere- 
fore  can  have  no  claim  against  him. 

Abbott  C.  J.  At  the  Ume  when  this  credit  was 
given  it  was  uncertain  whether  any  or  what  alimony 
would  be  allowed.  The  decree  of  the  ecclesiastical 
court  by  which  it  was  allowed,  votAi  P^*^  ^^^'^  ^^ 
whole  debt  clmmed  by  the  plaintiff  was  incurred.  I  am 
of  opinion,  that  the  pUintiff's  right  of  action  cannot  be 
taken  away  by  an  event  which  has  happened  subsequent 
to  the  time  when  that  right  of  action  accrued.  The 
rule,  therefor^  For  entering  a  nonsuit  must  be  dis- 
charged. 

'B&^L'e.Y  J.  Although  the  cre(!Ktor  may  he  considered 
as  clatmiog  tiirough  the  wife,  yet  if  the  husband  does 
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1896l>  not  supply  the  wife  with  die  means  of  pioGnriiig  neoet- 
series,  he  gives  her  A  credit;  and  upon  thet  gnMmd  the 
hiw  implies  an  authority  from  the  husband  to  her»  that 
she  nu^tMitract  (or  what  is  absolutely  necessary  for  her 
sustenance.  In  this  case  cImk  ie  no  fvoof  that  the  hus- 
band sujqplied  her  with  necessaries  from  the  19th  of 
«Ai|y  to  the  8th  Naomber  1684^  during  which  period  the 
plaintiff-8  demapd  accrued.  The  wife^ .  therefore^  had 
an  aothoriqr  from  the  husband  to  contract  die  debt  an 
question. 

HoLBOYD  and  Littledaub  Js.  concurred. 

Role  discharged. 


jSl^i^,  Shipton  and  Another  against  B.  Casson. 

JAilaTS  j".     ASSUMPSIT,    The  dedararion,  which  was  of  JBttfer 
**^_^*y^  term  5  G.  ^.^  contained  the  common  counts  for  work 


to 

fxfttlw  ■mount  and  labour,  and  the  money  counts.  Pleas,  the  general 
c  QBdatduiig  issue  and  set  off  for  goods  sold  and  delivered,  money 

ftO  ffllMSOtCO 

tiio  pqriiMnt  of  lent,  paid,  &c.  At  the  trial  before  Abbott  C.  J.,  at  the 
daymftwtlio  London  sittings  after  Hilary  term  1825,  a  verdict  was 
becttnodue,  found  for  the  plaintiffs  for  466/.  19s.  Sd^  subject  to  the 
^^Si^mwunt,  ^^P"**^**  ^^  *^*  CJourt  upon  the  following  case.  On  the 
SSt^ii??"*  ^^*  o(  November  1823,  die  defendant  was  indebted  to 
and  pvUj  in  the  plaintiffs  in  the  sum  of  707/.  ISs.  Si  On  that  day 
A  wroto,  ae-     the  plaintiffs,  and  Henry  Casson,  the  defendant's  &ther, 

knowlodgiog 

tho  receipt  of 

tho  bills  and  notaa,  and  said  tlity  should  be  placed  to  ^.'t  account:  Held,  that  altboi^ 

ha  was  not  bound  to  accept  the  remittance  so  madcy  yet  hsTing  done  so,  he  had  thereby 

waved  all  objection  to  the  time  when  it  was  sent,  or  the  manner  in  which  it  was  made  up> 

and  thai  he  could  not  afterwards  maintain  an  action  against  ^.  upon  the  ground  of  his 


having  fkikd  to  pay  the  Srrt  instalment. 

At  the  time  or  making  tfie  said  agreement,  A,  contracted  to  sell  and  delirer  to  P.  a 
quantity  of  bark.     He  delivered  a  small  part  only,  and  failed  to  complete  his  contracL    B. 


never  returned  the  part  delivered :  Held,  that  J,  was  entitled  to  set  off  the  value  of  that 
part  against  J7.*s  demand. 

and 
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and  the  Kveral  other  persons  whose  RBmes  appear  to  be  1886> 
sahseribedi  signed  the  following  memoranduin  of  agree-  _\  " 
tnent.  **  Whereas  B.  Caaon,  of  Sadcoata,  stands  in-  at^ti 
debted  to  ns,  whose  names  are  hereunto  subscribed,  m 
the  sereral  sums  wrote  (^)po8ite  our  respecdve  name^ 
which  be  being  unable  at  present  to  satisfy,  hath  re> 
quested  us  to  grant  htm  time  for  payment,  in  manner 
beidn  written,  to  which,  in  consideration  and  on  con- 
dhioa'of  his  bther,  H.  Catstni,  agrewig  to  guarantee  tfae 
fiill  pajnnent  thereof)  we  respectively  consent,  and  hereby 
do,  and  each  of  us  doth,  grant  and  allow  unto  the  said 
A  Guson  time  for  paj-ment  thereof  in  manner  following : 
and  hereby  promise  and  agree  that  we  will  not  su^  in»> 
plead,  prosecute,  or  otherwise  molest  or  harm  the  sud 
B.  Cation  for  or  on  account  of  our  respective  debts 
owing  to  us,  unless  or  until  some  default  be  made  by 
bin  or  them,  of  or  in  the  payment  of  the  said  req)ective 
'SDOii  at  the  times  hereby  agreed  to,  that  b  to  say,  at 
four  months  from  the  date  hereof  payment  at  the  rate 
of  ^t.  in  the  pound,  at  eight  months  from  the  ditte  heret^ 
other  7*.  in  the  pound,  and  at  twelve  months  from  the 
date  hereof  the  remaining  6s.  in  the  pound."  On  the 
VltktiS  March  1824,  H.  Casmtt  sent  to  the  plaintiffii  a 
letter  as  follows :  "  Inclosed  are  three  bills,  a  bank  post 
bill  and  bank  note,  value  ti^ether  242A  \0s.  Gd.  Please 
credit  my  son's  account  Ibrthe  amoant,  and  acknowledge 
the  lec^t  in  course  of  post."  -The  plaintifi  received 
the  aud  letter  and  remittances,  and  on  the  29tb  of 
March  wrote  the  following  letter  in  answer.  **  Yours 
4(th«  27th  instant  is  received  this  day,  indonng  bills 
nnd  note,  value  242/.  \0s.  6d,,  which  will  pass  to  your 
Mtn's  account  when  paid."  'Hie  defendant  proved  by 
way  of  «t  off,  the  delivery  of  bark  to  the  plaintiff  to 

the 
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IHti  tk^wmmt  of  8fi  4m  on  tto  monmg  of  ibt  MA  of 
vMwMi&fr  lMt&  InmiMwtowlucbtfieiiUuiitifipr^^ 
dNltfttch  bark  ww  put  of  » qoanti^  btrgaioed  bj  the 
cMwdmt  to  bo  ddiverod  to  the  pkiotift  by  tbo  tMow^ 
ing ooptmsif  «« Sold  T.fitqrtofi  ond  Son  tfie  mMitt  of 
tiio  bftfk  UU  io  A  .Ayi/  wmdionio  lor  te  por  too  on 
tiNi  iowiof  pviooy  to  bo  tUMfecftid  to  bw  ocsooiintf  ami 
aftor  tbia,  tbo  «Stb  of  Hmmbcr.  ot  tb^r  mk  ond  o»t 
popoc^  tbo  qoMKi^r  obom  «7  tom^  17  o«t«  A  Onmm 
p«fiQgottojipoiiooiord4iioi7/*  Thoiovompmofw 
lOb  par  Mi»  Bai^taa  wono  bifod  ky  tbo  phiaiiiiB  4i 
toiko  oarajr  tbo  boHi»  oimI  ooo  biid  fixr  aovao  daya  wM»§ 
ftr  tbo  bairk,  and  tbon  vapt  away>  Ibo  deAndant  botnig 
iulod  IP  ddurer  tbo  foaidiio  of  the  qpapli^  atipidaMl 
aoaofdwg  to  bit  oootraot,  iritbia  a  i^asopaMo  liino  oAir 
Ibe  ooptract  It  appaaned  tbat  Mn  Saf€$9  io  vboae  poot 
oaonon  tbeaaid  barfc  wasf  floppod  tbi&doUTeiy  oftboiMi^ 
diue  to  die  plaintiffi»  and  ^y  only  obtained  barfc  lo  iba 
vnJpo  of  8S/«  4^  in  part  of  tha  aaid  enturo  quantity.  Tbo 
&n%  instalmont  of  7<*  in  the  pound  on  tbe  said  d^  of 
707^  1 85.  Sd^  due  from  tbe  defendant  to  tbo  pUuntiW^ 
anounted  to  847/.  IS;.  7di»  being  5/.  S$.  Id.  more  than 
the  aam  remitted*  If  the  8d/.  i^.  for  tbe  barfc  delivered 
to  the  plaintiffi  was  to  be  deducted  and  allowed  U>  tbo 
defiandant  from  the  pum  of  707L  ISs.  9dn  then  7i(i  in 
the  pound  on  the  re^due  l^ft  the  remittanoe  made  fay 
H*  Qu$m  8A  I9s*  9d.  more  than  the  finst  instalment 
ivopld  amount  to.  Tbia  action  was  commenced  befiMre 
ibo  second  ipatabnant  became  due.  The  case  was  now 
jaigped  by 

ClUtijf  for  the  plaintiffs.     First,  the  remittance  made 
fay  the  falb^  was  too  late.     Where  an  agreement  is 

entered 
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MteracI  into  for  tha  dwehaif^  of  a  debt  by  Instalmenis, 
tbeiDOiHgrtnuttbepaidoatbevefydsyappoioted,  Leigit 
t.  Barry  {m).  !%«  ou*  of  Cranley  v.  HilUtry{b)  tittrm 
kow  nnctly  tha  d«btor  is  held  to  tin  perfbnnance  of  the 
kargftiik  There  a  Oompoutioa  was  to  be  paid  in  bill*, 
Md  II  WW  held  that  the  debtor  ought  to.  have  tandered 
ib«  UUi  OD  the  right  day*  and  that  it  waa  not  saffictwU 
Aat  be  had  th«m  ready  to  be  delivered  to  the  creditor 
M  raqoitt.  Secondly,  the  remittance  sent  waa  imnffi- 
ciMtin  two  respects;  firat,  it  should  have  been  id  cash, 
MdiMtpwtlyai  bills;  aecondly,  the  amooat  was  hh 
NfioiaBtt  for  the  defendant  bad  no  ri^  to  set  off  against 
tfaa  dsHBDd  of  the  plaintifb  tfae  ralue  of  the  berk  dcK* 
.  The  agreeaient  bomd  the  debtor  to  pay  • 
a  of  wowcy  on  a  certain  day;  he  oooM  not 
^tto  rednce  that  snm  by  settklg  off 
K  cDmtcr  demand.  Ag«B,  the  contract  for  the  rbola 
bfthe  ^aA.  tras  eetira,  and  had  not  been  oompleted  fay 
HMdafoodaatj  be oonld  not  therefor*  dahn  tosetofftbe 
price  of  the  small  'qtwntity  ddirered,  Waddit^fan-w, 
Okaeric),  fVaOer  f.  DiMm  (d). 

:ftHfer>-eaotn(,  wn  itt^ped  by  ^  Court 

AbbovtCJ.  The  fint  ^cstion  b,  i^etlKr  the 
Wta  «Mt  aa  pttjrment  of  tiie  first  tnstalment  was  tmS- 
«icnt;  that  depands  upon  the  qaeBd<m,  wbcllMr  the 
fiUb^  were  bonnd  to  pay  for  the  baric,  whidi  they 

naiived  and  kept,  according  to  its  just  ndes,  or  whether 
they  were  entitled  to  keep  it  without  making  any  sooh 
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IMS.  payment  I  agrees  that  if  a  contract  is  madb  fiir.  tha 
purchase  of  ia  large  quantity  of  any  article^  and  apart  only 
is  delivered,  the  vendee  is  not  bound  to  pay  for  that  part 
before  the  e^qpiration  of  the  time  fixed  for  the  dd&imf: 
of  the  whole.  For  if  the  seUer  fiiils  to  ibompleto  hii 
oontracty  the  purchaser  may  returfei  .the  part  ddiviteeiL 
But  the  case  is  very  different  jf  he  elects  to  katp  thii 
part;  he  must  then  pay  the  value  of  it;,  and  inoontracsts 
fiir  llie  sale  of  goods  the  value  of  a  part  may  always  be 
ascertained.  It  is  said»  that  the  value  not  beiog  jasoe^r 
tained  cannot  be  set  o£P;  but  the  common  form  of  ae(M)ff 
is,  that  the  plaintiff  is  indebted  for  goods  addraddiida* 
livered,  which,  at  the  time  of  the  ssie.andiddheryi 
were  worth  sudb  a  certain  sum.  In  the  caaerof  aMBr 
tract'which  cannot  be  well  severed,  difficulties  aaslsiMch 
a  setM>ff  may  arise,  ex  gr.»  if  a  contract :isi  made;  fee 
building  a  bouse,  and  that  is  only  pet^Mrmad  iftipaftrH 
may  be  difficult  to  sever  the  value  of.iha.paial!liaiahed 
fipam  the  value  of  that  which  remains  ilobo,tdoBa;.lMil 
no  such /difficulty,  occurs  in.thepresenticaatb  jThaaai 
cond  question  is,  whether  the  remittancftjeteia*ittHtiai^ 
and  was  of  a  proper  nature.  I  agree  that  the  phiintift 
were  not  bound  to  accept  it;  they  might  have.vatiimad 
it,  and  insisted  upon  their  right  of  action.  But  inMrad 
of  that  they  made  the  amount  available  to  .their  own 
purposes,  and  undertook  to  place  it  to  the  exedli.  oi.  the 
ddendant's  account.  Having  done  so^  ias  i^ainst  the 
plaintiffi,  it  must  be  taken  tliat  there  was  no  objeoCton 
either  tothe  nature  of  the  remittance,  or  the  tiAie  when 
it  was  made.  >• 

Bayley  J.     I  am  of  opinion  that  the  remittance  was 
sufficient,  and  that  the  objection  to  the  time  when  it  was 
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sent  ind  the  manner  in  which  it  was  made  up,  was 
waved  by  the  plaintifls.  Where  an  entire  contract  for 
goods  is  performed  io  part,  and  the  whole  may  be  com- 
pleted, no  action  wilt  lie  in  respect  of  that  which  has 
beeo  done  until  after  the  expiradon  of  the  time  fixed 
for  die  completion  of  the  whole.  But  where  some  of 
the  goods  hare  been  delivered,  and  the  vendee  does 
not  ntom  them  upon  the  iuiare  of  the  vendor  to  per- 
form  his  part  of  the  contract,  the  latter  may.  bring  an 
action  fiw  the  value  (not  the  stipulated  price)  of  those 
goods^  although  he  is  liable  to  a  cross  action  for  the 
breadi  of  bis  contract.  I  therefore  think,  that  the  sum 
of-  SSf.  4f ^  the  value  of  the  bark  delivered,  may  pro- 
perly be  conudered  as  constituting  an  item  of  set-off  at 
the  time  when  the  instalment  became  due,  althongh  it 
might  not  be  so  immediately  on  the  delivety  of  the 
baik*  Secondly,  it  seems  clear  that  the  plaintiffi  waved 
idi  ohjectitRi  to  the  payment  made  by  U.  Cauon.  Mtes 
reoaving  the  iulls  ifa^  wrote  and  informed  him,  that 
die  amount  should  be  placed  to  his  son's  account ;  but 
die  fhdier  sent  them  in  dischai;ge  of  the  instalment  .th«i 
dne^and  tbephuntiffi  had  no  right  to  plaGe:them  to  any 
odKT  BOconnt.  Having  kept  die  bills  and  applied  them 
to  diat  account,  they  cannot  now  say  that  the  remittance 
was  too  late,  or  that  they  .were  not  bound  to  take  the 
bilk  in  pqrment. 

HoLROTD  andXiTTLBD&LE  Js.  concurred.  -^ 

Postea  to  the  defendant. 


h 
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Monday^ 
4prff24tfa. 


Doe,  on  the  several  Demises  of  Tubnbull  and 

Others^  against  Brown. 


Wbdcaa 
atrmrd  U  Toid, 
•ndMithiog 
e^n  be  done 
upon  it  without 
suit,  the  Court 
will  not  inter- 
fere to  eet  it 
•side,  because 
•Dch  mitmust 
ftlL     But 


iflrefinredby 
Older  of  N.  P., 
end  the  mrbi- 
trttor  hes 
power  to  order 
avepficttobe 
entered  fcr 
either  party, 
andbemaiEet 
an  award,  or- 
dering a  Tcrdict 
to  be  entered ; 
although  such 
award  be  Trnd, 
the  Court  will 
set  it  aside,  for 
otherwisv  the 
party  in  whose 
iavor  the  award 
is  made  will 
haTe  judgment 
upon  the  ver- 
dict without 
any  new  pro- 
ceeding  to 
enforce  the 
award. 


j^JECTMENT.  At  Ae  Cartidi  Sammer  assiici 
1824,  when  this  cause  came  oo  for  trial  it  was  n» 
ferred,  by  order  of  nia  priiiSi  to  a  barrUler,  who  bad 
power  to  direct  in  wbooe  faTOur  the  verdict  should  be 
entered.  In  April  \%%Bf  no  award  having  been  niadfB^ 
the  leasom  of  the  plaintiff  bj  notice  in  writing  re^roked 
the  submission.  In  Atng^st  1825  the  arbitrator  made  an 
award,  dii^ecting  a  verdict  to  be  entered  for  the  defend'^ 
ant.  In  Michaelmas  term  1.825,  JUerson  obtaiiied  a 
mie  nisi  to  set  aside  die  award;  agsinst  wbtcb 

'  Pattesom  now  shewed  cause.  This  rule  was  oblainad 
on  the  ground,  that  the  award  was  made  after  the  sub*- 
mission  luul  been  revoked.  But  the  order  of  nisi  prins 
is  an  instrument  of  a  higher  nature  than  a  mere  writing 
not  under  seal,  and  cannoC  be  revoked  by  such  a 
writing.  The  authority  of  the  arbitrator  wmb  not  thera>- 
ibm  affected  by  tiie  mere  notice  in  wridng  givetx  in 
this  case.  I^  however,  his  authority  was  gone,  the  award 
is  a  nullity,  and  there  is  nothing  for  dm  Conrt  to  act 
aside.  King  v.  Joseph  (a).  In  Clapham  v.  Higham  (6), 
the  Court  certainly  did  ^et  aside  nn  award  xnade  after 
the  revocation  of  the  arbitrators'  authority,  but  in  the 
judgment  it  is  never  noticed  that  the  award  was  void 
in  itself. 


(o)  5  Taunt.  452. 


(6)   1  Bifig.  ST. 


Aldersem 


npdiul 
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JBdencHf  tSontAt  #bs  stopped  t^  the  Court  1626. 

Doi  dMn. 
Abbott  C.J.     This  is  dear,  where  bd  AwarA  may  be      TmnoLi. 

mttiideyed  U  B  nulli^,  aAA  nothing  tiin  be  done  dpbn 

It  bat  fcy  Hmt,  th«  Conrt  will  not  hiteHcK  to  set  aiide 

th«  ViHttd ;  because  any  suit  hifbaffA  to  eiifonx  it  itttist 

-Mi     But  the  smh]  befoit  n^  dtden  a  <rerui«l  t6  be 

lAfiNd  fet-  the  diiferfditnt,  «ho  wfll  be  eiitliled   to 

fUiffimk  th«!reoh  nnleM  we  iMerfcre.    the  }raVe  taiHift, 

AdMbM,  be  Itnldfe  ^Holnte. 

RiilK  aitt^Aot*. 


Blackett  against  WbI%. 

A  SSUMPSIT  for  goods  sold  and  delivered.     Plea,  Wbcra  in  m. 

Hie  general  issue.     At  the  trial  before  ^oy!^  J-,  at  nodiuUud 
^Iforl^aMerland  Snmmer  assizes,  IS25,  it  »pp«tr^  .bkMte** 
QiM  the  action  Was  commettctid  to  recdrer  the  p'Hce  of  a  ^^'^■jja^. 
tUtfp  of  fcoals   sold  aatl  delivered  *6  s  stettm  yacht  J^^pJ^jJI^. 
toifatttiiy.    In  order  to  proVfe  that  the  defendant  hada  ^^^'^^ 
HmK  11^  the  cbncliM,  bni  Qitsm  was  ctdled,  who  aA-  lubiiiv,  xU 

'     mitMd  oa  tb« 
WlttM'Wth^  voir  dire  tfiaS  he  also  was  a  partner,- and  ToirdinihM 

ft  Vas  Ihtttfeb^n  oligected  Ibr  the  defendant  that  the  wit-  wu  j^tiy 

btJH  Was  incoiAftetent.     'The  learAed  Judge  overruled  tiutthudid 

Ai«  titijectioA,  and  &i  phutitiff  obtained  a  verdict,  t 

dcAtod^rt  IftiVinft  leave  to  tnove  to  enter  a  nonsniL     In 

WAaeiitiai  term  a  rule  nbi  fbr  that  purpose  w«8  ob- 

Mued  b^  jK  i^)Boc*,  who  cited  Bland  «.  ^Jutg/t")' 

Bnmn  v.  Sramt  (i),  3fan/  v.  Afaimcaring.  (c) 

(o)  2  J7.  a  *l.  (6)  4  Ttourt.  75*.  (e)  B  Twna.  I«>- 

V01..V.  Cc  Scarlett 


Wiuu 
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1626^  Seartetl  (with  whom   was  J.  Parke)  shewed  cause. 

•  The  witness  Gilson  was  clearly  competent  for  the  plain- 

Blacuext  ^ 

^gdnu  tiff  in  this  case.  He  came  to  speak  against  his  own 
interest ;  for  the  admission  that  he  was  a  partner  made 
him  liable  to  contribution,  of  which  there  was  no  odier 
evidence.  He  could  not  then  be  interested  in  obtaining 
a  verdict  for  the  plaintiff  by  whom  ke*ww called. 
-Bofierman  ▼•  Eadenius(a)  shews^  that  a  patty  to  the  re- 
cord cannot  be  a  witness;  bat  Gilson  was  not  dither 
actually  or  virtually  a  parly  to  this  record. '  It  witt  l|e 
argued  that  he  had  an  interest  in  making  as  many  pep* 
sons  as  possible  appear  to  be  partners,  in  order  to  t^ 
duce  the  amount  of  his  own  contribution.  But  thete 
was  nothing  except  his  admission  to  shew  that  he  was 
fiable  to  contribute.  ILittkdaleJ.  Cosham  v.  GoUmey 
and  Another  (b)  appears  td  be  in  point] 

J*.  Pollock.  That  is  an  authority  in  favor  of  the 
defendant,  for  it  shews  that  a  person  alleged  to  be  a 
partner  may  prove  the  sole  liability  of  the  defendant; 
he  cannot,  therefore,  prove  the  converse,  viz.  that  he  is 
a  partner,  and  that  the  defendant  is  jointly  liable  with 
him.  The  admission  of  Gilson  that  he  was  a  partner 
in  the  steam  yacht  company  rendered  him  prim^ 
facie  liable  to  the  whole  demand,  and  therefore  it  was 
his  interest  to  fix  the  defendant  as  a  joint  contractor. 
l/Klcart  V.  Oraham  (c),  and  York  v.  Blott{d\  appear  to 
be  in  favor  of  the  plaintiff,  but  they  are  distinguishable 
on  this  ground*  Where  it  is  admitted  that  there  is  a 
joint  contractor,  one  of  them  may  be  called  to  prove  the 


(a)  7  T.  72.665.  {b)  2  5/ar*.  414. 

(c)  1  Str.  S5,  (d)  5M.iS.1h 


identity 
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;idontity  of  the  parties ;  but  here  the  i^itness  was  called       1826. 
to  prove  the  eausteoce  of  the  joint  contractor. 


Abbott  C.  J.  I  am  of  opinion-lthat  the  evidence  of 
GUmm  was  properly  received.  On  the  motion  for  this 
mle  cases  were  cited  which  shew  that  one  joint  contractor, 
,  haTUig  suf^red  judgment  by  de&ult,  cannot  be  called  as 
a  witness.  To  that  position  I  accede;  it  is  founded 
upon  the  rule  that  a  party  to  the  record  cannot  in 
geoeral  be  examined.  It  is  said  that  the  witness  had 
an  interest:  he  had  so;  but  it  was  his  interest  to  defisat 
the  plainti£^  for  in  the  event  of  his  recovery,  the  de- 
ftndant  would  be  entitled  to  contribution  from  the 
witness*  In  actions  of  trespass,  witnesses  apparently 
open  to  a  much  stronger  objection  are  constantly  ad- 
mitted. In  that  action  a  recovery,  against  one  of  several 
co-trespassers  is  a  bar  to  an  action  against  the  others ; 
jNid^yet  scarcely  a  circuit  passes  without  an  instance  of 
.a  person  who  has  committed  a  treqiass  being  called  to 
pno^re  that  he  did  it  by  the  command  of  the  defendant. 
,]^;that  case  a  verdict  for  the  plaintiff  would  operate  as 
a  dttdb^ige  to  the  witness^  there  being  no  contribution 
jn.  actioiis  of  tort.  Here,  on  the  contrary,  it  brought  a 
liafaUi^  ilpon  him. 

:  BAndnrJ.*  I  think  that  GiUon  was  a  competent 
.witness.  To  a  certain  extent  he  had  an  interest  in 
cihiaiping  a  verdict  for  the  defendant  j  for,  having  ad^ 
mitted  his  own  liability,  he  made  himself  liable  to  pay 
m  pcoportion  of  the  costs,  as  well  as  the  debt,  if  the 
phuntiff  recovered.  The  only  diflSculty  arises  from  his 
pi0f«Dg  a  partnership  with  the  defendant;-  but  his 
toimrmy  would  not  prove  that  in  any  other  action; 
,:.*.  .  C  c  2  "* 


k^  I  '■ 


<3lj&Bltt  i«r  BAff*BR  TBllM 

1 

Itft.  Md  {f  di6  dMbBdAtft  Mil  fiMMAeir  itt«lc6  out  that  ht  w«i 
not  a  partaen  I  Mtfk  VhM  he  iMy  {MlMi^  HI  hw,  iuid 
certaifily  in  eqaity^  recover  from  ibe  witness  all  that  he 
Is  Mttp^led  to  fMtjr  ill  ^  kcdoAw 

*HM.1U3^»J%  f  tf  to  YbMc  diM  this  wiwntt  ^r«s  MM- 
ftelittit  'fhe  <jmikjyKrtytt  of  Ms  mdente  imtfid  be  to 
MMiai^  binweir  IWMs  \n  aniofher  Mit.  It  tm  bMi 
argued/ that  mriess  tke  ^defendant  wet^  fixed  iirMi  a  ]^M^ 
the  ^ritneai  wight  be  tiiMle  liable  to  pay  «h^  wbdi^diftt 
But  it  appHM  lo  tee  tfi«t  tfie  disfendant  woatd  iM€  1i 
i^[bt  te>  fWditef  firon  the  Mtlliess^  In  ^ta  tictiofi  stt  hlrAkr 
Mioniey  i»id  to  hia  Me^  the  ill4io1e  Wiiti  tea&feredhii  Itik 
iMtSen^  if  be  coilM  shew  diiit  the  witnete  wife  or^jlMllJr 
iiable  «a  pi^  it  Thai  b  the  gnbimd  ilpi^n  nMdk-^ 
fteiiona  fbr  tbattftindoii  pnrooeed. 

LH*nCDMJs  J.  If  Ae  phhitHF  te^overs,  thedefMtf- 
ant  wilt  have  contributibit.  If  he  fiitls,  he  may  toe  the 
witness  for  the  whole,  and  the  hitter  may  then  ichdlA 
oonttibution  from  the  defendaiiit*  To  this  it  Is  answertsd, 
tfaM  in  sQch  an  aetfon  he  might  not  be  able  lo  iiitaUiA 
thai  the  deiendattt  was  a  partner.  Bnt  it  mtwt  hb  t^ 
membered  that  the  admission  of  the  wttneM-  #Ht  tt^ 
only  proof  of  his  own  liability ;  it  is  therefore  only  rea- 
sonable to  take  the  whole  of  his  evidence  togdiief  i  and 
ttat  she^fved  the  defendant  to  be  jointly  liable.  For  tbite 
reasOM  it  appeara  to  me  that  the  tule  nrasil  ht  dis^ 

Riite  dfi^Atifged.  (^ 

<a)  3fa  KiMiiff  v.  JKilfiMr,  1 JS^  103.  ^witrnw^M^khmH^^M^i^A 
475.    Gcodacre  ▼.  Breame, Peaie'iN,  P.C  174.  IHrtT.  Hoed,  1  .Eijp.  SO, 
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ISM. 


The  KijNG  o^ofVi^  Tbe  Sheriff  (K*  Midjqlesbx.    !^!^ 


ittkjf  HK* 


^^A|{«  abov4  Imviog  beev^  put*  im  1^  plaintifTs  ^ttprafyr  On  moving  to 

gave  to  tbe  defendant's  attQniejr  n.  paixd  BOliee^  of  attachment 
<s9Q^ion),  bot  die  exception  was  not  entered  in  the  bail  sberifl;  it  ia 


book*     The  bail  not  having  justified,   an   attachment  ratitlatbeafi- 
issaed  against  the  sheriflp;  and  a  rule  nisi  having  been  ^^^^''' 
obtained  to  set  it  aside,  without  naming 

the  canaa^  al- 
though it  ia 
couTaniantlo 

Abraham  shewed  cAa^  ttd  first  ob$etfted  that  the  doio. 

A*n  ascantfoa 

affidavit  upon  which  the  rule  had  been  obtained  was  to  bail  must  be 
agf^ fur^perly  gntiUed;.  the  title  being  ^^Se^y^Sher^ tf  y^KkhoOi^wtA 


Mi^kifix^^  withpiit  Banuog  tbe.  cause^  in  whicb  the 
attachment  issued*  ofHaii^itlw 

£tei 

Abbqti?  C*^  J.  It  may  be  very  conveaien^  l^  tbi^ 
aSidavit,  madq  on^  moving  to  ufi  aside  a]»  attanhnieBt 
sbovU  coBtajn  in  its  title  the.  i^ipne  of  the  causes  but  I 
bai^  jp«at  difficqity  in  saying  tb&t  i»  necessary,  inasnucb 
a»>  an.  indictment  for  pegury  w^uld  lie  oppn  it.  in  the 
pMsamtfiimw 

Abraham  then  contended  that  the  notice  of  exception 
l^vtti  to  the' defendant's  attorney  was  sufficient. 

\ 

F^KeUj/^  ^ontril,  relied  upon  Cohn  y.Dams{a)j  where 
ijt  was  held  that  a,  written  notice  of  exertion  must  be 
I^v0n  to  tbe  defendant'a  attomqr  in  order  to  bring  tbe 


'         i  ■ 

(a)  1  B.  m.WK 

• 

y;t.. 

Cc  S 

•1'  ■ 

• 

V 

h:- 

•  • 

I         : 

sheriff 
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1t6f6.       sheriff  into  contempt,  even  where  the  exception  was  duly 
_  .^         entered  in  the  fiiazer's  book. 

Hm  Kinq 
agamti 

MioDumx.  Per  Curiam.  The  sheriff  had  nothing  to  look  to  but 
the  bail  book,  and  that  gave  him  no  information  of  the 
exception.  The  role  for  setting  aside  the  attachment 
must  therefore  be  absolute. 

Rule  absolute. 


IV 


j^^t^i  Haldem  against  Glasscock* 

wHiiwACMM  HTHIS  cansewas  referred  to  an  arbitrator,  by  an  order 
ja4|»*iorte,  of  Mbott  C.  J.,  made  tqKm  hearing  the  attomies  of 

iD^iBB  by  fop~' 

■entoT  the  botk  sides,  and  by  their  consent^  so  as  the  arbitrator  slionld 
time  for  making  make  his  award  before  the  first  day  of  last  Trinity  term, 
afterwards  en-  ^  ^^^^  Other  time  as  the  arbitrator  by  indorsement 
jiK^'sorder,  ''P^'*  ^^^^  order  should  appoint  Another  order  was 
on  moving  fcr    afterwards  made  by  the  Lord  Chief  Justice  in  the  foUow- 

an  attachment  "^ 

fbr  not  per.       Jng  form :  "  I  do  order  that  the  time  for  the  arbitrator 

forming  tbe  *^ 

award,  it  must   to  make  his  award  in  this  matter  be  enlarged  until  the 

be  shewn  that  ^ 

the  order  en-      2 1st  day  of  June ;"  and  a  third 'order,  in  similar  terms, 

larging  the  ^ 

time  was  made    enlarged  the   time  until  the  first  day  of  July,  before 

which  day  an  award  was  made,  ordering  a  sum  of 
money  to  be  paid  to  tbe  plaintiff.  A  rule  nisi  for  an 
attachment  against  the  defendant  for  not  performing  the 
award  was  afterwards  obtained  upon  affidavits  that  the 
award  was  duly  executed,  and  that  a  copy  of  the  award 
and  of  three  several  rules  of  Court,  whereby  the  orders 
above  mentioned  were  made  rules  of  Court,  had  been 
^rv^  upon  the  defendant,  and  the  money  awarded 

duly 


Glamcock. 
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duly  demanded.  The  defendant,  in  answer,  made  affir  iS26. 
davit  that  the  orders  enlarging  the  time  for  making  the  ~~~^ 
award  were  not  made  by  the  consent  of  himself  or  his  againu 
attorney;  that  the  orders  were  not  served  upon  him  at 
the  time  when  they  were  made;  and  that  when  the  rule 
making  the  original  order  of  submission  a  rule  of 
Court  was  served  upon  him,  there  was  not  any  indorse- 
ment upon  it  enlarging  the  time  for  making  the  award. 

MarrycU  shewed  cause,  and  contended,  that  the 
award  did  not  appear  to  have  been  made  in  time,  for 
that  none  of  the  documents  before  the  Court  shewed 
that  the  time  originally  fixed  for  making  the  award  had 
been  duly  enlarged,  Wohlenberg  v.  Lageman  (a). 

.  CUttyf  contr^  contended,  that  although  the  second . 
and  third  orders  of  the  Lord  Chief  Justice  were  not 
expressed  to  be  made  by  the  consent  of  the  parties,  yet 
that  it  mnst  be  presumed  they  would  not  be  made  with- 
out prcyper  authority. 

HoLROTD  J.  To  bring  the  party  into  contempt,  at  least 
it  must  be  shewn  that  the  enlargement  of  the  time  was  by 
ccmsent.    The  original  order  enabled  the  arbitrator  to 
enlarge  the  time  by  indorsement;  but  there  is  no  affi-- 
davit  that  he  did  so  enlarge  it     Suppose  a  rule  of  couft ' 
were  drawn  up,  simply  ordering  a  psxty  to  abide  by  the 
award  of  A.  jB.,  you  could  never  bring  that  party  into 
omtempt  for  not  performing  the  award,  unless  you^ 
shewed  bow  the  rule  was  obtained.    Neither  can  you 

(a)  6  Tttuni,  251. ;  and  tee  Iktvit  v.  Vath  U  JEati,  a7. 

C  c  4  have 


J  . 


rj-ii'- 
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HA»nr. 


ham  «o  attaduBieQl  k  titi«;  cm^  lyiittiout  ahewiiig  tiMk 
the  second  and  third  ovdera  were  duly  madaw 


LiTTLBDAJbB  J.  aonmcrad* 


Bule  ifiachargedii 


Tilndau, 
J/avSd. 


J/ojf 


The  Court  will 
not  set  aside  an 
execution  is- 
sued upon  a 
judgment  ob- 
tained by  de- 
fault, confcs- 
sion»ornildicit, 
.and  senred  and 
levied  by  sei* 
sure  upon  the 
proper^  of  a 
bankrupt  be- 
fore his  bank- 
ruptcy, the 
sutute  6  Gr.  4. 
c.  16.  t.  108. 
not  rendering 
the  execution 
id  such  case 
▼oid, but  merely 
enacting  that 
the  plaintiif  in 
such  execution 
shall  share 
rateably  with 
the  other 
creditors. 


Taylor  against  Taylor. 


rwy 


rHE  djefeodaijiti  by  warrant  of  attorney  of  th^  Hh  pC 
November  1825^  authorized  certain  atton^es  Ui^rapi^i 
najcoed  W  appear  for  him  and  suffer  judgoijeat  by  mk 
dicit  as  of  last  Trimttfi  tern^  or  Michaelmas^  tenpi,  ib^ 
next  for  4000/.,  with  a  defeazance  to  be  void  on  the. 
p^yipent  of  ^0002.  on  (j^a^.  Judgoi^t  for  4000^  by 
nil,  dici^  was  signed  by-  the  plaintifl^on  t)if^  ^^d  of,4l(inrQfc 
18^»  and(  a  writ  of  $^j,  facias  thereon  iapjue^  4feipi<y<jlj 
to  the  sheriSs  of  London^  retuicn^bl^.  on  W^dnesjiffy  nexi( 
after  fifteen  days  of  Easier^  commanding  him  tp^  l^vy, 
2041/.;  and  under  that  writ  the  sheriff  seized  the  goods 
of  the  defendont),  and  was;  in  possession  op  ^odi  before 
the  7th  of  A,priL  Qa  that  di^  an  act  of  bankruptcy  WM 
comijnitted  by,  and  a,  docket  was  struck  against  the  d^ 
fendant,  and  on  the  10th  a  comn^issioipk  is^uec^  ^d 
on  the  1  Ith  be  i«^^  duly  declared  a  ^nturgpt)  ami 
a  provisional  assignipcint  executed.  On  Uw  lOth  of 
As^f^l  notice  of  the  ^cket  and  commission  wasi  served, 
on  the  sheriff*  A  rule  nisi  had;  been  obtained  {or 
s^ttting  aside  the  e:i4ecutioQ  iu:  this  case^  and  foi?  a 
stay  of  proceedings  in  the  mean  time,  on  the  ground 
that  by  the  statute  6  G.4.  c.l6.  s.  108.  under  the  cir- 
cumstances of  this  case   the    execution   creditor   was 

not 
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DQt  eq^ed  to  av^l  liiin3^ir  of  the  9;K^QUtiou.     Tbftt       1896« 
s^t)pq  eiiactS)  **  tb^t  np  cr^tor  hft^ipg  3ec,urite  fox 
his.  debt»  or  having  i^a^e  wy  ^ttacbmi^nt  in  London  ox      j>fn*ur 
any  ptjiejr  plac^.  by  virtue  pf  ^ny  cuAtQta  tb^re  U9ad»  q£ 

tb^  fPffids  w4  chattels^  o£  tbe  bAnki:u|tii^  ^all  receive, 
i^p  9UQb:  $^urij^  QX  4MifihiAen(  PDpre  tjia»  9  i:atedi)I^ 
part  of  $uf^b  debt,  e;ii;pept  ia  r^ip^  of  my  exewtiim  Qi: 
e^$^n)^ sif^rved  gnd  le^dbym^we  upop,  or  any  wort|au», 

pf  «,  li«„^,,  «^  pa  Jof  tbe  pr^  of  U  bST 
rupt  before  the  bankruptcy.  Provided  that  no  cx^/diUV^ 
though  for  a  valuable  consideration,  who  shall  sue  out 
qLef;;utjc»Q  uptju  afiy  jud^meftt  ob,t»ip^  fy  dffif^  €fi»- 
Jiimq%  or-  nil  dicit^^  s>aU  ^bjl\  hii»^lf  of  ((UQh  ^?ceQUtjp« 
to  t}|e.  ppgudijQQ  9f  othpr  fw  freditQir%,  b.llt.  ^bjGill  be  geid 
mah\^  wi^n  siicb  credilpr%;''  w4  Ww 

3n^  Attorney  Q^n^al  «i4  5^(^*4  we^  bi^Mrd.  ^fffmU 
the  nUe,  ani^  S^arft^  ^nd  Jf.  Pogofi^,  in.  s^j^pp^t.  of  \t^ 
The  prii^dpal  qfjifi^o/^t  di;|CU8j|^  w%^  wb^tb^  ap  «q(  of 
baf^ruptc^  bayyi^  b@e9  qp/mnitt^  find  4  ^QQiii^pa 
bavin^  issued,  flgfitfr  ^^mt^  u^d^i:  ap.  e3(^^oxi  qa  ^ 
jpfJ^ent  by  nil,  dicit^  bufcig^S^^^  tb«  iWVPi  of  tjtefi^ftk 
mKH^.  d(^%t  f^ft.  ^^iljljpp.  wd^  th^  lQ8tb  9J?QtiP^  of 
the,  S^l^njpt,  A<5t  §  ^.^f.  c.  l§>.  It  w^s  cmtmde^ 
a^n^t  ^.  ri|l^  that  this.  va%  iLQi9e.witbiO;^^xi:i^ 
don  of  the  enacting  part  of  the  108th  section,  because 
the  execution  was  levied  by,  ^i^uu;^  bffire  tb^.  baiik- 
n9ptcy;,.and  although  the  terms  of  the  proviso  were  very 
large,  they  must  receive  a  reasonable  construction ;  for 
it  never  could  have  been  intended  to  apply  to  a  judg- 
ment obtained  any  length  of  time  before  the  bankruptcy. 
It  was  probably  meant  to  apply  to  those  cases  only 
where,  pending  an  action,  such  a  judgment  by  nil  didt 

was 
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iKtt  gtfixL  Secondly,  it  wis  oonteiided  that  die  a^ 
cbikm  was  not  vend.  On  the  odier  band,  it  was  argned, 
^1^1^  diat  die  ezoepdon  in  die  enacting  part  of  the  daose 
most  have  been  intended  Wsspply  to  judgments  not  com- 
pidiended  in  die  proviso^  odi^rwise  it  meant  nodiing. 
Those  would  be  jodgments  obtained  on  Terdiets  which 
wdold  be  bj  a  public  not  a  secret  act  It  e^endy  iqp- 
ptered'iroin  die  wdtds  need  in  die  pfoviso^  diat  die 
dtiject  of  die  kgishtnte  was  to  difconntcnance  aecnt 
securiues- 

jUo  V  .       .      :   .    .       •  .  ...        ..-  i 

'  HdLiurh)  X  The  act  does  not  say  diat  die  etaemloii 

*    sliali  be  neidy  or  diat  the  creditDr  shall  not  ataH  VbMKt 

c/tii,  bnt  nierdy  disi  hb  shall  not  arail  hfansdff  ofiff  to 

^  the  prgodioe  of  odier  fiOr  creators,  but  shaU  bepdff 

nIesUy  with  them.    If  die  true  constmction  of  die  act 

»    •     *  ■  •■•■.•.-  ■  ''■ 

be  diat  contended  for  on  the  part  of  die  asi^nee  of  die 
bankrupt,  he  is  not  widiout  a  remedy ;  U  may  bnng  an 
acdon  of  trover  against  the  sheriflP  if  the  goods  be  re- 
moved,  or  he  may  petition  the  Lord  Chancellor.  The 
question  upon  the  act  of  parliament  is  of  veiy  general 
importance.  It  is  therefore  fit  that  the  parties  should 
have  an  opportunity  of  raising  the  quesdon  upon  record, 
if  indeed  it  be  a  question  to  be  determined  in  a  court  of 
law ;  of  which,  however,  I  entertain  contiderBble  doubt. 

LiTTLEDALE  J.  conciuTed. 

Rule  discharged. 
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The  King  against  Ellis*  JMdaj^, 

HTHE  defendant  was  indicted  at  a  court  of  quarter  The  natotit 
MSfiiona  hdd  before  the  justices  of  the  dty  and.  «.t.  toacts, 
(MBO^  at  Exeier^  and  the  indictment  charged,  that  he  MrvantihiiU 
one  pieoe  of  die  current  coin  of  thb  realm  called  a  ihiU  Som^JmM-^ 
Img,  of  the  value  of  one  shilling,  of  the  money,  goods^.  ^^'^m^^id^ 
1^'  chattels  of  Susan  Newman^  fdoniously.  <Ud  steal,  ^^^'  ^^ 
trices  and  cany  away.    Another  count  charged,  that'  the  ^^  ^f^erah 
defcndilnt  was  a  servant  to  &  Newman^  and  being  such  *  baiog  lu^eetod 

to  nich  p^ifttk- 

servaat,  one  Other  piece  of  the  current  coin  of  this  realm  mcnt  m  mi^ 
cdled-  a  shillings  of  the  value  of  one  shilling,  of  the.  iiiflicSd  iqpon 
money,  goods,  and  chattek  of  the  said  S.  Ntooman^  feloni-'  SJSS^i^^ 
onsif  did  steal,  take,  and  carry  away,  against  the  form  ff^^^y^^St^ 
of  fbli  statute^  &c.     The  jury  having  found  the  prisoner  ^^JJJJJJ?^ 
guiltf  upon  the  indictment  generally,  the  Court  ad-  7«>n:"  Hdd, 
jodgtA  that  he  be  transported  to  parts  beyond  the  seas  conrfetad  oT 
far  die  term  of  fourteen  years.    A  writ  of  error  having  wMaotwlthiB 
becto'bMught  upon  this  judgment  the  error  assigned  thii^^ttf 
wa%'  that  by  the  law  of  the  land  the  defendant  could  not-  ^^^TtobT** 
fcr  the  ofience  charged  in  the  indictment  be  lejplly-^^^P^^** 
transported  beyond  the  seas  for  the  term  of  fourteen  ^7* 
years,  or  for  any  longer  term  than  seven  years.     This'- 
case  #as  aigued  on  a  fonner  day  in-this.term,  by 

*  <3ld^  for  the  prisoner.  The  judgment  cannot  be  sup- 
ported. The  defendant,  having  been  convicted  of  petty: 
Uffceny,  wHs  liable  to  transportistion  for  seven  years. only*' 
This  is  not  a  case  within  the  statute  S  G.  4.  c.  88.  s.  S., 
which  enacts,  *^  that  if  any  servant,  &c  sbSdl  feloniously 
4U  any  money,  &c.  from  or  belonging  to  his  master 

or 


.9J,     ■ 


IMMk  or  mistress,  ai]id  shall  be  convicted  thereof  oful  be  en- 
titled  to  the  betiffit  of  clergy^  then  every  such  offender, 
instead  of  being  subjected  to  such  punishment  as  may 
now  by  law  be  inflicted  upon,  peraont  sa  oonvicted,  and 
entitled  to  the  benefit  of  clergy^  may  be  transported  for 
fiNUtMp  yeaxsJ^  The.  staifcuts  cantempkted  cases  where 
the  paxtf  convicted  was*  compelled  t9i  ollW  4^  bendSt 
qC  cfaugy  IQ  wei99^  bumsif  fnm  ^  puQJ«bBi«pji. 
oA  deatbir  Bui  p^ttiy  Uffo^y  wa#-  at  9P  p^iwd  .4a- 
puttiabableta^.  Qtstgy  wemvfift  aUpwablfe^  at  Qoi^qiqii 
law  ia  petty-  liMnce^y  ox  um^  mi«deiaeaiv>r8  (^&]»  ^1^ 
sMnte  4tGhUc.H^  whif^b  fysut  gayer  the  Coivrt,  a^  dU^ 
cffetionai^  power  of  <mlerinjg  trwaportation  in.  c^rtmi 
CMKb.nftentiona  petty  la^ee^y  by  pame,  and  ifcUmiM^U}^ 
period,  to  semn^yeiugk  (Ht  wa$>  thep  stopped  hjf  tfia^ 
Court,) 


Ffirke^  coptmi  Tb^  j^dgspvenl;  of  transportalioii  Ibc 
fouffteoiik  yeass  is  warranted  by  law«  Secondlj^M  at  all 
em^MSf  it  ia  good  m  a  judgment  of  transportation  for 
SQveii^  yeaes.  Thirdly^,  if  the  judgmept  cannot  be  sup* 
ported,,  the  prisoner  maj^  be  remanded  to  the  court 
belowy  itt>  oiTder  that  he  may  receive  such  ju(%paent  a^ 
the  law  will  warrant  The  jud^ent  pronounced  i» 
warranted  by  the  statute  3  G^  4.  c.  38.  s.2^  Befoi^e  that 
staitute  aU  persons  guitty  of  pet^  larceiiiyir  including 
servants,  oobUng  their  masters^,  as  well  as,  others,,  might 
receive  judgment  of  transportation  for  seven  years. 
The  object  ef  that  statute  was  to  increase  the  punish- 
ment i&i  the  case  of  servaats  robbing  their  masters:  or 
en^yess*     It  must,  therefore,  have  been  the  intention 

(a)  4  iM«a  Ctmr  338.     3  Inst.  218.  (6)  4  Bhc  Conu  374. 

of 
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«f  the  legidatofre  M  jral^eot  mch  ctffendera  to  fbHrteen 
fmn  tnnspoitMtioa.  There  ooirid  be  tio  doubt  if  the 
ironk  **  and  sMl  be  entitled  ts  beM^t  of  clergy^  were  n^' 
tmittad.  In  Mder  to  giM  «ffiGt  -to  the  manifest  tn- 
tentkA  of  the  legulatore,  tboee  wonls  must  be  nttd, 
^  sliall  not  be  ezcKided  ftom  A»  benefit  of  lAergy!' 
TWty  bave  that  neannig  m  Uie  statute  4  G.  1.  £.1 1,  (ran 
nWcIt  ^eyfane  been  adepled  into  the  stuate8a4. 
A  SS.  j;  S.  ^e  judgnuut*  therefore,  is  a  Tatid  ioAg- 
taint  Secondly,  it  is  a  good  jodgiOient  of  tPtniponh 
«AMi  for  aema  years.  Im  Sex  v.  GOIsfir  md  attMer{a\ 
4w  -defisodntts  were  conyietad  Upbii  lat  indidnMiat  fbt* 
iMdti^AJntkeof  the  pcaoe  9n  At  vxeeatitUt  dFilb 
fltficiS  taod  -oAjitdgBd  to  be  itti|m8<Hied  for  kteotatb,  bAd 
ilk  pwdcftt  ted  to  edrcrtise  it.  Hie  t*6  hkner  -parts  OT 
Ae  jiK^lnMtipete  brid-to  be  tofd,  buttbe  fbrtner  patt 
good.'  It  is  trae  &  defective  jndgMeDt,  oinkdng  in 
ilinillal  pnH  fif  till  pihiliiliniint  iii[iiifiiTTij  liiii,  b  bk^ 
,  Xmt,  irafo]A{6),  :B«rv.  SMtf(c).  Bn't  here  the  Jtii^ 
■MM  ift  «xc«8rfve.  It  is  good  fat  that  fMit  wfiich  b 
iwrmted  by  tew,  siid  bed  for  tbe  nsidtie.  At  A 
HteMtt  ^  priSKner  ought  to  be  reintitkled  (o  di^  eontt 
halMS  itt  fwder  thtik  tbe  proper  jtidjfmeat  aiay  be  gjrtt^ 

OMTt  4ltn7i''tMi> 

AbBbMCJ.  bow  delinftd  tbe  jtf^dMM  ^  tiii 
CtaM.  Tbit  4ras  a  wtit«f  erMlr  btbu^t  to  rereme  4 
jMigtMit^  by  iAAch  Ae  pruooet,  who  was  eottvleted  bf 
pMty  IsK^y,  wtft  aenteMoed  to  fi»iftieett  ^ettM  tnui^)6^ 


■         pMtylsi 


(0  1  RRbSft.  (*)  4ibdL««S. 

«)  H<IIW»«4.  (4..IJC40T1I... 
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1$S6.  atioQ..  .The  objMtioii.wBa,  that  the  pffeoce  cb^glrd 
■~r"  being  oi^ly  p^ty  larceoyt  the  prisoner  could  Joot  by  Urn 
^foJMi  receire  judgment  for  fourteen  years'  transpontatiom  but 
for  sevtn  only.  To  sa9tain  the  judgqient^ .  the  (StaMte 
9  O*  4r  IT*  88»  «•  8.  was  relied  upon. .  That  se^tipn  mi^lift 
ifaat  frequent  depredations  had. been  comniitted  :lqr 
/lervantf)  to  td^  serious  detriment  and  loss  .oftfaiBil' 
mesters^  and  that  it  wes  expedient  that  eiich  ofefldol% 
«nA<ii  etUiUed  to  benefit  ^  clergy^  sbould>.be  made  JNde 
tQ  a.mofe  severe  pumshtn^t.  .  It  then.  froact% .  **  llN*jf 
^apy  servant  shall  feloniously  sl^  apy  fjpoAf^  fiSMiAlH 
iBpncgi^^&c*  i^Bo^i  or  bebog^ig  to  his  maaterrriMldyBiifdl 
bf  hwfiiUy; convicted  thereof  and  he^ entiH^, to  iifi.il9flt0 
^dergyytiien  and  in  evecy; such  case  s^ch  o{bpD^d^»ifl|r 
stead  of  being  subject  to  such  punisjun^t  as  mi^fiMfr 
by  .law  be  upflicted  upon  persons  .sp  -cqavifftffj^-  aifi 
entitled  4o  ifte  boif/fU  qf  deirgyf  may^  atthe.dif^pre^Md^ 
tbe.Courtby  or  before  which  they  shall  be  coiiv|Gtl||JU^ 
adjudged  to  be  transported  beyond  the  seas  for^iqy  tmfL 
no^  exceeding  fourteen  years/'  It  has  .been  ^cp^te^d^dt 
that  the  expression  ^VentHled  to  the  benefit  of  ^deigg^ 
limits  the  ppefiatidn  of.  the  section  4o .  thoe^>o<ftpcea,Jiy 
which  a  party  co^viGted  was  compdled  ta,  pray  beuofit 
of  clergy  in  order  to  save  himself  £eom\dieii4b|  wd^lfs 
petty  larceny  was  an  oflPence  never  so  punishable^  and 
for  which  therefore  it  never  could  have  been  necessary 
to :  pray  the  benefit  of  clergy,  it  follow^,  tbat  a;  :j]^yrty 
guilty  of.  such  an  oflfence  could  not  be  connder^^iw^ 
penon  ^t)ed  to  bepefit  of  clergy. .  Be$>re.the  ppiasbi^ 

of.tbis,  act  t^) statute  4  G.l.  ^.  IX.  enactedr^VUvM^i^^^ 
any  persons  had  been  convicted  of  any  ofience  within  the 

benefit  of  clergy,  and  were  liable  to  be  whiptior.  burnt  in 

the  hand,  as  also  where  any  persons  shcmld  be  diereafker 

15  convicted 
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coDTicted  of  grand  or  petit  larceny,  or  any  felonkw  18S6. 
stealing  or  toking  of  money,  &c.  eitt^er  from  the  penon  •  — 
or  the  house  of  any  other,  or  in  any  other  manner,  anfl  yamm 
who  by  law  shoold  be  entitled  to  the  benefit  of  defgy, 
add  liable  only  to  the  penalties  of  burning  in  the  hand 
or  whippings  it  should  be  kwfhl  for  the  Court,  instead 
of  orderii^  any  such  ofiender  to  be  burnt  in  the  hand 
or  whipped,  to  order  and  direct  that  he  should  be  sent 
to  some  of  his  majesty's  colonies  and  plantations  in 
America  for  seven  years."  Now  it  is  to  be  observed, 
that  in  this  statute,  which  is  the  first  which  authorizes 
courts  of  law  to  transport  oflfenders  to  parts  beyond  the 
seas,  petit  larceny  is  mentioned  by  name.  In  the  stat. 
S  GF.  4.  r.  S%.  it  is  not.  The  object  of  the  ;last  statute 
being  to  increase  punishment,  we  are  of  opinion  that 
it  should  be  construed  strictly,  and  it  being  doubtftd 
whether  the  l^islature  had  in  view  petit  larceny  or 
gnmd  larceny  only;  and  the  latter  being  the  only  de- 
scription of  larceny  in  respect  of  which  the  party  coll- 
vided  must  have  the  benefit  of  clergy  in  order  to  exempt 
himadf  firom  a  more  severe  punishment^  we  think  it  the 
safisr  coarse  to  confine  the  constmctioQ  of  the  statiila  to 
thoae  instances.  The  consequence  is,  that  the  judgmeiit 
of  the  Court  below  is  more  severe  than  diat  which  is 
authorized  by  law.  But  it  is  said,  that  the  judgnientis 
good  as  a  judgment  for  seven  years'  transportation ;  bpt  . 
I  cannot  assent  to  that  propoaiticiii.  If  the  prisoner  is 
sent  out  of  the  country  for  fourteen  years,  whois^to jsay 
that  he  is  to  be  ifischarged  at  the  end  of  seven  ?  It  has 
bem  fiirther  urged,  that  die  prisoner  may  be  remanded 
to  the  court  bdow,  and  diere  receive  the  proper  sen* 
tenoe,  that  having  been  done  in  Rex  ^iKM^mrthf  {0)1 


MMAL^  '^ 


(a)  1J9.4-C.7U. 

but 


SSEBt 


1M  ''    <eiUmi»i»'BiMft]iBTBIlM 

pMBM  •  JIMlglMln|/«IMI  mm  jllflgBWC  BUalg  enNNROoli 

Wft'tliik^tlKiA  1*  lid  gliwril  ^W  JilfltHl  -  ft  :tWl8fc  to  Ito 

\  JMjpuifll  MfMML 

'  *'  f     *       f  ■ 

..•   *     .      _.       I  .  .       '  »    .       .         I  Jir »    I  .    ■  .    '.      .     .1  :*,'»I|f»T> 

tfl0  tInM  NT 

mocaeding         llfill^)  eMcttd)  tilJII  M  MlH  dlOcdd  t>e  WttfttWMA'lb 

tkaieourt        Miiy  eoddsiBsticttl  «Diirt  fi>r  fbfliicMtdmi  tHr  iMclbtiillMI^ 
^t^^   «<ter  the  expiralioli  irf'e^ht  4^tadalr  ttMttitbli  ft^  1^^ 

if  dcnriratkm'     tkm  IthttI  Mo6  cffiMfOB'  stUMdd  llttl'^  b€l6ft-  <SbnllttffWd; 

^^1^^'   OOk*^  IM^  HgoiiM  tht  fi>m  4df  the  iMiM^'  dMnrh 
j«j£u«d    the  ^WlRar  into  .  pfc*  ill  Ae  .piri««4  «««mi  4^ 
agdntt  m  clerk,  laid  MKertitug  HheoriiM  of  IbrHleatioimill  tHOMtiMllte 
(mS^otber  iiU^[eii  to  hin^  beM  i»iiifikitte«l  by  bttty  «b«  {flaAntifl; 
^^^o^'~     Widi  divefs  li^iiMdes  tn  tlM  ^eretnl  nd  MqpMlltb  ytaH 


2^^^^      IBl^  l«i  i^»  1^  l^f  i75  Mkl  M^  by  leidEMly  tthd 
SbTc^^^  ttttbtill^  ta  and  by  «•  certaAn  Ubd  dr  AitldM;,  iJbjeiilitig 

meotofdM 

mit:  Hdd,  that  m  prdbibitioii  iboiild  go  m  to  proeeediiig  upon  that  duum  Ibr  refonutioo 

of  maniim,  but  «hM  •'iMMMttM  ahoiAltv  HiMMI  am  lofrHflmifcifc  M  dipriMtom 

(a)  c.  44.1. 8. 
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ati6eBag  and  libdling  i^immt  the  pUiotiff  ni  the  ntd 
■pintail  ooait  in  manner  following.  (The  libel  wu  ^cn 
nt  oat,' by  which  it  appeared  that  the  present  pkmtiff 
mm  Aatgtd  with  VRtiooa  oSences.)  The  first'  ortielt 
Ji;ged>  that  by  the  eccltaiitsticBl  1bw%  cumwu  anAawU 
•titMktW'of  the  church  vS En^andt  &1I  doka'ted nuob* 
ten  JO  -holy  orders  are  particiilarly  enjoined  and  rcqaired 
Is  Iwigrave,  decent^  rererend,  ^  ^kI  ordedy  in  thdr 
general  deportment,  and  to  abstain  from  fbaticatiDn  or 
inoontincnoe,  pro&oeness,  &c  under  pain  of  deprivatum 
tf  their  eedaitutical  bm^est  ttapataion  jrom  the.  n^ 
tmte  tjf  their  derkal  Jtmettoat,  or  such  other  ecde^ 
lisslical  panisbmoit  or  censures,  as  the  exigency  of  tbt 
case  and  the  law  thereupon  may  require  and  authorise. 
Hie  second  article  alleged  that  Dr.  Frve  was  a  derit  in 
holy  oders.  The  libel  tbeff~  proceeded  to  state  the 
nrims  acts  of.  fornication  and  incontinence  alluded  to 
io  die  plaintiff's  declaration,  and  many  other  instances 
of  misconduct.  The  declaration  concluded  in  the  usual 
fimn,  .that  die  defendant  ctmtinued  ta  prosecute  the  plea 
in  the  ecdesiBStical  court,  notwithstandit^  the  kitig's 
mit^af  pndiibitioa.  Tlie defendant,  aftei  dei^ingthe 
ctmtSBipttdemurredgenerallytDthedecIatadon.  Joinder 
iademmrer. 

■Qu^lkU  in  support  of  die  demurrer.  The  statute 
IHil.  i:;4. enables  persons  haviig episcopal  jurisiKction 
te.panisb  clerks  for  incontinence,  and  it  does  not  limit 
*''initni!  within  which  suits  for  that  porpose  are  to  be 
eoauneneed.  This  statute  is  not  recited,  or  in  any  way 
aUndnL  to  in  the  97  G.  8.  c**^  which  no  doubt  woold 
have  been  the  case  had  it  been  intended  to  limit  the  time 
for  commencing  the  proceedings  under  it.     It  may  be 

Vol.  V.  D  d  collected 
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i8fa       boUected  from  the  tide  bf  the  modern  statute*  *'  An  ect 
*  to  pcevent  frivolous  and  vexatious  suits  in  ecclesiastical 

agahui  courts;"  that  it  was  not  intended  to  interfere  with  cases 
under  the  former  act*  fer  it  can  hardly' be  supposed  that 
the  legislatnre  would  treat  a  suit'against  a  clergyman  for 
gross  profligacy  as  a  frivolous  and  vexatious'  suit.  It  it 
not  within  the  mischief  intended  to  be  remedied^  aind  is 
therefore  to  be  construed  to  be  out  of  the  provision  of 
the  statute,  although  widiin  the  words  of  it,  Cam.  Dig. 
ParUixment'(R.  16).  Again,  the  provision  that  no^snt 
for  fornication  shall  be  commenced  against  parties  after 
they  have  lawfully  intermarried,  can  hardly  apply  to  a 
pnest ;  for  his  conduct  before  such  marriage  may  have 
been  so  bad  as  to  render  him  wholly  unfit  to  remain  in 
his  office.  Sir  J.  NicoU  has  already  ^ven  an  opinion 
upon  the  case  against  the  present  plaintifi^  by  admitting 
those'  articles  in  the  libel  which  charged  the  then  d^ 

fendant  with  incontinence,  {a) 

»  ... 

Denmcaij  contrd.  There  is  no  doubt  that  the  27  G.  S. 
C.44.  5.2.  must  be  construed  in  &vor  of  the  plaintiff  in 
prohibition.  It  was  not  intended  to  repeal  the  former  act, 
but  merely  to  limit  the  time  within  which  suits  should  be 
commenced.  The  title  is  general  and  the  recital  is, 
"  whereas  it  is  expedient  to  limit  the  time  for  the  com- 
mencement of  certain  suits  in  the  ecclesiastical  courts ;" 
not  ^*  suits  against  certain  persons."  Why,  then,  should 
priests  be  excepted  out  of  the  operation  of  the  statute? 
If  such  an  exception  had  been  intended  it  would  have 
been  very  easy  to  express  it  rHolrayd  J.  Against  a 
clergyman  there  may  be  an  objecC^Aeyond  the  mere 
punishment  pro  salute  animae.]    The  case  of  Galizard  v. 

Rigault, 
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SigmdiXa},  shews  that  these  offences  cannot  be  taken 
in  two  d]£ferent  aspects. 

CatnfbeU  in  reply.  The  foundaticm  of  the  proceed- 
ing in  the  eodesiasticai  court  is,  that  the  present  plaintiff 
is  a  priest  unfit  for  his  office.  The  question  resolves 
itsdf  into  this,  whether  thb  is  a  suit  for  fornication, 
witbio  the  meanbg  of  the  27  G.  3.  c.44.  s.9l  Sus- 
,pennon  or  deprivation  is  the  object  of  the  suit ;  if  the 
pnyer  of  the  libel  does  not  specify  it,  still  if  the  ec- 
<:tesiastical  court  may  punish  in  that  way,  this  Court  will 
aot  grant  a  prohibition. 

Cur.  adv.  udi. 


18S6. 

Feu 


The  judgment  of  the  Court  was  now  delivered  by 
Abbott  C.  J.  This  was  a  proceeding  in  prohibition, 
CMmded  upon  the  stat.  27  G«  3.  c,  44.  s.  2.,  which  limits 
the  time  for  commencing  certain  suits  in  the  ecclesias- 
tical court  The  declaration  states,  that  the  defendant, 
in  October  1824,  against  the  form  of  the  said  statute, 
drew  the  plaintiff  into  a  plea  in  the  spiritual  court,  con- 
cerning the  crime  of  fornication  and  incontinence,  al- 
leged to  have  been  committed  by  him  in  the  years  181(^ 
12,  13,  14,  15,  17,  and  22.  Looking  at  the  title  of 
the  libel,  it  is  dear  that  it  was  not  exhibited  against  him 
Sox  that  ofience  only,  but  for  neglect  of  divine  service  on 
•divers  Sundtg^j  for  using  the  porch  of  the  parish  church 
as  a  stable ;  for  converting  to  hisown  use  and  profit  the 
•lead  on  the  roof  of  the  chancel  of  the  church ;  for  refusing 
and  n^^kcting  and  ddaying  to  baptiise  or  christen  divers 
rdiildrai  of  bis  p^ishioners ;  for  refiising  and  n^lecting 


(a)  Salk.  552. 

Dd  2 


to 
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18S6.       to  bury  direra  ooipMJ  and  ftr  ntpiiriiig  illegal  fees  tt> 


Fi 


be  paid  to  him  for  b^itisms  and  burials.  As  to  those 
<«"^^  parts  it  b  clear  there  must  be  a  consultation.  Then 
tmeome  tothe  coMtroctioa  of  the  sti^  S76.Sw^^.44.  s.8., 
by^wbich^  it  wttS'«aacted|'  ^  that  no  suit  shall  be  coiii-> 
meheod  in  any-  efldbiastical  oiilrt^  £if  'fomieatipa  or 
incontiiience^-  or  ibr  striking  lorbmwling  in  any  dnttdi 
or.  diurclqrard^  aftser  the  eocpiration  of  dghc  cahndar 
months  from  the  time  wfaen  sueh  odbnoe  shall  have  tee^ 
committed,  nor  shall  any  prosecution  be  ccwnmeodsd 
or-  carried  on  for  foniicatiooy  at  any  time  after  >4lia 
parties  ofiending  shall  have  lawfully  intermarriedL^  'it 
has  been  contended  before  us,  that  this  statute  exteods 
to  the  clergy  as  wdl  as  £he  laity ;  and  we  think  it  dqes^ 
as  &r  as  they  and  laymen  are  on  the  same  fedthig^  that 
is,  where  the  object  of  the  suit  is  reformation ^snan- 
ners  or  the  soul's  health }  but  that  it  was  not  Jnianded 
to  limit  the  time  for  proceeding  against  a  cleri^  iu 
suc/ij  for  deprivation.  Such  a  suit  is  not  frivolous  or 
vexatious;  it  is  not  within  the  mischief  or  object  of  the 
statute.  Reformation  of  manners  is  not  the  ol:gectf  or 
at  all  events  not  the  only  object  of  this  suit  The  first 
article  of  the  libel  sets  forth,  that  by  the  eodesisiBtieal  laws 
and  canons  of  the  church  of  Englandf  all  derks  and  minis- 
ters in  holy  orders,  are  particularly  enjoined  and  required 
to  be  grave,  decent,  reverend,  and  orderly  in  their  general 
deportment,  and  to  abstain  from  foraicatioa  or  inconti- 
nence^ profhneness,  &c.,  ^^  under  pain  of  deprivation  of 
their  ecclesiastical  benefices,  suspension  from  this  ecBercise 
of  their  clerical  functions,  or  such  other  ecclesiastical  pu- 
nishment or  censures  as  the  exigency  of  the  case  and  the 
law  thereupon  may  require  and  authorize."  The  second 
article  states  that  the  present  plaintiff  is  a  priest  or 
minister  in   holy  orders   of  the   Church  of  England. 

These 


Fi 
BuEooms. 
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These  articles  shew  that  one  at  least  of  the  objects  of  1826. 
the  salt  was  to  procure  the  deprivation  or  suspension 
of  the  plaintifl^  a  species  of  jurisdiction  which  the 
ecclesiastical  court  has  no  opportunity  of  exercbing 
over  lajrmen.  Now  in  other  temporal  mattersi  such 
88  fbi|[idry  of  orders,  there  cannot  be  any  proceeding 
agaioBt  a  layman  as  i^ch;  but  if  be  has  obtained  a 
bsneficey  he  may  btf  *  sued'  in  the  ecclesiastical  ooitrt 
in  acder.  to  his  depriv8[tioD»  according  to  Sader  v. 
SmaSbrooke{a).  We  think,  therefore,  that  a^  to  the 
chatge  of  incontinence,  the  eodesiasdcal  court  maf 
proceed  for  the  purpose  of  derivation,  and  our  judg-^ 
meflit  will  be^  that  the  prohibition  stand  as  to  pro- 
ceeding upon  the  charge  of  fornication,  with  a  view  ta 
reforynatibn  or  the  soul's  health,  but  that  there  must  be 
a  qonsultatkm  as  to  proceeding  upon  that  charge  for 
dqprivation  or  any  other  punishment.  This  course  was 
adopted  la  the  case  of  Tcnmsend'v.  Thorpe  {b)j  which 
'Wa8  a  proceeding  against  a  parish  clerk,  who  was 
charged  with  several  ofiences  punishable  in  the  temporal 
and  not  the  spiritual  courts,  yet  it  was  held,  that  these 
aai^t  be  proceedings  against  him  in  ther  spiritual  court 
m  order  to  deprive  him  of  his  office,  and  as  ta  that  a 
consnltatiim  was  granted.  Objection  has  since  been 
made  to  that  case,  on  the  ground  that  the  ecclesiastical 
court  had  no  authority  to  suspend  or  deprive  a  parish 
clerk.  Berhaps  that  objection  is  well  founded,  but  the 
rsstoTthe  eese  has  never  been  questioned,  and  is  aa 
authority  for  our  present  decbion. 

G<»isttltatiofii  awarded  as  to  all  but  proceeding  for 
'      incontinence  with  a  view  to  reformation. 

>   •         ■  '•  .  '  '  ■         '  ' 

(a)  I  Lev.  1S8.     1  Si.  217.  (ft)  S  Ld.  Bagm.  1507. 
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FfiA^f  Fbknell  and  Another  against  RiioLER* 

A  bono-dedcr  ''PHIS  Cttiiae  wat  tried  befiire  Park  3.  at  the  Sammer 
tdn  an  aetloa  anuDes  for  the  county  of  Warwkk^  1825,  and  s 

ibrtiM«UaDd  verdict  was  ibmid  for  the  plaintiff  A  rule  niai  wat 
h^StOm  bf  obtained  for  entering  a  nomoity  and  cause  was  shewn 
]£^U[^  *       against  the  rule  on  a  former  day  in  this  tenn*    dark 

was  heard  against  the  rule,  and  Adams  Seijt  and  Balgmf 
contii.  The  material  facts  of  the  case,  the  arguments, 
urged  by  the  respectiTC  counsel,  and  the  authorities 
cited,  are  so  fiilly  commented  upon  in  the  judgment  of 
the  Court,  that  it  is  unnecessary  to  state  them  here. 

Cur*  ado.  viii.- 


Bayley  J.  now  delivered  the  judgment  of  the  Court. 

This  case  came  before  the  Court  upon  a  motion  for  a 
new  trial.  It  was  an  action  upon  the  warranty  of  a 
horse.  The  plaintifis  were  horse-dealerst  and  the  horse 
was  bought  and  the  warranty  given  on  a  Sunday^  and 
the  only  question  wos,  whether,  under  the  Q9  Car.  1 . 
c.  7.,  tlie  purchase  was  illegal,  and  the  plaintifis  pre- 
cluded from  maintaining  the  action.  That  is  an  act  for 
the  better  observation  of  Sunday^  and  after  directing  that 
every  person  shall  on  every  Lord's  day  apply  himself  to 
the  observation  of  the  same  by  exercising  himself  in  the 
duties  of  piety  and  true  religion,  publicly  and  privately, 
one  of  its  provisions  is,  that  no  tradesman,  artificer, 
workman,  labourer,  or  other  person  whatsoever,  shall  do 
or  exercise  any  worldly  labour ^  business^  or  work  of  their 
ordinary  callings  upon   the  Lord's  day,  or  any  part 

15  thereof. 
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dwreo^  works  of  necessity  and  chari^  only  exoepled. 
That  the  purchase  of  a  horse,  by  a  horse-dealer,  is  on 
exocise  of  the  business  of  kit  ordinary  calling  no  one 
can  doubt.  And. is  there  any  thing  ia  the^irit  or 
frame  <^  this  act  which  will  take  such  a  purchase  out  o£ 
its  operaticm  ?  Ilie  spirit  of  the  act  is  to  adrance  the 
bleres^  of  religion,  to  torn  a'man's  thou^ts  from.his 
worldly  ooooems,  and  to  direct  them  to  the  duties  of 
fnety  and  religim;  and  the  act  cannot  be  construed 
according  to  its  spirit  unless  it  is  so  construed  as  to 
efaeck  the  career  of  worldly  traffic.  And  is  there  any 
thing  in  the  frame  of  it  to  prevent  its  applying  to  the 
case  in  question  ?  It  does  not  indeed  apply  to  all  per~ 
lOHMt  but  to  such  rally  as  have  some  ordinary  calibig  i 
and  the  interposition  of  the  wnd  "  business"  between 
the  words  "  lab»ur  and  work"  might  justify  a  question^ 
whether  it  included  every  description  of  the  busiaesa  of 
a  man's  ordinary  calling,  or  whether  it  was  not  con6ned 
(o  such  as  was  manual  and  calculated  to  meet  the  public 
(^e.  There  is  nothing,  however,  in  the  act  to  shew 
that  it  was  passed  exclusively  for  promoting  public  de- 
catey,  and  not  for  regulating  private  conduct;  and 
though  I  expressed  a  doubt  upon  this  point  in  Blaesome 
V.  WHiiams  (a)*  I  am  satisfied  upon  further  consideration 
that  it  would  be  a  narrow  construction  of  the  .act,  and  a 
cmstruction  contrary  to  its  spirit*  to  give  it  such  a  re- 
stricdoQ.  Labour  may  be  private  and  not  meet  the  pub> 
lie  eye,  and  so  not  ofieud  against  public  decency,  biit  it 
is  equally  labour,  and  equally  iDtecferes  with  a  man'a 
r^gious  dnties.  The  same  may  be  said  of  business  oC 
of  work.     Each  may  be  public  and  meet  the  public  eye; 


k        M  work. 


(n)  3  Bant.  ^  Crft.  23S. 
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lftS&  tMjh  mqf  l>fa  priyatB  and  coooealoiL  Tbera  it' nodnajj^ 
dierifon^  in  the  pontioD-  of  the  word  ^^  boaMss'*  be- 
tween those  of  **  labour  and  woiky"  which  in  our  jodg» 
meat  can- justify  us  in  {^ving  to  it  any  thing  butits 
ordinary  meaning;  and  it  seems  to  us  thai  every  species 
of  Idxmr,  business,  or  worli,  whether  publie  or  prWal^ 
in  the  ordinaiy  calling  of  a  tnsdesmani  artifieer,  worii* 
man,  hbonrer,  or  other  person, is withinihe  prohibition 
of  this  statute.  The  statute^  in  direct  terms,  provides 
that  every  person  shall  q>ply  himtelf  to  the  obeervatioa 
of  the  Lord's  day,  publicly  and  privatebfi  so  that  prl* 
vate  as  wdl  as  puUic  conduct  was  expressly  witliin-  its 
contemplatiQa^  In  Drury  v.  Dela  Foniatm  (a),  Loid 
C*  J.  Man^tM  (after  the  Court  had  taken  time  to  aoiH 
sider)^  lays  it  down,  that  if  any  man  in  the  eserme-  of 
his  ordinary  calling,  make  a  contract  on  tk  Sumkgf,  Am 
contract  would  be  void  (and  the  case  before  him  ivas- « 
private  contract  for  the  purdiase  of  a  horseX  ^  ^ 
shewed  that  that  case  was  not  within  the  statute,  because 
no  one  of  the  parties  was  in  the  exercise  of  the  business 
of  his  ordinary  calling.  His  expression  that  the  con- 
tract would  be  voidf  probably  meant  only  that  it  would 
be  void  so  as  to  prevent  a  party  who  was  privy  to  wliat 
made  it  illq^l  from  suing  upon  it  in  a  court  of  law,  but 
not  so  as  to  defeat  a  claim  upon  it  by  ail  innocent  party ; 
and  so  it  was  considered  by  this  Court  in  JMuuome  t. 
fVilUams(b)^  That  was  also  the  case  of  a  private  sale 
of  a  horse,  and  an  action  brought  upon  a  warranty,  and 
to  recover  back  the  price.  The  objection  was  made 
that  the  purchase  was  on  a  Sunday*  Though  I  expres* 
sed  the  doubt  I  have  mentioned,  whether  the  statute 

(a)  1  Tauni.  IS5.  (6)  SB.tC.  23S. 
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qpplied  to  private  sales,  such  as  were  not  opea  breadies  185I6. 
of  the  Sunday^  that  was  not  the  ground  of  the  decision,  — -— 
bat  very  dbtinct  grounds  were  stated  to  shew  that  the  i^amu 
statute  did  not  apply,  for  the  sale  was  substantially  not 
on  the  Sunday  but  on  a  Tuesday.  The  defendant  was 
die  onfy  person  who  was  in  the  exercise  of  his  ordinary 
callh^  and  the  plaintiff  did  not  know  what  his  calling 
was,  so  that  the  defendant  was  the  only  perscm  who  had 
fiolated  the  statute,  and  it  would  have  been  against 
justice  to  have  allowed  him  to  take  advantage  of  his  own 
wrong  to  defeat  the  rights  of  the  plaintiff,  who  was  inno- 
cent. These  cases,  therefore,  tend  to  support  the  pre- 
sent objection.  And  upon  the  principle  that  this  statute 
is  entitied  to  such  a  construction  as  will  promote  the 
ends  for  which  it  was  passed,  that  it  applies  to  private 
as  well  as  public  conduct,  and  that  the  purchase  by  the 
planitiff  was  within  the  mischief  intended  to  be  sup- 
pressed, and  within  the  words  made  use  of  to  suppress  it, 
we  are  of  opinion  that  the  phdntifi  cannot  maintain  the 
present  action,  and  that  the  rule  for  a  new  trial  must  be 
made  absolute. 

Rule  absolute. 
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«?j*^  The  King  against  Hatthorne* 

By  an  tticient      A    RULE  nisi  bad  been  obtained  for  an  informadQii 
it  Appwradtfaat  in  the  nature  of  a  quo  warranto  tigainst  the  defisnd- 

bj  teir  peti-     an^*  Galling  upon  him  to  shew  by  what  aolhori^  he 
in  pwUmMDt,    claimed  to  be  mayor  of  the  city  of  Bristol^  and 


^^Eiwm^^  ^  the  same  city.    The  affidavits  in  support  of  the  role 

Stfttf  nodeto  ^^»  ^^^  BHtM  was  an  ancient  city,  having  diveprs 

b^t!!lSL!^«fii  ^''^'^^  ^^^  privil^iesy  but  that  it  was  not  a  corporation 

oftiietownor  by  prescription.     That  King  Edward  the  Firsty  by 

JBrisiolt  and  the 

fliuidiiietby      charter  bearing  date  at  Westminster  the  28th  day  <^ 

tiiin  snuitGd  to 

hu  Mid  bur.  MoTchf  in  the  twenty-eighth  year  of  his  reign,*  confirmed 
bTraUfieduid  fonnot  charters  granted  by  King  Henry  the  Third,  and 
^^kiTent.  fii^^  granted. to  the  burgesses  of  Bristol,  that  they  and 
Ac^D^on^  ^  ^®*^  successors,  htrgesses  of  the  same  tawtij  as  often  as, 
was,  that  it  was  and  whensoever  they  should  choose  their  mayor  (the 

assented  and  </         \ 

agreed  in  par-    time  of  war  alone  excepted),  should  present  him  to  the 

liament  that  the 

franchises  coRstable  of  the  CEstle  of  the  town  to  be  admitted,  and 

petition  made  not  at  the  Exchequer.     This  charter  was  accepted  by 

be  ratia"ed  «id  ^^  burgesses,  and  was  confirmed  by  King  Edward  the 

^derthe  Second,  in  the  fifteenth  year  of  his  reign,  and  again  by 

^  *  ^  ^'"8  J^-dward  the  Third  in  the  fifth  year  of  his  reign, 

charter  was  gy  another  charter  bearing:  daXe  at  Woodstock  the  8th  of 

raufied  by  •'  ° 

KingJEdward 

the  Third  accordingly :  Held,  that  the  crown  was  not  prevented  by  thb  proceeding  in  par- 
liament from  granting  a  new  charter  to  the  buigesaea  of  Britlolp  varying  the  mode  of 
electing  a  mayor  from  that  provided  for  in  the  charter,  recited  in  the  petition  to  the  king  in 
parliament. 

Queen  ^nne,  by  charter  granted  to  the  burgesses  of  Bristol,  that  they  should  be  a  body 
corporate^  &c.  &c.,  and  rele^cd  to  the  corporation  that  power  of  removing  it«  members 
which  had  been  reserved  by  a  former  charter  of  King  Charles  the  Second,  and  released  any 
just  cause  of  complaint  which  might  be  against  the  corporation  for  having  acted  in  opposi- 
tion to  it :  Held,  tliat  it  did  not  thereby  appear  that  the  queen  granted  this  charter  in 
consideration  of  the  former  charter  granted  by  King  Charles  the  Second,  and  that  the 
queen's  charter  was  not  therefore  void,  although  the  supposed  charter  of  CAar/cr  r  the  Second 
did  not  exist. 

AugUS^y 
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AiguA,  in  the  fbrly-seventh  year  tX  the  reign  of  King 
Edward  tbe  Third,  redttng  that  by  the  charters  as  wdt 
of'Iua  progenitors,  formerly  kings  of  Mn^and,  iriiicb 
hn  said  majesty  bad  confirmed,  as  by  his '  own,  divers 
liberties  and  acqaittances  had  been  for  ever  granted  to 
die  itffgeases  of  die  town  of  Bristol,  and  their  hdrs  and 
SBCoaasors ;  and  that  at  the  peUtion  of  the  mayor  and 
oammonBlty,  which  was  also  recited,  bis '  majesty -did 
grm^  and  by  bis  said  charter  did  confirm,  fiir '  himself 
and  his  hdrs,  to  the  bargesses,  and  their  heirs  and  soo- 
eesaors  for  ever,  that  the  town  of  Bristoly  with  its  suburt» 
and  precincts  of  the  same^  according  to  its  metes  and 
boands,as  they  were  limited,  should  be  for  ever  in  fotnre 
alilffi  separated,  and  in  all  respects  exempted  from  the 
counties  of  GUnax^er  and  Somertet,  both  by  land  and 
fay  water,  that  it  should  be  a  county  by  itself,  and  called 
the  coonty  of  Bristol;  and  that  the '  burgesses, '  their 
heirs  and  successors  for  ever,  might  havc^  within  the 
town  and  the  suburtis,  and  thtar  precincts,  hy  metes  and 
boands  as  they  were  limited,  tbe  liberties  and  acquit- 
tances thereunder  written,  and  might  ivlly  enjoy  and 
use  them,  that  is  to  say,  amongst  other  things,  that  every 
mtyot  of  the  town  of  Brisit^na  soon  as  be  should  be 
dected  into  the  same  place,  should  be  the  escbeator  of 
his  majesty,  &c.  The  charter  then  contained  a  grant  of 
several  other  privileges;  and  also,  that  the  said  bur- 
gesMS,  and  their  hdrs  and  successors  for  ever,  should 
have  all  other  liberties  and  acquittances  then  bcAire 
granted  them,  as  well  by  his  said  majesty's  progenitors 
as  by  himself  and  also  all  other  their  customs  and  dieir 
profits  thence  arisiog:  but  it  contained  no  provision  as 
to  the  elcc^on  of  mayor.  By  letters  patent,  bearing 
date  at  Wnlmmster  tbe  Lst  day  of  Septaidter,  in  the 
foi^- 
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lofftj^Mfodi  year  of  Ut  vi%[ii^^rMtiiig  tbe  liuii^iieA- 
di»ed  dMitflTy  tbe'Mnie  long  j^n^oittt^ 
m  pwambditioD  bHwven  tb^coniity of  Amtai; and^^^ 
pfedncte  cf  tlie.mli%  as-ipcll:by  land  «i  by  water,  and  tk^ 

bolatmi  of  die  iaid  ooiriM)^  of  Brt^-atod  4be  bmW  and 
boondflriei  tfasRoof  waa  had,  add  a  Ktsn  dieveof  waa  Boada 
Uo  iIm  Qianottyy  and  the  ^enubulatidii  vari'«aaoiplH 
fled.  Thathyimactof  paiiianietuin  theftf^^ 
2»Bari(  die  Tbiid,  the  aaid  diartei*,  and  aUtHldl'a^^ 
tbegranta  and libeitiea  and  ooqnittandsB^* and oM Ai^ga 
cnntainrd  and  specified  diereiii,  and'tlte  penirtibelplhw 
eoGamplified  by  the  lettora  patent^  were  radfitatLandj.ooei» 
finned  to  die  bnigeswa  d  BHMol^tA  their  aneaeaiokai 
that  diat  ad  waa  derer  repealed,  bat  dill  oontinned 
in  fiiroe.  It  was  then  stated  tfaat^  according,  to',  dw 
bafief  of  the  party  who  made  the  afi&vil,  al  dle^tilrie 
of  the  grsnting  the  charter  and  the  pasring  tf.theiaet 
of  parliament,  one  of  the  -  libert&B*,  privD^ge^  nnd 
customs  of  die  town  of  BmM  was^  diat  thd  bu^ 
gesses  should  choose  from  anumg  themaelfesy  ^ndk  nd 
every  year,  a  burgess  to  be  mayor,  and  that  at  or  befiMe 
die  granting  of  the  charter,  and  confirmadcm  thereof 
there  was  no  common  council  distinct  from  the  bur- 
gesses ;  that  by  charter  of  King  Henry  tbe  Eighth,  on 
the  5th  of  Mi/f  in  the  thirty-fourth  year  of  his  rmgn, 
Bristol  was  made  a  dty;  that  in  the  fbutth  year  oi 
Hemy  die  Sixth  die  charter  and  former  act  of  pailiar 
ment  were  recognized  by  parliament ;  that  in  the  twenty- 
fifth  year  of  the  reign  of  Charles  the  Second,  a  certain 
number  of  the  members  of  the  corporation  of  BrisM 
attempted  to  surrender  the  rights  and  privileges  of 
Bristol  to  bis  nugesty,  but  that  such  surrender  was 

never 
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ooMT  anrglled  of  record ;  that  King  C%0^<  Ihe  Second* 
fajr  letters  potent  bearing  date  the  Sd  of  Jbw,  in  the 
diir^i^uxth  year  of  his  reigo,  grcnted  that  the  dtizau 
mi  inhabitants  oiSritlol  should  be  a  body  politic  aod 
corporate,  by  the  name  of  the  mayor*  burgesses,  and 
oonmoiMity  of  the  tuty  of  Brittel.  JEfy  that  ckarter  ik» 
rigkt  <f  dectitig  a  mayor  and  Aer^  wu  to  ie  in  ike 
eammam  couneiii  and  there  was  also  reserved  Xo  tlMl 
kug-  a  poTer  of  removiog  the  maytw,  recorder*  or  any 
of  Aa  aldermen,  orthesherifis,  or  any  one  or  more  of 
ihe  eommcna  coundl,  or  the  ctHnmon  derk,  steward,  or 
oon»en  of  the  city.  The  affidavit  iben  sM  forth  ft  pro^ 
dsmation iuttcd  in  the  fourth  year  of  KingiAMM  the 
Steond,  which  proclaniMioo,  aiier  reciting  (bat  his  ma- 
jesty wos  reserved  to  restore  all  his  cities  to  tbesame  slate 
ss  they  were  in  before  any  s<A*reDder  of  their  chaitcn, 
deeds,  and  franchises,  declared  that  corporations  y^om 
deed^of  surrender  were  notenrolled,  or  judgment  entered 
against  them  (of  which  the  corporation  of  Bristol  was 
one^  and  the  mayor,  bailiffi,  &&,  and  the  members  re> 
ifHodvely,  npon  the  pablication  of  that  prodamadon, 
dioald  (ake  npon  tberoselves  to'-act  aod  proceed  as  a 
faady  politic;  that  that  proclamation  was  accepted  and 
acted  npaa  hy  the  mayor,  buigesses,  and  commonal^  of 
Brutoi^  and  that  the  surrender  was  cancelled  1^  the 
long.  That  the  commui  council  of  theaty  ai  BriatU 
acted  upon  the  said  charter  of  the  86  Csr.S^  >or  upon 
soae/tabeeqnent  diarter,  wltich  (if  there  wereiany  such) 
the  deponenv  one  of;  the  boageseeH^  bdicved  to  be  void 
in  this^respeot-;  and  that  he  recdved  ao  notice,  at  my 
tiifie  prtrnoUa  to  or  on  the  S9th  day  of  S^tember-V896t 
to  attend  an  that  or  any  other  previoos^y*  fori.die 
election  of  a.  mayor  of  the  said  ci^  for  die  year  ibsd 
ensuing;    and  deponent  believed  that  no  such  notke 
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JMIfi^  ,  Ww^givai  to  aoy  jof  the.faiBgesies  fixr.  such  purpoM^ 
"*^^\^  imleas  tOioertain  sdtect  bodieB  of  the  oorporatioQ»  consiat* 
log  ^of  ^tthe  *  majRor^  .aldenoeai  and  oommon  ooancilmeny 
imomtiog  togddier  $a  iiboat  fortgrrtlirce  persons.  That 
aft  a  meediig . of  these  said  select. bodies  jHoy/lAoriie  was 
dected.to  be  major,  and.  thai  all. burgesses  except  the 
said  bodies  and  their  officers  were  exchided  firom  bdng 
pMsentyior  Toltng  at  the  meedng.  Many  other  bur^ 
gesses  made  affidavits  that  they  had.  not  any  notice  .of 
the :  meeting.  Upon  these .  affidavits  two .  ob)ectioDii  rto 
tlie.decticm  of  Hi^thome  were  raised ;  first,  tliat  it  a|H 
peered, ., by  the  charter,  of  the  28  £eto.  l.ithat  IIm^ 
mayor  waa. at  that  time  elected  by  the  burgesses  (notJbgr 
a,  select  body  ,of  them), .  and  that  the  charter  47  Edm.  ^. 
did  not. alter  the  mode,  of  election,  but  confirmed, all 
formeri  customs.  That  the  latter  charter  having  been 
ratified  .by , act  of  parUament,  had  the  authority,  of  mdi 
an. act,. and  could  not  be  altered  by  any  subaequent 
charter. from  the  Crown,  and  that,  consequently,  the 
mayor  ought  still  to  be  elected  by  the  burgesses  at 
large,  and  not  by  the  select  body.  Secondly,  that  if  the 
charter  of. the  AT  Edm.  3.  might  be  altered  by  subse- 
quent charters,  that  had  not  been  done ;  for  that  the 
surrender  to  Charles  II.  was  void,  and,  consequently,  the 
charter  founded  upon  that  surrender  was  also  void,  and 
the  old  customs  and  privileges  of  the  corporation  of 
Bristol  remained  unaltered. 

The  affidavits  against. the  rule  were  made  by  the 
chamberlain  of.  the  city  and  county  of  Bristol^  who  had 
the  custody  of  the  charters  and  other  documents  belongs 
ing  to  the  corporation,  and  by  the  deputy  keeper  of  .his 
majesty's  records  in  the  TooocTj  to  whom  the  charters 
and  documents  had  been  delivered  for  the  purpose. of 
examination.     Those  affidavits  first  set  out  a  charter 

granted 
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gnnted  by  queen  Atme  in  the  ninth  year  of  her  mga, 
by  which  she  granted  to  the  mayor,  burgesses  and  cora- 
mooalty  of  the  city  of  Bratoi  (amongst  other  things), 
that  there  should  be  out  of  the  better  and  more  ^Mteet 
citizefis  forty  persons  besides  the  mayor,  who  ^ould  be 
ibe  common  council,  and  that  as  oftoi  as  it  shookl 
happen  that  any  mayor,  recorder,  sheriffs,  oommoD 
oooacilmai,  common  clerk,  stewardof  the  court  of  iJm 
sheriffi  of  the  county  of  A^sto/,  or  coroners  of  the  said 
dty,  should,  die  or  be  removed,  or  go  out  of  his  or  their 
office  or  offices,  or  that  any  election  of  the  aibvesiud 
officers  or  of  any  one  or  more  of  the  same  should  there* 
aAer  be  vacated  or  rendered  ineflfectnal  by  incapadty  or 
refbso),  or  by  any  other  means,  that  then  and  in  every 
such  case  another  fit  person  or  other  fit  persons  should 
be  doly  elected  irom  time  to  time  by  the  common 
ooimdl  of  the  said  city  of  Bristol^  or  by  the  greater 
part  of  the  same  into  those  ofiRces  respectively,  and 
sboold  be  sworn  by  the  mayor  of  the  said  city,  or  by 
such  other  person,  at  such  times  and  in  such  place  and 
manner  as  had  been  used  an^  accustorned  in  the  said  city 
in  tkat  respect  far  the  tpace  ofjbrfy  years  then  last  past. 
By  anoth^  clause  in  that  charter,  her  majesty  released 
to  tbe  mayor,  burgesses,  and  commonalty  of  the  city  of 
Bristol,  and  to  their  succestors,  all  power  and  autboritf 
reserved  to  King  Charles  the  Second  by  his  letters 
patent,  bearing  date  the  2d  of  June,  in  the  thir^'sizth 
year  of  his  reign,  concerning  tbe  signifying  the  royal 
approbation  oS  the  mayor,  &c  and  ail  power  reserved 
of  removing  the  mayor  and  other  officers,  or  any  oS  tbe 
I  common  council.     The  affidavit  then  stated,  that  this 

I  charter  of  queen  Aime  was  accepted  by  the  mayor,  bar* 
L  gegses,  and  commoDal^  of  the  city  of  Briatolf  and  bad 
^^^^■■^  ever 
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•iMrfbem  acladnpooy  ml  Aat  die  luMfomi  mid 
OHMtant  piadioe  «nd  vnge  had  been  diat  on,  fte.  iii 
everjr  yearithe  injor»  eldennen,  sheiiffir,  end  ootnmoh 
oomiflQ  flMt  in-the  GmldfaeKto  dect  tlie  maydr  end 
tberifi'fiHr  Ae  entoing  yeer,  when  the  ineyor  for  the 
tune!bei<igipnipbeed  oneof  die  cobmbob  eoondl  tabe 
theneer.me^,  theeldennen  end  alMrifi  another  cftM 
eonunon  ooandiy  end  the  residiie  of  the  eoaunon  oodndl 
athirdt  anddiatoneof  tfiiB  three  prapoeed  who  had>  the 
gnatert  mimber  of  Toioet  of  the  whole  of  the  ooafinMia 
oooncil  in  hit  finronr,  ivat  declared  dected.  It  was  tHa^ 
ther  etaled,  that  from  the  year  1598  the  books  of  fhtt 
oorporatMNi  contained  m  ttgokKt  series  of  entries  of  vhe 
elections  of  the  mayor  for  each  year,  and  during  the 
whole  of  that  period,  it  appeared  from  those  enMe% 
that  the  decti<Hi8  were  made  by  the  common  oodMnl'iii 
die  manner  above  stated;  that  before  the  oomniSBeB** 
ment  in  1598,  of ''this  regular  series  of  entries^  diere 
were  some  entries  of  elections  of  mayors  in  the 'reigns 
of  Henry  VL  and  Henry  VIL,  and  that  it  appeared 
from  them  that  all  the  elections  of  mayors  were  by 
the  common  council  exclusively;  that  there  was  no 
entry  in  any  of  the  books,  papers,  or  documents  of  the 
corporation,  of  any  elections  of  the  mayors  by  any  odier 
persons  than  the  common  council,  and  that  the  buigesses 
and  commonalty  never  exercised,  or  claimed  to  exercise^ 
any  right  or  interference  in  the  election  of  mayors.  The 
affidavit  of  the  deputy  keeper  of  the  records  in  the  Tcner 
stated,  that  from  examining  the  books,  documents,  and 
papers  delivered  to  him  by  the  chamberlain  of  the  city  of 
BrisUdy  it  appeared  to  him,  and  he  believed,  that  the 
corporation  of  Bristol  was  a  corporation  by  prescript 
tioo,  and  that  before  the  charter  granted  to  the  cor* 

1^  poration 
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pontkn  in  tho  fbi^-eeventb  year  of  King  JSAponf  tbo 
IUk^  there  was  a  mayor  mkI  commiKi  coaodl  in  the ' 
caqwntkm.  -  That  tbe  eariieet  entiy  of  an  decdtm  of. 
nqror,  in  the  booicB  of  the  ctwponttionvwas  in  tbe  raign 
oT  Htmif  tbe  Sixth.  That  there  were  entriee  of  Midi 
dectioai  in  the  reigns  of  Hmy  the  Sixth  and  Hennf 
ibe  Saventb,  and  that  Bucbdectione  were  by  tbe  commoa' 
eoooGil  excIuuTdy.  lliat  no  ontrv  aS  sucli  dectioD'  by ' 
■07  other  persons  could  be  foimd.  ■     •  ■ 

A  copy  of  one  of  the  entries  of  tbe  election  of  mayor 
in  tbe  tiine  of  tienty  tbe  Sixth  was  then  set  out*  by  ■ 
vbicb  it  a[^Karedt  that  "  Bobert' Sturmf  that  time 
m/joWf  J.  B^  J.  S.y  &C.  with  all  ^  notable  persons  of 
tbe  whofe  coouaon  council  .of  tbe  town  of  Brittom  as- 
KBifaled  in  their  conndl  house*  and  by  their  right,  di^ 
cfMt^  asd  sad  advisements  chosea  R,  H.  Xohe  mayor 
darii^  die  year  next  coming,  &c.  Which  maymr,  and 
■U  tbe  DotaUe  persons  aforesaid,  after  the  said  election 
done^  enacted  and  established,  the  ordinances  that  fU-- 
lov,''&c. 

■The  proceedings  in  parliament  in  the  47th  Bd.  S. 
were  than  set  out  from  the  rt^ls  of  pariiament,  by 
whidi  it  ^i(>eared,  that  the  commons  by  their  petitfan 
exhibited  in.  the  paiiiamoit,  prayed  tbe  king  as  follows: 
"  PJeaseour  lord  tbe  king  aS  bis  good  and  e^Mctal  graoe^  ■ 
to  grant  dwt  your  gradooa  charter  made  to  your  lieges' 
baifflsoea  <£  your  town  of  Brutti,  otntaining  ihaX  tbe 
nid  town  with  tbe  suburbs  and  predocta  thenofsbaU- 
be  aoaonty  by  itself  and  the  franchises  by  you.grantod^ 
to-  yoor  said  buigessea  by  the  samc^  shall  be  by  yoa, 
mtfed  and  confirmed  in  tltis  preseot  pariiament  toga*' 
^_  iher  with  tbe  perambnbuion  thereof  made  by  yo«v< 
^^k5lBMmi«lon,  and  returned  into  your  cbaqcery  1^  tbe' 


» •  I 
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1WW».      liid  poMBttB^  and  if  ifaelbMiidt  theno^.iliid  d^ 

0idu<filni]r : that. iIm -bill: be  CQufimitd  ia  thii'. prcmDl 
puriMaunt**  Tbeufir^  to .thia  petiticm  wtM:^$  SAr 
l««ftd.  ^<It  10  MMntcd  laod.  ngraed.  ia  {MurliameDt,  diaft 
tbe  disitir»  fifBnrhi0OT,.«pd  petwibuhitioii  wbenodhi*. 

fimid  to  the  biugwm,9r,4lM  toTO.c^^ 
tUr  hmn  J«d  amccoyiDfib  twAr  Me  ,ikigfi.gnai.imlJi  '• 
The  aflMavit  then  statadi  jkhataAer  the  j>id  ;peliikMiji>d 
ansimv  Kiqg.  EdmM  itbe  Thiid,  bgr.jui  Jn^ymfcni 
ohaiter,  recitiog  tfae.ibnfeer  €harter9.8q)anitiiig.tfae.Mfirn 
of '  A^Mtal  with  the  soblirbi  imd  pireciiiGlv .  ttcmbjAk^ 
CMBtias  of  Gkmoesier  and  Somerset^  mid  akoVjroHtipg* 
the  lettera  Datent  exeasidifViiiff  the  ■  nBBHBbuliiliQii  ^f * 
the  mete8  and  boaods  of  the  said  connCy  .of  iiilrfrtaf 
retomed  into  dMnoery,  did.  bjr.the  aaMOi -MdbJignB^ 
iMttt  of  the  pvdatesi  noUei,  great  meni  and^jBiii*^- 
mooalty  In   parliament   ratify^  approve^  and  .:€oafirln 
(o^  ever  to  the  burgessea  of.  Bristol^  their .  heirs  and 
successors,  as  well  the  said  recited  charters,,  and.  all 
and  singular  the  grants,  liberties,  and  acqnittanoes, 
and  all  other  things  contained  therein,  as.  thcisaid  pev* 
ambulation  flsemplified  aa  aforesaid,  the  grantingpastiif 
whiefaisaid  charter  was  as.  follows :  ^^  We  bjJtbajMMat 
and  i^greement.of  the  prelates^  noble^. great -man^. and 
oonunonaltf  being  in  our  parliament  called  Iqgether  at 
Wahmmter^  on  the  morrow  of  .&m/  SdmtmL  last  paal, 
do  for  us  and  our  heirs,  by  Turtue  of  these  prranili, 
mtifyf  approve,  and  confirm  fiir  evtr  to  the  said,  bus* 
gessesof  BriiUdf  and, to  their  heire  and  suooesaoas,  as 
weU.oar  said  charter  and  aU  and. singular  tha,  granti^ 
liberties^  and  acquittances,  and  all  othar  things  coo«» 
tained  and  qieoified  in  the  same  charter^  as  the  md 

*  .  per- 
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ponmbslatioD  ex«Biplified  by  our  letters  patent  afore-        18S6. 
■■id  eonceming  the  metea  ftud  divisiotis  bo  made  be*      -^^"^Z. 

tmen  tbe  afbreMtd  counties  of  Gknutter  and  S(mentL        ■>■'!» 

IIinwMMi 
ad  the  nid   county  of  Briitolf   or  the  borders  and 

haiidij  and  those  fetters  and  all  and  angnlar  Ae 
Ihingri  contained  in  those  letterSf  as  oar  charter  and  let- 
las  •finesaid  more  fidly  testify.  In  witness  whereof  w* 
haw  CBoaed  these  our  lettov  to  be  made  patoit.  Wit- 
nan. eanelTes  at  Wettmnster,  on  the  £Oth  day  of  D»* 
uaieTf  m  the  forty-seventh  year  of  our  reign-" 

.  TV  Mtornof-Gewralt  SearltU,  TautUon,  Ijudkm,  and 
ft.  JR.  Cnm  shewed  cause.  If  the  charter  gnmted  to 
Ihir  cofporation  by  Qoeen  Jnne  be  a  valid  charter,  it 
s  a  complete  answer  to  this  ^l^ication ;  Jbr  the 
» ahew  the  elecdon  of  Mr.  Htofthome  to  have 
beeD  according  to  that  charter.  The  first  oligeGtioii 
aiade  on  moriag  for  the  rule  was,  that  before  the  charter 
of  the  47A  Bdm.  S.  no  common  council  existed  in  BritUij 
that  none  was  constituted  by  that  diarter,  and  that  the 
Matter  having  been  confirmed  by  act  oTpariiament,  conld 
mlba  altered  by  any  subsequoit  charter  iram  the  ctdwb. 
TIm*  oliiection  is  fimnded  upon  a  mistaken  aqipoaitiao 
tfaat  '.die  •charter  of  the  4?th  Bdm,  8.  was  confirmed  bgr 
act  of  pariiamenL  The  docoment  extracted  bom  the 
loUa  of  parliament  caaxO,  be  oonsidcrBd  as  on  act  «(f 
tlw  lagUAtnie  confirming  the  charter;  it  is  a  mere  p»- 
titka  firom  the  oomnions  to  the  kin^  that  he  would 
omfinn  {  and  accordingly  his  aoswor  was,  that  Jie  woidd 
gooAcm  the  charter  imdcr  bis  gteat  seal;  and  it  Mp- 
paaia  that  be  did  so.  Admittiajj^  then,  that  no  oom- 
^K  mon  coundi  existed  at  that  time^  diare  is  ootfahig  to 
^L  shew  that  sucii  a  body  ai^  net  afterwards  be  1«n 
^^■My  E  e  S  fiiUy 


The  Kino 
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1926.  fully  constituted  by  the  authority  of  the  crown ;  and 
the  entries  in  the  corporation  books  plainly  shew  that 
such  a  body  did  afterwards  exist  in  the  reign  of  Hen.  6^ 
and  did  then  elect  the  mayor.  It  is  unnecessary  to 
notice  the  charter  granted  by  Car.  2.,  because  that  bdng 
founded  upon  a  void  surrender,  was  itself  void.  But  no 
valid  objection  can  be  made  to  the  charter  of.  Queeu 
Anne,  The  only  one  that  can  be  suggested  is,  that  it 
releases  the  power  of  amotion  reserved  to  the  crown 
by  the  charter  of  Car.  2.,  and,  consequently,  treats  that 
as  an  existing  charter,  and  that  the  Queen  being  de- 
ceived as  to  that  fact  her  charter  is  void.  But  the  ez^ 
istence  of  the  former  charter  is  no  where  treated  as  the 
consideration  for  tlie  new  grant;  and  therefore^  sup- 
posing the  mistake  suggested  to  have  exbted,  it  will  not 
vitiate  that  grant.  If  so,  the  mayor  was  duly  eleded* 
and  the  rule  must  be  discharged. 

Wilde  Seijt.,  Meretoetherj  Tindal^  and  Bampass,  contrii. 
The  charter  of  the  28th  Edw.  1.,  which  directs  the  bur- 
gesses of  Bn'stol^  as  often  as  they  should  choose  their 
mayor,  to  present  him  to  the  constable  of  the  castle, 
shews  that  at  that  time  the  election  was  by  the  bur- 
gesses at  large,  and  not  by  a  select  body.    No  alteration 
is  suggested  to  have  been  made  before  the  ^7th  Edw.  3. ; 
when  Bristol  was  made  a  county  of  itself,  and  that  grant 
and  all  former  privileges  were  confirmed  by  that  which 
those  who  applied  for  the  information  call  an  act  of  par-. 
liament,  but  which  the  other  side  contend  is  improperly  so 
called.     Now  the  petition  is,  that  the  king  would  confirm 
the  grant  '^  in  that  present  parliament."  The  king,  by  his 
answer,  agreed  that  it  should  be  so,  and  afterwards  he  did 
confirm  it,  ^'  by  the  consent  and  agreement  of  the  pre- 
lates. 


HATmoBirB. 
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latesy  nobles,  great  men,  and  commonalty  being  in  imr        1826. 
parliamaU  called  tagdkerr       The    confirmation  was,      ^   ^ 
therefore,  clearly  an  act  of  the  king  m  parliament.    The    ^,  m^iim 
forms  of  statutes  were  not  the  same  then  as  now;  but, 
taking  the  whole  proceeding  together,  the  confirmation 
WHS  clearly  an  act  of  the  whole  l^islature,  and  conse* 
qoently  the  constitution  of  the  corporation  of  Bristol 
ooold  not  afterwards  be  altered  by  the  royal  authority 
abue^  Bex  v.  Miller  {a).     But  supposing  the  Court  to 
be  of  opinion  that  those  proceedings  have  not  the  force 
of  an  act  df  parliament,  the  next  question  is,  whether 
die  indde  of  electing  a  mayor  now  adopted  has  been 
ordained  by  any  valid  charter.  '  The  charter  of  the 
SGtb  Car,  2.  was  founded  upon  a  void  surrender,  and  was 
therefore  also  void,  and  could  have  no  effect  upon  the 
r^ts  and  customs  of  the  corporation.     The  charter  of 
Queen  Anne  was  evidently  granted  upon  the  supposition 
that  the  charter  of  Car. 2,  was  binding;  its  principal 
object  appears  to  have  been  to  release  certain  rights  re- 
served to  fhe  Crown  by  that  charter,  for,  with  the  ex- 
ception of  the  releasing  part,  it  is  almost  wholly  a  charter 
of  oonfirmation.    The  charter  of  Car.  2.  being  void,  it  ap- 
pears that  Queen  Anne  was  deceived  as  to  the  main  reason 
tor  liialdng  a  new  grant;  that  grant  was  therefore  void. 
Assuming^  however,  the  opinion  of  the  Court  to  be  in 
fitvonr  of  this  latter  charter,  still  it  does  not  warrant  the 
mode  of  proceeding  adopted  at  the  election  of  Haythame. 
It  requires  the  election  to  be  ^*  at  such  times,  and  in 
sildi  place  and  manner  as  had  been  used  and  accustomed 
in  the  said  city  in  that  respect  for  the  space  of  forty 
yeArs  then  last  past.''    The  charter  of  86th  Car.  2.  ap- 

(«)  6T.JR.  «68^ 
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18M>  .  pointed  the  election  <^  mayor  to  be  by  the  common 
council;  but  evea  supposing  the  corporation  to  have 
iu:ted  under  diat  void  provision  until  the  diarter  of  the 
9  Ann^  still  the  words  of  die  latter  charter  would  not  be 
satisfied  by  acting  according  to  the  mode  pointed  out  by 
the  charter  of  Car.  2^  for  the  election  is  to  be  as  had 
been  used  for  forty  years^  which  period  extends  beyond 
the  56th  Car.  2.  In  order  to  obviate  that  difficnltyi  reBantee 
is  placed  upon  the  entries  in  the  time  of  H.  6^  whidi 
state  that  the  mayor  was  elected  by  the  notable  men  of  tbe 
common  council  assembled  in  the  council  house.  Btat 
there  is  nothing  to  shew  that  up  to  that  period  die 
common  council  was  known  as  a  select  body  apait  fifom 
the  commonalty.  There  is  not  a  nngle  entry  of  the 
election  or  iq)pointment  of  any  person  to  be  a  oommcn 
coundlman,  nor  to  shew  of  what  number  the  body'Ccai^ 
sisted,  nor  what  qualification  was  required  of  its  meib* 
bers.  It  is,  tlierefbre^  but  reasonable  to  suppose,  that 
where  the  common  council  assembled  in  the  council 
house  is  spoken  of  in  the  old  entries,  such  of  the 
commonalty  as  thought  fit  to  attend  at  the  council 
house  were  designated.  At  all  events,  these  questions 
are  very  important,  and  present  much  difficulty;  and 
where  that  is  the  case,  according  to  the  usual  prsictice  of 
the  Ck)urt,  such  rules  as  the  present  are  made  absolute, 
in  order  that  the  matter  may  receive  a  more  mature 
consideration  than  can  be  given  to  it  on  motion,  (a) 


(a)  A  similar  rule  liad  been  obtained  against  the  sheriffii  of  BriM;  Uie 
facts  stated  in  the  affidavits  were  the  same,  except  that  an  entry  of  the 
election  of  a  sheriff  in  the  reign  of  H,  5.,  which  was  alleged  to  be  by  the 
mayor  and  common  council,  wan  followed  by  a  return  to  the  crows  by 
the  whole  corporation,  which  stated,  «  We,  the  mayor  and  commonalty, 
&c.*'  This,  it  was  said,  proved  that,  by  *'  common  council,*'  the  whole 
commonalty  were  designated. 

Abbott 
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Abbott  G.  J.    I  think  that  this  rule  ought  to  be  dis-       1826. 

charged.    It  is  a  &c^  not  now  controverted,  that  as  tar     ^    „ 
®  _  ^  TbelbMa 

at  least  as  living  memory  can  go,  the  election  of  mayor       agniut 

HATTMOftKS. 

of  the  dty  o(  Bristol  has  been  oonibrmable  to  that  mode 
in  which  the  officer  against  whom  this  application  was 
made^  was  elected.  It  is  not  distinctly  controverted  that  * 
the  fame  mode  of  election  has  prevailed  ever  since  the 
grantiDg  cff  the  diarter  of  Queen  Anna  and  no  instance 
.  has  been  shewn  of  an  election  in  a  different  mode  since 
diat  time.  But  it  is  said,  that  an  election  under  the 
ohaftcar  of  Queen  A/me  cannot  be  good,  for  two  reasons : 
firsts  because  that  charter  must  be  taken  to  be  different 
from  tiie  charter  of  the  47th  Edw.  S.,  and  that  a  pro- 
ceeding took  plaee  in  that  reign  which  h^  the  efiect  of 
preventing  the  crown  from  granting  any  new  charter  to 
the. dty  of  Bristol^  vaxying  in  its  provisions  from  those 
ciwtaitiedjn  that  charter  or  the  liberties  that  had  been 
previously  enjoyed  by  the  citizens.  Another  ground  of 
olgecdoD  made  to  the  charter  of  Queen  Anne  is  this : 
that  the  charter  is  in  itself  void,  on  the  supposition  that 
the  Queen  was  decdved  when  she  made  that  grant,  inas- 
nmch  as  it  was  founded  upon  the  supposed  existence  of 
a  charter  of  the  S6th  of  Charles  the  Second,  which 
charter  was  in  truth  void,  being  founded  upon  a  sur- 
render invalid  for  want  of  enrolment. 

I  will  ccmsider  each  of  those  grounds  separately.  First 
as*  to  the  proceedings  which  took  place  in  the  47th  year 
of  Edward  the  Third.  It  appears  that  on  the  8th  of 
August  in  the  47th  year  of  his  reign,  King  Edmard  the 
Third  by  his  charter  confirmed  for  himsdf  and  his  fadrs 
to  the  bui^esses  of  Btisid  all  former  liberties,  and 
gnnted  that  Bristol  should  thenceforth  be  a  county  of 
itself  to  be  comprised  within  certain  metes  and  bounds ; 
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fiir  a  pgtimhnliitinn,  m  ofder  to  aioertatn  the  loeteB  and 
bounds  of  the  ooonty  of  tho  dtj  of  JShMoL  After  tiiat 
^irmm^¥^  bad  been  iienedt  and  die  jretucn  made  to  itf 
a  proeeodii^  took  phoe  io  pariiament  whidiy  it  kin- 
Miedt  isanaatofpadiaaMntui  itsd^  and  confirmaaH 
tlial Jiad  .been  .doQe.in  Jt^piU  ^wiui  S&ptenimi  pniBodSmg 
bj  Ihtld^s,  and  that  die  efibet  of  it  waa  topnmaiklim 
Ung  finom ;  varying  without  an  aet  of  parHament  tiiB 
cnslDai^  Ittwrtieiy  and  privikgee  oonftrmed  bf:4tm 
duurtOE,  Nov».  one  ipiaatioa  iii  whether  ibetcflbot  aHt 
properly  be  giten.to  this  prooeeding  ia^iariiauMBt  ?><  lit 
b^O0  ^u  diany  andent  statutes  dd)  in  the  ianoJtBM. 
petUon  or.apidication  fay  die  oomnasalo  the  kiqg^.asMl 
this  b  feOomed  by  an  answarJhm  the 'Grppnii* . /Hip 
0wninons  address.  themedTes  to  the  king  aad  ^^JFMMf 
itplesse  our  Lord  tbe.Ktng*  of:  his  good  and  aqpooiil 
grsoe^  tg  grant  that  yoor  gradous  charter  mado'lD  yosr 
lieges,  burgesses  of  the  town  of  Bristol^  containing^  &o, 
shall  be  by  you  ratified  and  confirmed  in  this  present 
parliament,  t<)gether  with  the  perambulation,  &c.  And 
the  commons  pray  that  this  bill  be  confirmed  in  this 
present  parliament-"  That  being  the  prayer  ci  the 
commons,  let  us  now  see  what  was  the  kiog^s  answer. 
**  It  is  assented  and  agreed  in  parliament,  thsl  the  duurter 
franchises  and  perambulation,  whereof  this  Uli  makes 
mention,  be  ratified,  approved,  and  confirmed  to  the 
burgesses  of  the  town  of  Bristol^  and  their  heirs  and 
successors.''  {f  it  had  stopped  ther^  it  mig^t  with  great 
reason  have  been  ocmtended,  that  this  confirmatioot  at 
the  prayer  of  the  commons,  of  that  which  had  previously 
been  done  by  the  Crown  in  the  month  of  ^^[ns^  was  in 
itself  an  act  of  parliament.    But  it  does  not  stop  there ; 

for 
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&r  the  answer  goes  on  to  say,  that  this  shall  be  done  1826. 
under  tie  kin^s  great  sealj  cleariy  referring  to  a  con- 
firmation that  was  to  take  place  by  some  act  that  was  to 
be  afterwards  done  by  the  king  himself.  Then  there  is 
a  diarter  dated  in  December  in  the  same  year  of  King 
Edward  the  Third,  shortly  reciting  this  proceeding 
and  then  going  on  to  say,  that  **  by  the  assent  of  the 
prelates  and  nobles,  &c.  we  do  ratify  and  confirm 
the  prenons  charter  which  has  been  granted  by  us.** 
This,  therefore,  is  a  proceeding  entirely  different  from 
that  whidi  was  the  subject  of  consideration  and  de- 
cision in  the  case  of  Bes  v.  MiUer{a).  There  the 
ooBstitotion  of  the  OHporation  was  settled  by  act  of 
parUam^ity  and  it  was  held  that  it  could  not  be  varied 
by  the  accqptance  of  any  charter  inconsistent  with  that 
act  of  parliament.  I  find  no  &ult  with  any  dictum  of 
aay  learned  Judge  in  that  case^  that  that  which  had  been 
settled  by  the  joint  act  of  the  legislature  could  not  be 
altered  by  the  Crown;  but  this  case  is  quite  different. 
Here  the  king  specially  reserved  to  himself  in  his 
answer  to  the  commons,  that  any  ratification  whatever 
which  should  be  made  in  conformity  to  the  prayer  and 
desire  of  the  commons,  should  be  his  own  act  under  his 
.  great  seal.  It  seems  to  me,  then,  that  the  proceeding  in 
the  47th  year  of  the  reign  of  Edward  the  Third  had  not 
the  t&ct  of  preventing  the  crown  from  granting  in 
future  any  valid  charter,  varying  in  its  provisions  from 
those  in  the  charter  of  the  47th  of  Edward  the  Hiird, 
and  varying,  amongst  other  things,  the  mode  of  electing 
corporate  officers*. 

I  come  now  to  consider  the  next  ground  of  ob- 
jection, and  that  applies  to  the  charter  of  Queen  Anne* 
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That  dDuter  is  said  to  be  void,  because  the  queen 
'was'  deeeived  when  she  made  the  grant,  for  that  she 
Bidnifesdy  granted  this  charter  in  oonsideratioh  of  the 
supposed  validity  of  the  charter  granted  by  King 
Charles  the  Second ;  that  charter  being  really  invalid 
inasmudi  as  it  was  founded  upon  a  surrender,  whkh 
was  Toicf  for  want  of  enrolment  The  quesdon  then  h, 
^whether  the  charter  ofQueeajfnne  was  founded  on  that 
of  Ckarles  tihe  Second.  It  appears  to  me  that  it  was 
fiot  It  does  not  b^in  by  recitmg  it,  it  does  not  eoii- 
firm  it*  The  only  reference  made  to  it  is,  diat  th^ 
qaeea  releases  to  the  eorporation  that  pow^  c^renKmi^ 
its  members  which  had  been  reserved  by  the  duurter  of 
Charlei  the  Second,  and  r^eases  any  just  cause  of  oofn^ 
plaint  which  might  be  against  the  corporadott  fornix 
having  acted  in  all  res^)ectiB  in  conformi^  to  i^  jor  ^evitti 
in  opposition  to  it  Now,  does  that  import  thiit  iiie 
queen  was  then  acting  in  conformity  to  the  charter  of 
Ckarles  the  Second  ?  Might  it  not  happen  that,  at  that 
time,  the  queen,  for  the  sake  of  ease  and  quiet  to  the 
corporation  of  the  city  of  Bristol^  and  for  the  avoiding^  of 
all  doubts  and  questions  that  might  be  made  during  her 
own  reign  or  in  after  times,  should  declare :  ^  I  release 
you  from  all  those  odious  powers  of  amotion  which  were 
reserved  by  the  charter  of  King  Charles  the  Second,  and 
if  any  of  you  have  offended  against  the  terms  of  that 
charter,  I  release  you  from  the  consequences  of  that 
also/'  It  seems  to  me,  that  that  is  by 'far  the  most 
reasonable  construction  to  be  put  upon  tll^t  charter;  and 
then  the  very  ground  of  the  argument  fails  altogether. 

The  points  which  I  have  already  mentioned  are  ques- 
tions of  law.  I  come  now  to  consider  that  which  is  rather  a 
matter  of  fact  than  of  law.  By  the  charter  of  Queen  Annej 

the 
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die  nu^oir  and  the  sheriffiai^  to  be  elected  by  the  commoD  t=M8. 
cDundl  in  such  manner  as  they  have  been  elected  for  the 
space  of  forty  years  prior  to  the  granting  of  that  charter. 
That  space  of  forty  years  will  go  back  beyond  the  dale 
of  the  charter  of  Charles  the  Second.  The  affidaTits  in 
answer  to  the  rule,  shew  that  the  present  election  has 
beed  made  confamiably  to  the  nsi^  that  has  preTatled 
from  the  time  of  the  eharter  of  Queen  AnnfyBnd  if  they 
had  stopped  there,  that  of  itself  woald  be  endence  that 
il  luu)  been  the  usage  for  forty  years  before ;  for  we 
nmst  suppose  that  die  usage  which  b  fonnd  to  have  pre* 
Tailed  immediatdy  after  die  aco^tance  cf  that  chaiter^ 
was  conformable  to  the  terms  thereby  imposed.  •  But 
tfidse  who  have  made  the  affidavits  faaye  not  stopped 
Aere;  for  th^  have  shewn,  that  ever  since  the  re^  of 
Qoeen  EUfsabeth  this  has  been  the  uniform  course*  It 
has  been  said,  that  all  that  has-been  done  since  the  time 
of  QoiGen  Anne^  and  for  above  forty  years  before  tiiat 
dmirler,  is  entitled  to  no  weight;  because  it  appears 
ftom  die  affiidavits  that  the  same  practice  prevailed  in 
die  rrign  of  Queen  EKxabeiAf  when,  in  fiict,  there  was 
lid  select  bbdy;  no  common  council.  It  has  been  c6n« 
tanded  diat  the  first  institution  of  a  common  council,  tA 
a  select  body,  was  by  the  charter  of  King  Charles  the 
Second.  But  it  by  no  means  appears  diat  the  docu- 
lilents  which  have  been  referred  to  in  the  arguments  tnr 
affidavits  prove  any  such  dikig.  There  is,  Indeed,. fa 
die  r^;n  of  Hemy  the  Fifth  an  entry,  that  (in  coiise^ 
qUence  of  the  death  of  an  indtvidnal  during  the  year 
ke  was  serving  die  office  of  sheriisr),  at  a  meeting  of 
die  good  men  of  die  common  ooondl  assembled  to* 
gediifer  in  the  council  house,  they  elected  out  of  them- 
>  jiAhb  diree  persons,  in  order  that  out  of  diose  three 
■A  persons 
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.1S96.       fiersons  one  might  be  chosen  by  the  king  aiid  his  ooancil 
^***'       as  shei^iff  of  BristcL    And  then  a  return  was  made  to 

Tbo  Kino  ^    *   . 

ogBiinu  the  crown  of  that  election  by  the  corporation  eoDtaininig 
these  words :  *'  We,  the  mayor  and  commonalty  of 
oar  common  as^nt  have  chosen  three  persona  oat  of 
ourselves,  in  order  that  out  of  the  three  persooa  one 
may  be  chosen  by  our  lord  the  king  and  his  Council  as 
sheriff  of  Bristol'*  And  it  is  insisted,  that  this  is  a 
return  made  by  the  body  corporate  at  larger  and  that 
it  is  whidly  in^nsistent  with  the  bet  of  the  electkm 
having  been'  made  by  a  select  body*  It  does  not  ap- 
pear to  me  that  there  is  any  inconsistency  in  that  re- 
spect. The  corporation  at  large  would  be  to  make  a 
return  of  the  persons  elected,  out  of  whom  the  Ckown 
was  to  choose  one*  They  might  very  weU  say,  ^we 
have  elected  according  to  ancient  usage,"  the  fict  being 
that  the  election  was  not  at  an  assemUy  <^  the  body 
at  large,  but  at  an  assembly  of  a  sdect  body,  soppoiing 
such  a  select  body  to  have  existed  and  to  have  exeidaed 
that  privil^;e  for  a  long  period  of  years.  It  Bppean  to 
me^  therefore,  that  those  documents  fay  no  means 
establish  that'  there  did  not  exist  a  body  called  a  com- 
mon council  as  tar  back  as  the  time  of  Queen  EBxaheth^ 
and  much  further,  but  on  the  contrary,  that  the  entry  of 
the  election  by  the  common  council  serves  to  shew  that 
there  was.  But  then  it  is  said,  there  is  jao  eotiy  in 
any  of  the  corporation  books  of  the  electkm  of  commda 
councilmen  antecedent  to  that  time^  to  ahew  how  they 
were  elected;  That  may  be  very  true*  I  have  no  doubt 
in  my  own  mind  that  the  common  councilmen  befoine 
the  reign  of  Charles  the  Second  had  been  very  irra* 
gularly  selected  and  chosen,  and  not  perhaps  according 
to  any  definite  or  precise  rule.    Assuming  that  to  be  so^ 
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if  they  had  existed  as  a  body  known,  although  irre- 
gularly chosen,  yet  when  the  charter  of  queen  Jnne 
comes  to  make  good  that  which  has  been  so  done,  it  is 
immaterial  to  inquire  whether  the  body  by  which  it  had 
been  done  were  duly  and  regularly  constituted. 

For  these  reasons  I  think  we  ought  to  discharge 
these  rules.  I  have  given  my  opinion  somewhat  a^ 
length,  but  I  confess  I  do  not,  for  one,  entertain  any  doubt 
upon  the  law  or  the  &cts  of  the  case;  and  not  enter- 
taining any  reasonable  doubt,  I  think  I  am  called  upon 
to  discharge  this  rule,  for  what  otherwise  should  we  be 
doing  ?  If  we  granted  a  rule  on  any  trivial  grounds,  we 
should  be  calling  into  doubt  the  rule  and  government  of 
one  of  the  most  important  corporations  of  this  kingdom. 
We  ought  to  be  very  careful  before  we  set  on  foot  a. 
proceeding  that  may  have  the  effect  of  disturbmg  such  a 
corporation*  I  do  not  mean  to  say  that  the  law  is  ta 
difier  in  the  case  of  a  great  corporaUon  from  that  which 
it  would  be  in  a  small  corporation.  But  what  I  mean  is. 
this:  that  in  proportion  to  the  importance  of  any  subject 
which  is  presented  to  our  consideration,  the  human, 
mind  is  so  constituted,  or  my  mind  at  least  is  so  cour. 
stituted,  as  to  require  somewhat  more  of  conviction,  or 
rather  of  proof,  before  I  consent  to  interfere  with  long 
established  usages  and  customs. 

Batlby  and  HoLKOTD  Js.  ccnncurred. 

Rule  discharged .  {tf ) 

{a)  LHHedaie  J.  had  gone  to  di«nb«ri. 

On  Bwring  for  the  rule  agMatt  the  ibeiiffi^  WUde  Seiju  aadt  MiocM 
otmction  to  the  election,  vis.  that  they  had  been  in  office  within  three 
Jftan  neit  before,  which,  he  contended,  was  contrary  to  the  1 JB.  S.  e.  1 1. 
**Uh ofdahMd  thai  none  that  hath  been  Bheriff  of  any  eoiinty  by  «i& 
whole  year  shall  be  within  three  years  next  emuing  chosen  i^am.'* 

Fir  Curiam, ,  We  think  that  does  not  apply  to  the  case  of  a  to«n  corw 
f««S«b  although  it  may  be  a  county  of  ludf. 
Xi  '\  •  Rule  refused  on  that  point. 


I  Sis. 

The  KiMo 
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J2j*^'  The'SoKO^^MM/The  Justices  of  Warwick. 


A  RULE  hiid  beenr  bfaColiied  for  %  mandsmus  to  the 
or  mora  kiqui-  Jttttides  fir  "die  ooonfy  of  Warwidtf  oominsndiiig 

dMni>  to  Mm  ieartain  Ian  to  one  of  die  ooranm  Mr 


t^uZ^  ^^ tofoay.  It  kp^wnd  tint  dw  appIicMit  luM.'  «> 
^oTttUi  "'"^  oocirita^  held  eeftoel  inqneets  on  the  sum  Jttjrl 
'SSlf*^  ot^  Mitie  pbotk  and  iir  CMlh  he  deliiuidedib«ft»i^ 
ptom  from  it,^  ftiid  thtf  ftom  of  9dL  s  mOe  Ibr  the  cBilftMb  fimn'litti 
Uiabodoto  Qgnal  t>lli08  of  abdd6  to  the  plitoe  whei^  the  mq^JM 
tbo  LiqMiitioos  wefs  hdcl.     Oil  siuNher  boeasiooy  the  6cmiMlf''IUI 

goM  from  his  o#n  house  to  jI.  to  hold'  an  inqhiiiiiiiii 
there^  and  from  A»  prOdeeded  to  A  fer  the  lik^'paiptiBi% 
andhe  demslkfad  for  tm^ling  expenoes  9I£  a  tiik  fida^ 
his  reridmoe  to  JL  and  also  from  liis  lesidmbi'ib'B 
TKe  justici08»  at  tlie'laBC'JB|;^iplai9  setoion%  iJlowi^ 
for  each  inquisition,  and  in  ihe  cases  first  menfioaed  of 
sum  of  9d.  a  mile  from  the  rMdence  of  die  coraber 

W  m 

the  place  where  the  inquisitions  were  holden;  and 
the  last  instance  9d.  a  mile  from  the  coroner^s  hous 
A^  and  from  ^  to  JB. 

The  AHomey^General  and  Hotbech  shewed  cause 
contended,  that  the  justices  had  put  the  right  eor 
tion  upou.tfae  statute  25  G.2.  c.  29.  s.  l^  which  pn 
that  for  every  inquisition  which  shall  be  dulj  to 
Engbmd  by  any  coroner,  the  sum  of  20^.;  and  S 
mile  which  he  shall  be  compelled  to  travel  fix»n  f 
place  of  his  abode  to  take  such  inquisition,  th 
sum  of  9<i,  over  and  above  the  said  sum  of' 
be  paid  out  of  the  county  rates. 
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Scarlett^  contrik,  contended,  that  the  coroner  was  in        ^^^^^ 
ereiy  case  entitled  to  the  fee  of  20s. ;  and  9d.  a  mile     tim  Kimci 
from  the  place  of  his  abode  to  the  place  of  holding  the  The  juZm  of 
inquest     ^  Waiwic 

Abbott  C.  J.  Where  a  coroner  holds  two  or  more 
inquisitions  at  the  same  place  on  the  same  day,  it  cannot 
be  said  that  he  is  compelled  to  travel  thither  in  order  to 
take  die  second  and  subsequent  inquisitions.  His  journey 
has  been  accomplished  in  order  to  hold  the  fittt  In 
like  manner,  when  he  had  gone  to  if.  for  die  purpose 
of  holding  one  inquisition,  and  proceeded  thence  to  B. 
to  hold  another,  it  cannot  be  said  th^t  he  travelled  fVir- 
ther  than  irom  A»  to  A,  in  order  to  discharge  his  duty 
in  this  second  instance. 

Rule  discharged. 


Tliie  King  against  The  Justices  of  Essex,  (a) 

A  T  the  Epifhamf  sessions  for  the  county  of  Essex^  in  a  notice  of 

1826,  George  Frost  appealed  against  an  order  made  an  order  of 
by  two  jusdces,  for  diverdng  and  turning  a  certain  part  (^  topping  or 
of  a  public  footway  in  the  parish  o(  Mountnessei/f  in  the  mibik^^^j, 
said  county.  It  was  stated  in  the  nodce  of  appeal,  that  ^^^^^^SaSL 
Geoirge  JProst^  of  the  parish  of  Motmtness^f  a  rated  in^  ^*'2>,^iu^^ 
habitant  of  the  said  parish^' intended  to  appeal  against  injured  or 

.  .'  I     ■  eggriefed  by 

die  order,  &c,  but  it  was  not  stated  that  he  was  injured  the  order. 
or  aggrieved  by  the  order,  and  it  was  otgected,  that  t)ie 


(«)  Tbis  CMe  wM  dendtd  in  Httrvy  t«m,  bfrt  WM  scddenldHy  onitisd 
ia  the  pert  containing  the  caan  decided  in  that  term. 
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'    Abbott  C.  J.     The  matter  in  question,  viz.  the  8t(^        1 826. 

ping  up  or  diverting  of  a  public  highway,  affects  in  a 

certain  degree  all  his  majesty's  subjects,  and  therefore        againH 

Tbe'jattidte  of 

as  me  statute  has  not  given  a  right  of  appeal  to  all  Essxz. 
jpersons,  but  merely  to  the  party  aggrieved^  we  must 
suppose  that  the  legislature  intended  to  confer  that 
privilege  upon  those  persons  alone  who  have  sustained 
kMe  special  and  peculiar  injury,  and  not  to  extend  the 
polver  of  appealing  to  any  captious  person  whomsoever. 
Upon  the  whole,  then,  I  am  of  opinion  that,  in  order  to 
satisfy  this  statute  (without  giving  any  rule  fer  the  con- 
struction of  others),  it  should  have  been  stated  in  the 
tiotiee  that  the  appellant  was  aggrieved.  This  rule 
itiust  therefore  be  discharged. 

Rule  discharged. 


Phillips  against  Pearce.  ^f^^^v 

^  JiprU  14th. 

'  .  .  . 

yi  SSUMPSIT  for  use  and  occupation.    Plea,  general  Land  belong. 
issue.     At  the  trial  before -4feran(fer  C  B.,  at  the  wf,!^^!!^ 
hM,  Spring  assizes  for  the  courity  of  Surrey,  the  Mow-  ^fi^'l^xh^ 
log  appeared  to  be  the  fccts  of  the  case:  The  parish-  ^J^lf^:;:^^ 
ioners  of  Wandsworih  were  in  possession  of  land  in  the  *  lease  of  the 

same  land  for  a 

parish  upon  which  houses  were  built,  the  rent  of  which  term  of  yean  to 
Wbs  applied  in  aid  of  the  church  rates.     There  were  no  a.  notice  of 
doenitients  to  shew  ho^  they  became  possessed.     Six  an  action  for 
fe^  ago  the  old  house,  were  puUed  Sown,  and  ne.  1;:^^.,^- 
does  built  out  of  the  church  rate.    Mrs.  Sadler  occupied  ^^^^^^ 
one  of  them,  and  prid  twenty-five  guineas  a  year  rent  to  ^  not  esiop- 

paid  rent  to  the 
from  disputing  JB.*9  title,  and  that  the  latter  could  not  derive  a  valid  title 
diuicfa  wardens. 


W-  V.  F  f  the 


t-M 
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tliA  churtjiwardens,  and  id  1824  she  marri^  ^  defeod- 
anL  ,Theae  premises  were  leased  by-fhe  .chai!chFard«aie 
to  the  pUioUff  on  the.S7th  o£.l>eeeiiiba- 1S2*,  for  tw&tty- 
one  years  from  Michadmai  preceding)  in  ccHuequence  pf 
a  resolutioo  of  the  vestry.  .  I^ram  MuAoHmat  1.8SSj.ap 
to.  .the  time  when  this  Icoaewaa  executed,  do  rentluil 
been  paid.  .Oue  yeai^s  rent  was, due  to  the .  chnoqbr 
wardens,  and  a  quartet's  rent  to,  the  plaintiff.  ^Thej^^t 
d^•  to  the  churchwardens. was.. paid  iaS'^maty.  ^,Qik 
tba..l()th  Qt-Janmrtf  1885*  the  rchurc^w^rdeas.^KV 
notice  to, the  defendaotithat  th"  rlrintiffrnT  t'r  hfiji 
lord  .of  .the  bouse.  1^  plaintiff  nn,  Sfr ,  drmatidajllji 
qnaiter's  roit  The  only  objection  the  d^ndant  jm^ 
was  to  paying  it  quarterly.  A  distress  was  then  pq(iii|. 
The  d^ndant  called  upon  the  broker  and  said  he  woold 
pay  6^  1  Is.  S^.  if  he  would  allow  him  a  week  vc  two. 
At  the  expiration  of  that  time  he  refused  to  pay.  Upon 
these  Acts  it  was  objected  by  the  defendant,  that  as  the 
churchwardens  were  not  a  corporation  so  as  to  purchase 
lands  or  take  by  grant,  they  could  not  make  a  lease  of 
land  belonging  to  the  parish ;  and  if  the  lease  made,  to 
tile  plaintiff  were  void,  he  had  no.title  to.tke  rent.  On 
the  other  hand  it  was  contended  on  the  pa]rt,of|  the 
plaintiff  that  the  defendant  by  having  paid,rrat,to  the 
churchwardens  had  odmittedtheir  title,  and  that,  be 
could  not  therefore  dispute  that  of  the  plaintiff  which 
was  derived  from  the  churchwardens.  -  The  I^rd  C^ief 
Baron  wns  of  opinion  that  the  lease  granted  by  ,the 
'  churchwardens  was  void,  and  he  directed  the  plaintiff  to 
be  nonsuited,  but  reserved  liberty  to  him,  to  move , to 
enter  a  verdict  for  two  quarters'  rent,  \ 


ISeaec'i. 
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Thesiger  moved  accordingly,  and  relied  upon  Ren--        1826. 
nie  V.  Robinson  (a)   as  an  authority  to  shew   that   the        " 
defendant  could  not  call  in  question  the  title  of  the       opitVut 
plaintiff.     There  the  premises  had  been  devised  to  a 
Mrs.  WiUiams  before  her  marriage.     Her  husband  de- 
mised to  Robinson  as  a  yearly  tenant,  and  aflerwards 
made  a  lease  to  Rennie,  to  which  Mrs.  JViUiams  refused 
to  assent.     The  husband  gave  notice  to  Robinson  of  the 
transfer,  and  Rennie  demanded  the  rent,  but  Robinson 
paid  it  to  Mrs.  Williams^  and  never  attorned  to  Rennie. 
It  was  held  by  the  Court  of  Common  Pleas,  that  as 
Robinson  had  acknowledged  the  title  of  WiUiams^  he 
could  not  impeach  that  of  Rennie^  which  was  derived 
from  Williams. 

Abbott  C.  J.  A  man  by  paying  rent  to  church- 
wardens, cannot  make  them  a  coiporation  when  they 
are  not  so  by  law.  Many  inconveniences  have  been 
experienced  in  consequence  of  lands  belonging  to  pa- 
rishioners, who  are  not  by  law  a  corporation.  The 
legislature  has  provided  a  remedy  for  these  incon- 
veniences in  certain  cases  by  the  statute  5d  G.S.  c.  12. 
s.  17.  which  enacts,  that  the  churchwardens  and  aoerseett 
shall  take  and  bold  in  the  nature  of  a  body  corporate 
for  and  on  behalf  of  the  parish,  all  buildings,  lands,  and 
tenements  belonging  to  the  parish.  That  statute  does 
not  extend  to  this  case.  I  think,  therefore,  that  the 
churchwardens  alone  had  no  title  to  the  land,  or  th^ 
rent  which  issues  from  it. 

Rule  refused,  (i^ 

,  r' 

(a)  1  Bing.  147. 

(S)  See  Doe  dm.  Grundy  v.  Clarke,  lAEasi,  4SS. 
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Miffitt^,  Grant  and  Others  against  FiEtciiER  and 

4p^  ^^  Another. 


ySZ^Sr      A*^^^^^*^  ^  ^^  aoeefrtiog  400  bugs  cTEg^pibin 
madeaoon-  €Dttott  Durstiant  to  ccMntCU    Fka^  fleDend  istoe 

traety  entered  it 

In  hk  book.  At  the  trial  b^fiH^  Htiloek  Baron,  at  the  last  Spring 

H,  mod  after,  aatises  for  the  ooenQr  of  Laneader^  die  feilowing  ap* 

nddei^mid  peared to  be  the filcts of  the  caie.    Hie  pUQmiffii  baTing 

2|^^^^^  reodifed  advices,  that  600  bags  of  ootton  ivere  shipped 

ptH^^Mif  fet*  them  at  ilbMiiifr^  by  the  ship  iZdAfr^ 

^^Sat^  JVTii^  was  master,  directed  their  broker,  WUkhng^oni  to 

ocber:  Held»  sell  400  bags  at  Hid.  per  lb.     WUkingUm  accordingly 

no  ^eUd  oon.  etitered  into  a  verbal  contrsct  with  the  defiendauti^  tad 

tract  tn  wfitioff 

to  bind  the        taode  the  following  entry  of  it  in  his  memoraiidnm  book  t 
'^*'**^  •*  Sold  Peter  Fletcher  and  Son  400  Egyptians^  to  arrtre 

per  Robert^  Wake^  at  11  id.  per  lb.*'  And  he  delivered 
to  the  defendants  the  following  note  of  die  contract : 
^  Bebert^  Wake^  400  bags  of  Egyptian  cotton  at  17|af., 
shipped  on  the  22d  of  February  for  Wm.  Grant  and 
Brothers.  —  Henry  Withington.**  On  the  same  day  he 
delivered  to  the  plaintlfis  the  following  note :  '*  400 
certain  to  Messrs.  Fletcher  and  Son  at  17|rf*,  ten  days 
and  three  months  from  the  delivery,  you  allowing  me  my 
tommission,  H.  WP  It  was  objected,  that  as  the  notes 
*  delivered  to  the  contracting  parties  were  difierent,  neither 
was  bound,'and  Cummng  v.  Boebuck  (a)  was  cited.  The 
learned  Judge  was  of  opinion,  that  there  was  no  valid 
contract  binding  both  parties,  and  the  plaintiff  was 
nonsuited. 

(«)  mu't  N.  p.  e.  172. 

Cf^oss 


Flvtcrii. 
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Crass  Seijt.  moved  for  a  new  trial.  It  may  be  con-  1826; 
ceded)  that  where  a  broker  delivers  to  the  contracting  ""**" 
parties  two  instruments,  each  of  which  contains  a  dis*  agmna 
tinct  contract,  neither  party  is  bound.  But  here,  neither 
of  the  notes  delivered  to  the  parties  omtained  a  cotiip 
plete  contract.  That  delivered  to  the  defi^dants  did 
not  import  a  contract  of  sale,  nor  were  the  names  of  the 
buyers  mentioned.  That  delivered  to  the  plaintifis  did 
not  mention  the  commodity  sold.  The  contract  of  sale 
was  verbal,  and  the  question  is,  whether  there  was  any 
note  in  writing  of  that  contract.  Now,  the  entry  by  the 
brdcer  in  the  memorandum  baekj  together  with  the  note 
delivered  to  the  defendant,  did  constitute  a  complete 
Qontract.  For  they  contained  the  names  of  die  buyers 
and  of  the  sellers,  the  description  of  flie  commodi^  soldf 
and  the  price ;  and  that  being  so,  there  wa$  a  note  in 
writing  of  the  contract* 

Abbott  C.  J.  The  broker  is  the  agent  of  both  parties, 
and,  as  jsuch,  may  bind  them  by  s^ing  the  same  oon^ 
tract  on  behalf  of  buyer  and  seller.  But  if  he  does  not 
sign  the  same  contract  for  both  pardes,  neither  will  be 
boond-  It  has  been  decided  accordingly,  that  wb^re 
the  broker  delivers  a  different  note  of  the  contract  to 
each  <tf  the  contracting  parties,  there  is  no  vali4  oon* 
t|sact»  The  entry  in  the  broker's  book  is,  pr^erly 
qpeakinj^  the  original,  and  ought  to  be  signed  by  him. 
The  bought  and  sold  notes  delivered  to  the  parties 
oo^t  to  be  copies  of  it  A  valid  contract  may  probably 
be  made  by  perfect  notes  signed  by  the  broker,  and  de- 
livered to  the  partieSf  altboQ^  the  bodk  be  not  signed : 
bfit  if.  die  notes  are  imperfect,  as  in  the  present  case^  an 
TWijptd  entry  in  the  book  will  not  supply  the  defect.  It 
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iluring   the   whole  of  the    period    of  time   in  which        1826. 
Alexander  Birt-mhistle  was  so  domiciled  there  as  afore-        

DoK  dem. 

said.     Alexander  Birtwhistle  and  Mary  Purdie  being  so    Birtwhutli 

domiciled  in  Scotlafid,  the  said  Alexander  Birtwhistle  did       VARDir.u 

cohabit  with  the  said  Mary  Ptirdie,  and  did  beget  upon 

the  said  Mary  Pitrdie  the  within  named  John  Birtw/iistle, 

which  said  John  Birtw/iistle  was  the  only  son  of  the  said 

Alexander  Birtwhistle  and  of  the  said  Mary  Purdie^  and 

was  born  in  Scotland  on  the  15th  of  May  1799.     After 

the  birth  of  the  said  John  Birtwhistle^  that  is  to  say,  on 

the  6th  day  of  May  1805,  the  said  Alexander  Birtwhistle 

and  Mary  Purdie  were  married  in  Scotland  according  to 

the  laws  of  Scotland.     On  the  5th   of  February  1810 

Alexander  Birtwhistle,  the  father  of  the  said  John  Biri^ 

whistle^  died  in  Scotland,  seised  to  him  and  his  heirs  of 

divers  lands  and  tenements  there  situate,  leaving  the 

said  John  Birtwhistle  him  surviving,  who,  after  the  death 

of  his  father,  was,  duly  according  to  the  law  of  Scotland^ 

served  heir  to  the  said  lands  and  tenements  of  the  said 

Alexander  Birtwhistle,  and  now  holds  and  enjoys  the 

same  in  his  own  right,  he,  the  said  John  Birtwhistle^ 

having  from  the  time  of  his  birth  hitherto  dwelt  and  re-^ 

muned  in   Scotland,   and  been  domiciled  there.     If  a 

marriage  of  the  mother  of  a  child  with  the  father  of 

such  child  takes  place  in  Scotland,  such  child  born  in 

Scotland  before  the  marriage  is  equally  legitimate  by  the 

laws  of  Scotland  Yfith  children  born  after  the  marriage^ 

for  the  purpose  of  taking  land  and  every  other  pur*^ 

pose,  {a)     The  case  was  now  argued  by 

(a)  It  was  admitted  on  the  argument,  that  this  statement  of  the  law  is 
SDbject  to  qualification,  tiz.  **  if  begotten  and  born  whilst  such  fatlier  and 
moifaer  were  respectively  unmarried,  and  if  tbej  respectively  continued 
Domarriod  from  the  time  when  such  child  was  begpttcn  until  the  time  cf 
l^tir  intenttanriage.  *  * 

^"  F  f  1  Tindal 
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according  to  which  he  u  Intimate.  la  quesdoiu  of 
dower,  where  parUes  have  not  been  married  in  England^ 
■r  there  is  an  issue  ne  uoques  accouple,  &c>  that  mast 
be  tried  by  a  jury,  up<m  evidence  of  the  law  prevuliiig 
in  that  country  where  the  marriage  took  plac^  UderUm 
V.  Jlderton{a).  So,  also,  the  question  of  legitimacy 
most  be  decided  by  evidence  of  the  law  prevailing  in 
the  eoantry  where  the  child  was  bom.  The  special 
verdict  finds  what  is  the  law  of  Scotland  upon  thia  ptHO^ 
and  that  is  fbnnded  upon  the  canon  and  civil  law,  both 
of  which  recognize  the  d^t  of  a  subsequena  niatrimo> 
nium,  in  roidering  legitimate  the  issoe  bom  before. 
Balfiia't  Praetict,  p.  299.  8.9.;  Craig^  b.9.  di*g.\9, 
1. 16. ;  Sanctim,  b.  1.  tit.  5.  s.  54. ;  Srtldne,  b.  1.  tit.  6. 
S.5S.;  Noo.  19.  89.;  Pothier  TraitS  du  Qmtrat  de 
Uarrit^e,  p.  5.  e.  2.  ait.  8.  ss.  1 — 5^  M'jidem's  case  (6)^ 
Tlieae  authorities  fiiUy  establish,  that  In  oountrias 
where  that  law  prevails  the  subieqaena  nutrimatiioai 
is  by  a  fiction  of  law  referTsd  back  to  the  time  of 
procreating  the  child.  According  to  the  law  of  iSpd^ 
landf  then,  the  lesaor  of  the  pluntiff  was  legitimate 
and  the  question  here  being  one  which  ought  to 
be  decided  upon  tbe  principles  of  international  law* 
le(  na  see  what  law  ought  to  gorera  the  decinon  of 
this  case.  Finnius,  tit.  1.  "  De  jure  personalis"  sayi, 
'*  Status  est  peisonce  conditio  aut  qualitas  qvse  effidt 
nt  hoc  Tel  illo  jure  utatur,  at  esse  liberum,  esse  servtun, 
esse  iogoiDum,  esse  libertiouDt  esse  alirai,  esse  sni 
jnrifc"  Hiber,  in  his  treatise^  '*  De  conflicm  le- 
gvm,"  b.  1.  dL  3.,  fpves  three  mlei,  by  which  it  is  to 
be  decided  bow  fiir  tbe  law  of  one  eoantry  ^all  be 
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(•)  Sjr.At.14f.  (>)  lIhm.lU. 
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received  in  another!.    He  introdnoaT'llie  'tti^ect 'wMi 
this  observation  .'  "  Seepe  fit  tit'i^;6da  in'aiw  looo  con>' 


BIKTWM1ITE.S  tractn,  usum  efrecluiu(|iw  UtdW'^mldCu  unpcm  habewii 
Taidilu  aiit  ulibt  dijudicabda  linV^-^aad  Aen  fbUov  his  rules, 
Ist  Leges  cujusqkie  imperii  Tin  babent  intn  tenntnoc 
ejusdem  reipubltcae,  onmesgoe'  el  migectoa  ofalignf 
neque  ultra."  (The  second  is  not  material  to  this  ques- 
tion). 3d.  RnMores  imperiorum  id  comiter  agunt  ut 
jura  cujusque  populi,  intra  terminos  ejus  exercita,  teneant 
nbique  vim  suam,  quatenus  nihil  potestati  aut  juri  al- 
terius  miperantis  ejusque  civium  prfejudicetur."  In  the 
same  book,  s.  8.  it  is  said,  "  Matrimonium  pertinet  etiam 
nd  has  regulos.  Si  licitum  est  eo  loco  ubi  controcLum 
et  celebratum  est,  ubique  valid  um  erit,  effcc  turn  que 
liabebit,  sub  eadem  exceptione,  prsejudicii  aliis  non 
creandi."  And  in  s.  9.  "  Porro  non  tantum  ipsi  con- 
tractus Ipsffique  nuptise,  certis  locis  rite  celeb  ram  ubique 
pro  jiistis  et  validis  habentur,  scd  etiam  Jwa  cl  rffecla 
contractonni  nuptiiirumqae  in  iis  locis  recepta,  ubique 
vim  snani  obtinebant"  In  s.  12.  "  Ex  regults  initio 
collocatis  etiam  hoc  axioma  colligitur.  Qu^tates  per^ 
sonaies  certo  loco  alicui  jure  impresses,  ubiqiie  circuin<- 
ferri  et  personam  comitari,  cum  hoc  e£bbtu  ut  iibiris 
locorum  eo  jure  quo  tales  personae  alibi  gandoit'  vel 
subjecti  sunt,  fruantiir  et  subjiciantbr."  It  tnust  bi 
conceded,  that  tbese  rules  can  only  apply  Where  our 
laws  admit  the  existence  of  a  coir^sponding  status 
and  where  they  are  not  at  variance  With  any  jirasitive 
law,  conseqoently  they  do  bot  Apply  to  the  status  of 
slavery,  which  U  not  k<ecognized  in  tliis  country.  In 
niany  instances,  the  laws  of  foreign  Nations  have  been 
allowed  to  be  imported  here.  In  Daliyfi^  v.  Dal- 
rymple 
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tymple[a)  Lord  Stawell  says,  that  the  cause  *^  being  en- 
tertained in  an  Engltsk  court,  it  must  be  adjudicated 
according  to  the  principles  of  English  law  applicable  to 
such  a  case.  But  the  only  principle  applicable  to  such 
a  case  by  the  law  of  England  is,  that  the  validity  of 
Miss  Gordon's  marriage  rights  must  be  tried  by  refer- 
ence to  the  law  of  the  country  where,  if  they  exist  at  aU, 
they  bad  their  origin.  Having  furnished  this  principle 
the  law  o(  England  withdraws  altogether,  and  leaves  the 
legal  question  to  the  exclusive  judgment  of  the  law  of 
Seotiand"  In  like  manner,  a  marriage  celebrated  ac- 
cording to  the  law  of  the  country  where  the  parties  are 
domiciled,  cannot  be  dissolved  by  the  law  of  divorce 
prevailing  in  another  country,  TjMejf^  case  (ft),  which 
is  recognised  by  Lord  Eldon  in  Taoey  v.  Lindsay  (c). 
In  the  case  of  other  contracts,  they  are  construed 
according  to  the  laws  of  the  place  where  they  are 
mad^  Feanbert  v.  Turot{d)j  Freemotdt  v.  Dedire{e)f 
Ahes  V.  Hodgson  {/%  Male  v.  Boberts  (g),  Inglis  v. 
UsAermood  (h).  There  is  also  a  large  class  of  cases 
in  which  it  has  been  held  that  the  bankrupt  laws  of 
one  country  are  to  have  effect  in  another.  Sill  v. 
Worsaick  (j).  Hunter  v.  Poits  (j),  and  Bichards  v.  Hod' 
son  there  cited.  Potter  v.  Brawn  {k\  Burrows  v.  Jemino{t). 
In  like  manner  in  cases  of  intestacy  the  foreign  law  pre- 
vailing at  the  place  of  the  intestate^s  domicile  has 
governed  the  distribution  of  property  in  this  country. 
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Gordon  v.  Gordon  (a),  SomerviUe  v.  SomerviUe  (6),  Brodie 
V.  Barry  {c),  Ryan  v.  Ryan{d\  Balfour  v.  Seattle). 
Lastly,  there  are  two  cases  wbich  have  been  decided  in 
the  House  of  Lords  bearing  so  strongly  upon  this,  tliat 
altliough  they  are  not  precisely  in  point,  yet  they  shew 
very  clearly  that  had  the  present  case  been  then  under 
consideration,  the  decision  would  have  been  in  tavor  of 
the  legitimacy  of  the  lessor  of  the  plaintiff.  Slieddoa  v. 
Patrick,  and  the  cajse  of  the  Strathmore  peerage.  The 
former  van  originally  decided  in  the  court  of  session^ 
and  the  Judgment  was  at&rmed  in  the  House  of  Lords 
180H,  IV,  Sheddtm^  of  the  city  of  Ne'w  York,  in  America, 
entered  intu  a  regular  marriage  according  Lo  the  law  of 
America,  with  a  woman  who  had  previously  home  to 
him  two  cliildren,  WilUam  and  Jane,  and  he  died  a  tew 
days  afterwards,  leaving  on  estate  in  Aynhtre,  not  disposed 
ol'  by  will  or  other  settlement.  Such  marriage  bad  not 
the  efiect  of  rendering  the  children  legitimate  in  America. 
It  wa«  held  that  the  son  W3iiam  could  not  inherit  tl|R 
J^Airv  esUt^  because  hia  l^gitima^  or  iUegitivaof 
Biiut  be  determined  according  to  the  laws  qf  Ammcoi 
where  his  parents  were  douiciled  and  himself  bom,  ud 
by  the  laws  of  that  countiy  he  was  ill^tiniate  {/).  Utim 
caae  proves  two  tfaiags;  first,  that  the  oonsaqaeBcas  of 
the  marriage  depend  upon  the  law  of  tlk*  conntiy  wbere 
ii.  is  Bolenmized ;  second,  that  a  man  can|x>t  be  a  baa- 
turd  in  aaa  connlry  and  leptimate  in  aQotbC'  11w 
principle  of  this  decision  was  recognized  by  Lord  fUm 


(a)  8  AmmAIOOl  (i)  5  Vtu  710. 

(0  6Bfo.p.c.am. 

(/}  TUi  Kcouiit  oTSMdM  *.  Patridt  it  ukm  IroH  tb*  ptaMd  cm* 
liid  btfon  iIm  Houm  ef  Laid*  In'tha  Smikmora  pMnga  cm*. 


IN  THE  Seventh  Yxar  of  GEORGE  IV.  444 

in  Oardon  v*  Gordon^  and  in  the  case  of  the  Straihmore  18M. 
peerage^  where  the  son  of  the  late  lord^  born  in  England^  _^ 
of  parents  domiciled  in  England,  was  held  not  to  become  BiMrwBMKJi 
entitled  to  the  Scotch  title  and  estates,  .by  the  snb*  YAxtuju 
sequent  aNAriage  of  his  parents  solenioiaed  in  England^ 
Lord  £kUm  said  he  could  discover  no  material  dtflferenoe 
between  the  case  of  the  then  claimant  and  that  <if  Shed-' 
dam  9Xkd  Lord  Hedesdale  says,  ^*  The  law  that  attached 
to  him  -at  bis  birth  was  the  law  of  England/^  and  nAer 
referring  to  the  case  of  Sheddon  v.  Patrick^  he  pro>ee^idS| 
^  86  I  apprehend  that  this  child  was  bom  illegitimate 
to  the  law  of  the  country  in  which  he  t»as  bomj 
to  tlie  condition  of  his  mother  of  whom  he 
was  bom,  and  according  to  the  state  of  his  father,  who 
was  at  the  time  a  person  unqnestionabiy  domiciled  m 
EngkmdJ^  The  preset  lebsor  of  the  platnti^  on  tbe 
contrary,  is  legitimate  by  the  law  of  the  coontry  where 
he  was  bom,  and  by  that  law  is  not  cnly  consider 
li^glCtmate  now,  but  to  have  been  so  from  his  biith.  Hie 
case  u  the  exact  converse  of  Sheddon  r.  Patrick^  and  tlie 
S^Hiihmore  peerage  case;  it  fellows,  Aen,  that  had  the 
dttim  in  either  of  those  cases  been  fonnded  upon  w- 
cniEiBtaiices  similar  to  those  upon  whidi  die  presmt  ease 
depends,  that  claim  woold  have  been  established  by  the 
Heme  of  Lords. 

tkmriemnf  contrii.  It  appears  from  Cahiffs  case  (a) 
that  the  right  of  inheriting  EngUA  lands  must  be  de- 
cided by  EngUA  principles  and  EngliA  law.  Foreign 
law%  and  die  decisions  of  fore^  courts,  cannot  prevail 
Immmerabie  inconveniences  and  difficnlties  would  arise 


liili  if 


>.> 


if  the  courts  of  lliis  country  were  to  allow  tiie  law  of  the 
place,  where  aay  party  may  liappen  to  be  born,  to  decide 
the  right  of  inheritance.  According  to  the  canon  law,  if  a 
man,  during  the  life  of  his  wife  marries  another,  if  the  se- 
cond wife  is  in  bouil  6de,  that  is,  ifshe  knows  not  of  the  im- 
pediment to  the  marriage,  although  thesecond  marriage  be 
void,  her  issue  is  legitimate  (a).  Suppose,  then,  a  man  in 
this  country  to  have  several  daughters,  and  to  go  abroad 
where  the  canon  law  prevsuls,  and  enter  into  such  a  second 
marriage  and  to  have  n  son  ;  although  legitimate  in  the 
country  where  born,  yet  surely  he  could  not  inherit  lands 
here  to  the  exclusion  of  the  daughters.  Suppose  a  man 
to  enter  into  several  marriages  in  a  country  where  poly- 
gamy is  allowed,  each  would  be  a  goo<l  marriage  there, 
but  would  each  wife  be  entitled  to  dower  ?  Or  suppose  the 
Pope  were  by  dispensation  to  allow  an  incestuous  mar- 
riage, would  the  issue  be  considered  legitimate  in  this 
country?  Take  llie  converse  of  this,  and  suppose  tlie 
case  of  a  marriage  between  first  cousins,  in  a  cooDbry 
wbere  that  ,is  inhibited,  and  where  the  issue  would  be 
considered  illcgitiinate,  would  that  prevent  them  finMai 
inheritiog  lands  in  Eaglandf  The  law  t£  ponenio 
fratris,  &C.  is  peculiar  to  this  country ;  bat  the  na  of  a 
secpnd  .mitrriaget  bom  abroad,  where  no  such  rule  prs" 
vails,  would  not,  therefore,  inherit  lands  ui  this  oountiy, 
to  the  exclusion  of  the  sister  of  the  whole  blood.  John 
Foet,  h.  25.  tit.  7.  a,  4.,  mentions  three  modes  oi  render- 
ing legitimate  those  who  were  not  so  by  birth.  .  *'  P«r 
oblBtionem  curise,  per  sobsetjuens  ntatrimoniami  et  pw 
rescriptum  principis."  Now  if  a  child,  rendered  I^iti- 
mate  per  subsequent  matrimonium,  is  to  inherit  lands  in 

(b)  PttJkitr  CnUra4»  de  Uaniatt',  pu  J.  ii.  4. 
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this  country,  why  should   not  the  same  privilege  be        1826. 
granted  to  those  legitimate   "per  oblationem  curias  et 

IJOS  CUND* 

per  rescriptum  principis  ?'     Yet  in  the  latter  cases  it    Birtwhimlk 

ag€tifut 

would  hardly  be  contended  that  the  child  can  inherit.      Vaadill. 
The  whole  argument  on  the  other  side  rests  upon  the 
necessity  of  recognising  in  this  country  the  personal 
status  of  any  individual  coming  into  it.    But  that  cannot 
be  done  where  it  is  contrary  to  the  general  spirit  of  our 
moral,   religious,  or  political  institutions.     Huber  and 
Vinnius  describe  slavery  as  a  personal  status,  that  ac- 
companies a  man  every  where :  Sommersefs  case  (a)  shews 
that  such  a  status  is  not  recognised  here.     The  comity 
of  nations,  upon  which  reliance  is  now  placed,  could 
not  obtain  a  recognition  of  the  laws  prevailing  in  one 
of  our  colonies,  much  less,  then,  should  it  have,  the 
eBectj  where  the  conflict  is  between  the  laws  of  Englcaid 
and  those  of  an  independent  nation.     The  same  reason 
exists  for  refusing  to  give  effect  to  the  law  of  Scotland 
nowy  that  prevented  the  Court  of  King's  Bench  from  re- 
cognising the  laws  of  Jamaica.     It  is  contrary  to  the 
spirit  of  our  moral,  religious,  and  political  institutions* 
The^  statute  of  Merlon  is  decisive.    ,  That  was  not  only 
a  refusal  to  make  a  new  law,  but  a  parliamentary  de* 
daration  of  the  then  existing  law . upon  .the  subject* 
Lord  Coke,  in  2  Inst.  97.f  cites  the  following  passage 
from  Glanville,  b.  7.  c.  15.     ^^  Orta  est  quaetio  si  quia 
antequam  pater  matrem  suam  desponsaverat  fuerit  ge- 
nitus  vel^natus,  utrum  talis  filius  sit  legitimus  haeres 
cum .  postea  matrem  suam  desponsaverat   ^  Et  quidem 
licet  secundum  canones  et  leires  Romanes,  talis  filiifs 
sit  legitimus  hseres,  tamen  secunduin  jus  et^  cpnsuetudi- 

(«)  20i».  »r.  79. 

1^^  nem 
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'l8n<        iMoiN|^'6uUo  modo  tanquam  hieres,  in  hersetlitate 
j^L]  fttitflietltri  tel  hmreditatem  de  jure  regni  petere  potest." 

"  ~  ■  Hetfcea  acUb  "  And  herewith  do  agree,  not  only  other 

■ndeBt  aodkirs,  but  the  constnnt  opinion  of  the  judges 
Ib  til  tltCrtWion  of  ages  ever  since,  of  the  ancient  law  of 
MU^BOlAf  fer  which  he  cites  Bracton,  h.  5.  416.,  Fleta, 
hit.t.Mt  fbrt,  c.39.Il^^.p.20.  Lord  Coke SiheTwarda 
flMUtiOtM  tfea  case  of  William  the  Conqueror  in  a  manner 
wftldi'SMn^  that  in  his  opinion  it  madtr  no  diJFerence 
•bellKlC  dK  party  was  born  and  his  parents  married  in 
s  SMIgB  OtantTy  or  in  England.  "  Some  have  written 
Att  WtKam  the  Conqueror  being  born  out  of  matri- 
tfUriy^  S^bert,  his  reputed  father,  did  after  marry  Arlot 
\M  nMtlur,  and  that  thereby  he  had  right  by  the  civil 
UtA  esdon  law,  but  that  is  contra  legem  Angliee,  as  here 
tt  ■ppeatutfa.*  (a)  He  then  says,  that  "  Our  common 
bM  are  aptly  and  properly  called  the  laws  of  England, 
becaaw  they  are  appropriated  to  the  kingdom  of  England 
a  moat  «pl  and  fit  for  the  gorenuneot  thereof  and  hara 
no  dependency  upon  any  fareign  law  whatsoerer,  no 
not  upon  the  ot3  or  canon  law,  other  than  in  eaaei 
flowed  by  the  law  otSngland,"  Sddaif  in  his  "  Di>- 
■ertatio  at  fletam,"  c.  9.  a.  S.  gives  two  reasons  which 
oar  anoestoTa  had  for  not  admitting  the  civil  lav  into 
&b  countty.  "  Altera  eat,  jniia  Ceesarei  apod  majores 
tunc  nostroa  (qui  r^nten  publicum  illud  omnino  speo- 
taret)  aperta  et  pnblica  improbatia  Altera}  juris  An^- 
cant,  quodcommQDe  vodtamos,  ejusdemque  principiomni, 
tpa,  gontis  higiis  geoio  ab  intimft  antiquitate  adaptata 
nmt,  nngnlaris  aatimatia^  atqne  inde,  nee  immeritd*  in 
eodem  ■■^b»y"  constana  et  aane  pertinax.".    Birt  if  it 
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were  established   that  legitimacy  is  a  personal  status        1826. 
which  accompanies  a  man  every  where,  it  would  by  no        — — 

r  II  1.  Doc  dcnu 

means  follow,  that  a  capacity  to  inherit  lands  is  a  per-    Bietwruvli 
sonal  status.     The  right  to  inherit  is  personal  sab  roodo^      ySuoL 
that  is,  subject  to  the  conditions  and  restrictions  of  the 
feudal  law.    J.  Voet  recognises  several  modes  in  which 
children  illegitimate   by  birth  may  become  legitimate; 
bat  in  book  38.  tit.  '<  Digressio  de  feudis,"  s.  65.  he  says, 
^  Jure  tamen  feudal!  nulli  alii  quam  legitime  nati^  ad 
feadalem  veniunt  successionem,  adeoque  exdusi  onmino 
naturales.''     Which  shews  that  it  is  one  Uiing  to  be 
Intimate,  another  to  have  a  capacity  to  inherit.     In- 
heritance in  the  feudal  law  is  a  new  admission  to  the 
fee.     All  the  incidents  of  that  tenure,   relief,   primer 
seisin,  Sec  shew  that  it  is  not  a  personal  but  a  mixed 
right,  and  a  variety  of  instances  may  be  cited  which 
shew  that  the  lex  loci  rei  sitae  must  regulate  that  right. 
By  the  common  law  of  the  land,  the  husband  is  not 
t&iant  by  the  curtesy  unless  there  has  been  issue  of  the 
marriage ;  in  the  case  of  gavelkind  lands  that  is  not 
necessary.     By  the  general  law,  the  eldest  son  inherits 
the  whole  of  the  land,  but  gavelkind  and  borough- 
english  lands  descend  in  a  different  mode.     And  in  all 
cases  where  there  is  a  conflict  of  laws,  the  lex  loci  pre- 
vails.     The  result  appears  to  be  this,  that  feudal  in- 
heritance is  a  matter  of  contract,  and  every  contract 
must  be  construed  according  to  the  laws  of  the  placie 
where  it  is  to  have  efi*ect     In  Madox^  Form.  Ang,  it  is 
said,   that  feuds   are   made  hereditary  by  the  words 
'*  hasredibus   suis."    Now,   haeres,  according  to  Lord 
Cok^s  definition,  is  **  ex  justis  nuptiis  procreatus.**   No' 
person  who  does  not  answer  that  description  can  be  ^ 

tritliin  the  meaning  of  the  contract,  which  must  be  con- 
Mhufctas  between  the  king  and  the  subject,  and  therefi>re 
**v'ft«WV.  Gg  in 
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18S6*  in  &voar  of  the  former,  (all  feudal  grants  hainiig  been 

'~"  ODginall J  Jdiade  .by  bim,)  who  has  «  direct  interest  bf 

Bianrsnans  reason  of.  his  tif^t  in  case  of  escheats*    He  was  then 

Vaeuu.  Stopped  by  the  Court,  who  called  upon 

Tindal  to  replj.    The  diflSculties  suggested  as  iikel j 
to  result  fixun  the  recognition  of  a  foreign. law  in  this 
case  are  merdy  imaginary.    The  -supposed  .chiim  of 
dower  I9  several  wives  married;  where  pcdygam/^  is 
aIlowed,;the  imagined  descent  to  a  brother  of  .the  half 
blood,  or  to  the  son  of  a  second  wife  who  marti<»  ja 
bond  fide  during  the  life  of  the  first,  can  have  no  ap|iB» 
cation.   They  are  in  direct  opposition  to  the  laws  of  tJuv 
country.    The  argument  for  the  plaintiff  only  extends 
to  the  recognition  of  the.  status  of  marrjage  and  of 
legitimacy,  which  are  known  to  the  whole  ct  EwrapB 
where  Christianity  is  professed.    We  do  reoognim  the 
foreign  marriage  in  this  case,  why  not  the  consequences 
also  ?    The  case  of  legitimation  by  rescript  has  been 
put :  the  effect  of  that  in  the  country  where  it  takes 
place  is  merely  to  release  to  the  bastard  a  part  of  the 
property  which  is  forfeited  to  the  prince.    The  passage 
from  J.  Voetf  Digressio  dejeudis,  has  no  application;  it 
would  prove  too  much ;  for,  no  doubt,  the  feudal  law  was 
applicable  to  Scotland,  and  yet  persons  not  legitime  naii 
inherit  there  if  legitimated  per  spbsequens  matrimonium : 
or  if  it  does  apply,  it  proves  that  persons  in  the  situation 
of  the  lessor  of  the  plaintiff  are  in  &o^m/  considered 
legitime  nati^ .  So  also  the  passages  cited  by  Lord  Coke  from 
GlanoiUe,  Fleta,  and  Bracton,  merely  relate  to  the  laws 
of  this  country,  and  only  establish  that  persons  bom  in 
England  before  the  marriage  of  their  parents  cannot  be 
l^itimated.    The  claimant's  argument  concedes  that  the 
eldest  son  ex  justis  nuptiis  procreatus  is  to  inherit;  the 

4  question 


IN  THE  Seventh  Year  of  GEORGE  IV.  451 

question  is,  which  is  that  son  ?  and  that  question  must  be        1826. 
answered  by  the  laws  of  the  country  where  the  parties 

Dos  deoo* 

were  domiciled,  where  the  child  was  bom,  and  where    Bietwbbtuc 

the  marriage  took  place.     The  instances  of  gavelkind      Vabbiu. 

and  borough-english,  where  the  local  law  governs  the 

oonntt  of  descent,  have  nothing  to  do  with  the  question. 

H^re  the  course  of  descent  is  admitted,  no  attempt  is 

made  to  apply  the  foreign  law  to  that,  but  to  ascertain* 

who  isr  the  person  answering  the  description  of  heir 

according  to  that  course  of  descent.     This  is  a  question 

of  fact  to  be  decided  by  evidence  of  the  foreign  law 

in  (be  same  manner  as  in  LoUys^s  case,  Dalrymple  v» 

Ddbympk  (/z),  and  Buding  v.  SmM  (ft). 

Abbott  C.  J.  The  impression  which  I  received 
upon  the  first  reading  of  this  case  has  not  been  altered 
bj  die  argument.  The  simple  question  is,  who  is  the 
heir  to  lands  in  England  ?  The  rule  as  to  the  law  of  the 
domicile  has  never  been  extended  to  real  property,  nor 
have  I  found  in  the  decisions  in  Westminster  HaU  any 
dictum  giving  countenance  to  the  idea  that  it  ought  to 
be- so  extended.  Two  decisions  in  the  House  of  Lords 
have^  however,  been  referred  to,  whence  it  is  said  such^ 
an  c^Hfiion  may  be  inferred ;  it  is  therefore  satisfactory 
tame  to  know  that  this  case  may  be  carried  before  that 
tribunal.  There  being  no  authority  for  saying  that  the 
right  of  inheritance  follows  the  law  of  the  domicile  of 
tbi  parties,  I  think  it  must  follow  diat  of  die  countiy 
where  the  land  lies.  Personal  {nroperty  has  no  locality, 
and  even  with  respect  to  that  it  is  not  correct  to  say 
diat  the  law  of  England  gives  way  to  the  law  of  a  foreign 
Montry,  but  that  it  is  part  of  the  law  of  England  that 

^    *  }i{li)  9  Hagg*  lOS.  if)  Jb.  3S5. 
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1626.       personal  property  should  be  distributed  according  to  the 
__  -         jus   domidli].     The  question  now  to  be  decided  ]«» 


BnvwHianB  whedier  a  person  having  been  bom  abroad  can  ii 
Vauulu  land  here^  who  would  not  have  inherited  had  he  been 
bom  in  Ri^Umd.  That  the  descent  of  land  in  En^Umd. 
fisUowB  the  law  of  the  place  where  it  is  situate^  appeaia 
by  the  various  cMstoms  prevailing  in  diffisrent  manortt 
Is*  there  then  any  authority  that  the  law  of  Em^and^  as. 
to  any  lands  in  England^  is  to  adopt  the  law  of  a  fiireigii 
country?  We  are  not  altogether  without  an  autboiitj 
upon  the  subject.  It  appears  by  the  statute  of  Merimi^ 
that  the  bishops  were  desirous  of  having  that  very  law^ 
for  which  the  lessor  of  the  plaintiflP  now  contends,  intro- 
duced into  this  country;  but  it  was  refused  in  language 
whidi  has  always  been  remembered  and  irfUai  repeated. 
That  language,  it  b  said,  must  be  confined  in  its  ap|^- 
cation  to  persons  born  in  EnfgUmdf  but  the  Crown  had 
foreign  possessions  at  tliat  time,  and  persons  bom  there 
were  not  aliens ;  and  I  see  no  reason  for  restraining  the 
meaning  of  the  passage  in  question  in  the  manner  con- 
tended for«  Having  that  authority  before  me,  and 
finding  nothing  in  our  law  books  to  support  a  contrary 
doctrine  (indeed  in  Brodie  v.  Bony  {a)  there  is  a  dictum 
in  fiivour  of  it)  I  think  we  shall  not  be  warranted  in 
giving  efiect  to  the  Scotch  law  of  Intimacy.  It  is 
not  against  our  law  that  a  foreign  marriage,  however 
solemnised,  should  be  held  good ;  we  adopt  the  laws  of 
all  Christian  countries  as  to  marriage,  but  it  by  no 
means  follows  that  we  are  to  adopt  all  the  consequences 
of  such  marriages  which  are  recognised  in  foreign 
countries ;  it  b  sufficient  if  we  admit  all  such  conse- 

(fl)  2res.4;B.  127. 

quences 
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quences  as  follow  from  a  lawful  marriage  solemnised  in       1826. 
this  country.     For  these  reasons,  I  am  of  opinion  that        — 

Dos  dcm. 

onr  judgment  must  be  in  favour  of  the  defendant.  Birtwuistlx 


Varoill. 


Batley  J.  I  am  entirely  of  the  same  opinion ;  I 
concede,  that  the  lex  loci  governs  the  question  of  mar- 
riage ;  but  whether  all  the  consequences  recognised  in  a 
foreign  country,  as  following  upon  a  marriage  there, 
are  also  to  be  recognised  in  this  country,  is  a  very  dif- 
ferent question,  and  I  think  must  be  answered  in  the 
n^ative.  In  my  judgment,  the  right  to  inherit  land 
dq>ends  upon  the  quality  of  the  land,  and  not  upon  any 
personal  status.  In  this  country  there  are  many  dii- 
ferent  tenures,  and  the  question  in  each  is,  who  is 
haeres,  according  to  the  law  of  England  ?  If  the  land 
be  of  gavelkind  tenure,  it  goes  to  all  the  sons  alike;  if 
borough-english,  to  the  youngest  son.  What,  then,  is 
the  descendible  quality  of  lands  held  in  socage ;  who  is 
the  haeres  ?  We  have  no  occasion  to  go  beyond  the 
statute  of  Merton  in  order  to  answer  that  question.  The 
title  of  it  is,  ^^  He  is  a  bastard  that  is  bom  before  the 

t  marriage  of  his  parents ;"  not  restricting  it  to  those  bom 
in  England.  After  that,  various  statutes  were  passed  to 
give  to  persons  bom  out  of  England  the  same  right  of 
inheritance  tliat  they  would  have  had  if  bom  within 
this  country ;  such  were  the  statute  25  Edw.  S.  st  2. 
and  7  Anne^  c*  5.  s.  3.  The  present  ejectment  is  founded 
upon  a  claim  of  right  which  the  lessor  of  the  plaintiff 
could  not  have  had  if  born  within  England.     In  stating 

-  descents  in  real  actions,  it  is  not  sufficient  to  say  that 
die  land  descended  to  ^<  A,  filio  primo,"  you  must  add 
••et  haeredi."  No  person  can  so  describe  himself 
#koin  the  law  of  this  country  does  not  recognise  as 
fatt'  G  g  3  heir. 


f-SHL  -1 


1 


Doi  iim. 
Burwviun* 


fSf  CASES  iH  EASTER  TEBM 

1S86.  heir.  In  Co.  Lilt.  7  6.  a  definition  of  hseres,  as  recog- 
nised by  our  law,  is  ^ven;  it  is  he  ex  justis  nuptiis 
procreatus ;  the  lessor  of  the  plalntilF  does  not  answer 
that  description,  and,  consequently,  cannot  recover  in 
this  action.  ^^ 

HoLiioYp  J.  It  appears  to  me,  that  the  question  to  be 
decided  lies  within  a  very  narrow  compass.  The  case 
must  be  determined  entirely  by  the  law  of  England.  The 
case  of  Daln/mpk  v.  Dalrymple  certainly  Bppearg  appli- 
cable to  the  present,  but  in  my  opinion  it  applies  in 
fevour  of  the  defendant.  Lord  StffweU  says,  that  the  case 
being  entertained  in  an  English  court,  must  be  adjudi- 
cated according  to  the  principles  of  English  law.  Upon 
the  question  of  marriage,  it  is  part  of  the  law  of  Eng- 
land that  the  taw  of  the  country  where  the  marriage  is 
solemnised  shall  be  adopted  j  and  the  same  observation 
applies  to  the  distribution  of  personal  property,  accord- 
ing to  the  law  of  the  domicile.  But  no  such  principle 
applies  to  the  inheritance  of  real  propertj;;  to  dut  the 
lex  loci  is  alone  applicable.  And  I  take  il^  t^at  Ugt- 
timacy  alone  is  not  sufficient  to  make  a  person  inherit 
vocage  lands,  it  must  be  le^timacy  submodo;  the  heir 
must  be  a  child  born  after  marriage.  Foreign  laws  of 
descent  are  in  no  case  adopted ;  the  brotb^  of  the  half- 
blood  cannot  inherit  here,  although  he  would  in  maiiy 
fordgn  countries.  Upon  these  grounds,  I  am  of  opioion 
that  the  defendant  is  entitled  to  our  judgment; . 

LiTTLEDALE  J.  Tfae  Fule  IS  perfectly  dear  as  to 
personal  proper^;  the  lex  domicilii  governs 'its  distri- 
bution; but  that  is  on  account  of  the  ambulatory  nature 
of  the  property.    The  reason, is  inapplicable  to  laod, 

and 


« 
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and  no  such  rule  as  to  the  inheritance  of  land  can  be  1896. 
found  in  our  law  books :  it  must  therefore  depend  upon  _  T* 
the  law  of  the  place  where  it  is  situate.     One  general    Birtwhistlk 

againH 

rule  applicable  to  every  course  of  descent  is,  that  the      Vaadill. 


must  be  bom  in  lawful  matrimony.  That  was  set- 
tled by  the  statute  of  Mertorij  and  we  cannot  allow  the 
oomity  of  nations  to  prevail  against  it.  The  very  nile^ 
that  a  personal  status  accompanies  a  man  every  where, 
is  fldipitted  to  have  this  qualification,  that  it  does  not 
miUtate  against  the  law  of  the  country  where  t^e  conse- 
qaences  of  that  status  are  sought  to  be  enforced*  Here 
it  would  militate  against  our  statute  law  to  give  effect  to 
diat  status  of  legitimacy  acquired  by  the  lessor  of  the 
plaintiff  in  Scotland^  He  cannot,  therefore,  be  received 
as  legitimate  heir  to  land  in  England. 

Judgment  for  the  defendant. 


Wilson  asainst  George.  Mondaj,, 

May  Stfa. 


*tD 


CRESS  WELL  had  obtained  a  rule  to  set  aside  the  A  plaintiff  cnn- 
not  declmre  de 

judgment  in  this  case  upon  the  ground  that  the  bene  esse  upon 

,    A  latitftt  re- 
declaration was  improperly  filed  de  bene  esse^  the  writ  turnable  on  the 

(a  non-bailable  latitat)  being  returnable  on  the  9th  of  return  of  a 

Edmmry^  the  last  general  return  day  of  Hilary  term.  **™* 

On  that  day  notice  of  declaration  being  filed  de  bene 

esse,  was  served,  and  the  defendant  was  required  to 

plead  within  eight  days ;  and  judgment  was  afterwards 

signed  for  want  of  a  plea.    The  12th  oi  February  falling 

on  a  Sunday  J  Hilary  term  ended  on  the  13th. 

G  g  i  CoUman 


'iJ* 


•w 
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1826.  Coliman  shewed  caus^  and  contended  that  the  rule  of 

court  Trin.  term,  22  G.  S.  sanctioned  the  course  adopted 


againat  jo  tbis  casc.  The  ruIc  is*  **  that  upon  aU  process  retam- 
able  before  the  lastretumof  any  term,  where  no  affidavit 
is  made  or  filed  of  the  cause  of  action,  the  plaintiff  may 
file  or  deliver  the  dedaradon  de  bene  esse  at  the  ratom 
of  such  process,  with  notice  to  plead  withia  eijg^t  days 
after  the  filing  or  deliveiy  thereof,  provided  the  d^ 
claration  be  filed  or  delivered,  and  notice  theveef  givea 
four  days  exclusive  before  the  end  of  the  term,  and  « 
rule  to  plead  be  duly  entered/'  Now  the  last  day. of 
the  term  is  the  last  return  of  writs  of  latitat;  the  proocaa 
in  this  case  was^  therefore^  returnable  before  the  last 
return,  ^d  the  declaration  wa^  filed,  and  notice  thereof 
given  four  days  exclusive  before  the  end  of  the  term» 

Per  Curiam*  The  declaration  was  improperly  filed 
de  bene  esse.  That  the  ^  last  return''  in  the  rule  re- 
ferred to,  means  the  last  general  return,  is  plain,  when 
you  consider  that  it  was  made  to  enlarge  the  privilege 
of  declaring  de  bene  esse  upon  writs  returnable  on  the 
first  or  second  returns,  which  had  been  given  by  a 
former  rule,  Mich,  term,  10  G.  2. 

Rule  absolute. 
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1826. 


Doe  on  the  Demise  of  Grubb  against  J.  Grubb.  Y/*^ 

^  Jf  ay  8tfa. 

A  RULE  had  been  obtained  calling  upon  E.  Gru^f  Where,  in 
ejectmenty  ji» 

the   devisee   of  J,  Grubby   the   defendant  in   this  wm  admitted 

to  defeod  eloney 

action,  which  was  an  ejectment  for  lands  in  the  parish  of  es  landlord, 
Hanenderij  in  the  county  of  Buckingham^  to  shew  cause  the  tenninaiioM 
why  the  lessor  of  the  plaintiff  should  not  sign  judgment  hmiing  deviacd 
against  the  casual  ejector,  and  issue  execution  thereon,  ^|^^^. 
unless  the  said  devisee  or  the  tenant  in  possession  would  ^j^J^^S^!* 
appear  and  defend  the  action.    It  appeared  by  the  affi-  p««^t«J  the 

lessor  In  tfie 

davits  that  the  lands  in  question  descended  to  the  lessor  pUintHTfiPoai 

bringing  a  fterir 

of  the  plaintiff  in  1812,  from  his  father,  who  had  not  ejectment,  the 
been  in  possession  since  1805.     In  1814,  he  bi^ught  himlc«?eto 
ejectment  to  recover  possession,  wheh  E,  Chubb  appeared  SSnst  Se*"* 
and  was  admitted  to  defend  as  landlord.     Before  the  SJ^^e^TSi, 
suit  was  ended,  viz.  in  1817,  B.  Grubb  died  intestate,  *"ij!*^^!|?* 
leaving  J.  Grubb  (tlien  an  infant)  his  heir  at  law.    Nego-  u^l***  •9- 

,  wooldsppcar 

tiations  were  then  entered  into,  but  ultimately  failed;  and  defend  the 


and  in  1820,  the  lessor  of  the  plaintiff  brought  another  loid. 
ejectment,  when  c7.  Grvbb  appeared,  and  was  admitted 
to  defend  as  landlord.  The  lessor  of  the  plaintiff  filed 
a  bill  in  the  Exchequer  for  a  discovery,  to  which  the 
defendant  made  an  insufficient  answer,  and  soon  after- 
wards went  to  Indiaj  where  he  remained  until  he  was 
killed  in  battle  in  May  1825,  when  he  lefl  his  brother 
£.  Grubb  devisee  of  all  his  real  property,  whereupon  the 
lessor  of  the  plaintiff,  finding  that  the  statute  of  limit- 
ations would  be  a  bar  to  a  new  ejectment,  made  this 
application. 


The 


I  •*  - 
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J8S6.  The  Court  after  hearing  Parke  against  the  rule,  and 

.  Scarlett  and  Patteson  in  support  of  it,  thought  it  was 

Dob  dam.  '^'^  ^^ 

OtLvn        but  reasonable  to  grant  the  leave  desired,  inasmuch  as 

lupiiful 

Gmpn,       ih»  lessor  of  the  plaintiff  had  not  been  guilty  of  any 
wilful  delay  in  the  prosecuUon  of  his  claim. 

Rule  absdinte. 


Gray  agmut  Cox. 

yi^^**^^^       HTHE  plaintiff  in  this  case  originally  obtained  a  verdict 
vardktfir  tfas  in  his  &vour,  but  a  new  trial  was  afterwards  grantodlf 

^^.mm^tML    and  nothing  said  about  costs;  and  the  Court  hayiii|^ 


tiopiM^^  in  Z>fft%  t^np)  6  G.  4.,  reftised  to  allow  the  plaintkF  la 
^itiT  dbnn.  unend  his  declaration  unless  ppon  the  teims  of  paying 
£!u£«Mnd-  ^<x)sts  of  the  former  trial,  he  discoadnned.  Vfbear^ 
^tSITtiMi  ^P^^  ^  suister  in  his  taxation  erf*  costs  allowed' tbe 
oMoftbs       defendant  the  costs  of  the  former  triaL  •  A  rule  having 

been  obtained  for  the  master  to  review  his  taxation, 

Campbell  shewed  cause,  and  contendedf  that  accord- 
ing to  the  case  of  Jackson  v.  Hallam  {a)i  the  defendant 
was  entitled  to  the  costs  of  the  former  trial,  inasmudb  as 
the  plaintiff  had  thought  fit  to  abandon  the  suit;  and 
that  the  present  case  was  stronger  in  favour  of  the  allow- 
ance than  that  which  was  cited,  for  costs  upon  discon- 
tinuance are  allowed  by  statute  8  EUz.  c  2. 

J.  Lf  AdUphus^  contra,  was  stopp^  by  the  Court. 

Per  Curiam*  It  has  ip  many  cases  been  considered 
as  a  settled  rule  that  a  party  can  never  have  the  costs  of 

a  trial 
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a  trial  in  which  be  has  been  defeatedi   Trelawney  v.         1826. 
Tkamas{a)j  Austen  v.  Gibbs  (b).    Sup^e^  the&  the  cause  . 

Gkat 

had  gone  to  a  second  trial)  and  this  defendant  had  socn  agakui 
oeededy  he  could  not  have  obtained  die  costs  of  the 
former  triaL  That  being  the  practice  of  die  Court,  it  is 
difficult  to  find  a  reason  why  the  defendant  should  be  ia 
a  better  situation  because  the  plaintiff  does  not  choose 
to  have  the  cause  tried  a  second  dme,  indeed,  Hawarth 
V.  Samuel  {e)  is  an  express  authority  against  him.  The 
decision  in  Jackson  v.  HaUam{dl)^  proceeded  on  tiia 
ground  that  the  plainti£^  who  gained  the  verdict  on  the 
first  trial,  was  ultimately  successful.  It  appears,  there- 
fore, that  the  Master^s  taxation  in  this  case  is  not  ooir« 
rect,  and  ought  to  be  reviewed. 

Rule  absolute. 


•  i' 


(a)  1  H,  BL  641.  -  {fi)  8  2*.  R.  619. 

(c)  IB.^J.  5SS,  (d)  2B.^A.Zl  7. 


The  King  against  Gudridoe  and  Others.        Mondajf, 

.  May  8lh. 

A  RULE  had  been  obtained  for  quashing  a  writ  of  Upon  snap- 

certiorari   quia    ioiprovide    emanavit     Thd  WrH  order  for  the 

issued  under  the  following  circumstances:  An  appeal  orerwen'ao- 

against  ah  order  for  the  allowance  of  the  accounts  of  the  ^i^[^\'||J|J[^ 

defendants  as  churchwardens  and  overteer^  of  die*'  poor  J^*!^^  ^ 

o(  the  parish  of  Coshestonj  in  the  county  of  AmWioir,  was  ?^  ^ 

entered  and  respited  at  the  Midsummer  quarter  sessions,  determinatioo 

^  ^  «~^    oftheapped, 

and  came  on  to  be  heard  at  the  Mtdiaelmai  sessions,  oroDaquesixm 

M  to  grantiiig 

when  the  order  for  the  allowance  was  quashed.^'  The  a  case  for  the 
attorney  for  the  respondents  requested  to  have  a  case   court. 
for  the  opinion  of  this  Court,  but  a  niajority  of  the  jus- 
tices 


^j  ■ 


trw--. 
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•DmlCaa 


1896.        tices  present  thought  it  ought  not  to  be  granted.     After 
some  or  them  had   left  the  court,   h  case  wns  again 
applied  for,   when  three  magistrates  voted  for  a  case, 
and  two  against  it.     One  of  the  tliree  was  a  rated  in- 
habitant of  the  parish  of  Cosheston,  and  liad  on  that.  | 
account  refused  to  vote  on  the  decision  of  the  appeal.  A  ] 
■   case  was  afterwards  drawn  up  without  tlie  concurrence 
of  the  appellant  or  his  attorney,  and  together  witli  the- 
order  of  sessions  was  removed  into  this  Court  by  cex^  j 
tiorari. 

Brodrick  shewed  cause.  The  real  question  is,  whe».'l 
ther  the  case  was  properly  granted  at  the  sessions.  If  1 
the  magisirate,  who  was  a  rated  inhabitant  of  CosAcslon, 
had  a  right  to  vote,  there  can  be  no  doubt  that  the  case 
was  properly  granted,  and  if  so  the  certiorari  to  remove 
the  order  into  this  Court  would  issue  as  a  matter  of 
course.  Now  the  vote  of  the  justice  objected  to  was 
against  his  own  interest  The  staL  16  G.  2.  c.  18.  s.  S, 
prevents  justices  from  acting  in  the  determination  of  any 
appeal  to  the  quarter  Bessions  from  any  order  relatii^ 
to  the  parish  where  they  are  charged  or  chargeable. 
But  here  the  appeal  was  determined  before  the  case  was 
applied  for,  the  statute  is  therefore  inapplicable. 

Ca^bdl  and  E.  V.  William  contri.  Even  if  the  act 
of  parliament  did  not  apply,  it  would  by  the  commoa 
law  be  ill^al  for  any  person  to  act  as  judge  in  his  own 
case,  Pariikof  Great  C/iorle  v.  Kennittgtm  {a),  Bexv, 
YarpdU  (£).  The  16  G.  S.  c.  18.  did  not  disable  justices 
from  acting  where  tfa^  might  have  done  so  before;  on 

(■)  a5!«r.ll73L.  (i)  4  T.  B.  71. 
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the  contrary,  it  gave  them  power  to  uct  in  certain  cases, 
but  to  prevent  doubts  as  to  the  extent  of  the  power  bo 
given,  provided  that  they  should  not  set  in  the  deters 
mination  of  appeals  against  orders  afiecting  parishes  in 
which  they  were  rateable.  Besides,  here  the  magistrate, 
whose  vote  is  disputed,  did  act  in  the  determination  of 
the  i^peal ;  for  the  case  granted  by  the  G>urt  became  a 
part  of  the  order  of  sessions  made  on  bearing  the 
appeal. 

Abbott  C.  J.  We  think  it  tbe  safer  course  to  hold 
that  ma^trates  should  not  interfere  in  coses  where  they 
are  interested,  and  that  tbe  rule  for  quashing  tbe  writ  of 
certiorari  must  be  made  absolute^. 

Rule  absolute. 


The  King  against  The  Inhabitants  of  Llamtil* 

LIO  GllOSSENNT,  MONMOUTHSHIUE.  (fl) 

TTPON  on  appeal  against  on  order  of  two  justices,  ''•nuilea 

whereby  W.  Edwards,  his  wife,  and  children,  were  mmt  with  b. 

removed  from  the  parish  of  Saint  Feter^  in  the  county  ofacotiaga 

oS  Hereford,  to  the  parish  of  HUmHUio  Grossenny,  in  ^.''^^^S^ 

the  coun^  of  Monmatah,  the  court  of  quarter  sessions  Sl^ot'on"^ 

confirmed  tiie  order,  subject  to  the  opinion  of  this  Court  J^Sid''  "^ 

<xi  the  following  case ;  «•»  prwniw* 

Ho  codTejruici 

After  ^.  hill  been  in  poocBBon  twelie  moDtbi,  he  mid  Ihe  prapettj  fbr  401.  to  C,  U 
wboni  he  asTe  up  powmion.  J.  afterwanb  paid  tbe  renutindci'  or  Ihe  parchaie  ■  money  u 
B. :  Held,  that  A.  did  not  g*in  an;  letdrsient  by  ibe  purcbau  of  anj  eataU  or  intmt 
wilhia  Ihe  lUtute  9  G.  1.  c.  7.  t.  5, 

(a)   Three  of  the  Judge*  ofthiaCburtBl)  a*  oiT  (aimer  occavoDi,  (him 
ijf  iJie  Mb  toSnfurrfujf  Ibe  ISthofJtf^yiucluMve.  DiniBglbatjpcriod 
Ihil  Ind  the  following  caKi  were  argued  and  delannined- 


^L  Ulil  ind  tb 
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1M6.^  WmEdwardswBB  bom  in  the  parish  oi.LUmiillh  Qro^ 

^""^  Mfw^  aii4  h^  alio  gftintd  a  setdement  in  that  parish  bj^ 
i^gMinii  hiring,  and  ssrnoa.  The  parish  ctUmHIHo  ChvMtang^ 
•otsor  mliad.  oni.sbewing.«  sobasqnent  setdement  in  a  lluhl 
^^"^  paristi,  nuoiAfSkayi^k^  in  the  ccmntjrof  AfMamiA.  ttf 
1816  the  paopermade  a  parol  agreonent  with  oAe  Jimr 
Qaim^  fer  the  parchi^  of  «  cottage  and  garden  iih  ibii 
parish  of  Ska^reikf  for  the  smn  of  ML  '  Under  tUfe 
contract  be  todk  possession  and  pud  Ann  Cariar.SOL  od* 
account ;  no  conveyance  was  ever  eiiecnted,  Afier  the 
paiipitf'had  been  in  possession  twdv^months^  Mring^and 
sleeping  in  it  with  his  wife  and  chSdren,  he  sold  tibi- 
property  ftr  40(.  to  S.WaiUmf  lo  whom  he  gave- vp' 
possession,  and  afterwards^ paid  the  remaining  lOL  to- 
AsGarUr.  The  pauper  was  never  in  possession  <^  the 
premises  after  he  had  paid  the  whole  of  the  purdiase- 
money.  S*  WaMns  is  now  in  the  possession  of  the  oot> 
tage  and  garden.  The  question  for  the  opinion  of  this 
Court  was,  whether  the  pauper  gained  a  settlement  in 
SkenJretA. 

Nolans  in  support  of  the  order  of  sessions,  relied  upon 
Bex  V.  Ixmg  Benningt(m{a)  and  Bex  v.  GeddingUm  (6), 
as  decisive  authorities  to  shew  that  the  pauper  did  not 
gain  any  settlement  by  the  purchase  of  any  estate  or 
interest  within  the  statute  9G.  1.  c.?.  He  was  then 
stopped  by  the  Court. 

Mauk  and  fViUson^  contrii.  This  case  is  distinguish- 
able from  the  cases  cited.     In  Bex  v.  Geddif^on{c\  by 


(o)  Cited  by  Sayfey  J.  in  Bet  ▼.  Geddmgton^  Sn.^a  132. 
(*)  2B.iC.  129.  (c)  QB.j:  C.  199. 


the 
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the  terms  of  the  contract,  the,purchase*inoney  was  Uk       ISS& 
he  paid,  and  the  conveyance  was  to  be  executed,  on  a 
particular  day.     In  this  case  no  time  was  fixed  for  pay* 


The  Kiwi 


ment  of  the  purcbase-mon^,  or  for  making  the  convey*  iuite  of 
aiice.  In  Jtes  v.  GetkUngian  the  pauper  could  not  caU  Gbomhiht. 
for  auy  conveyance  before,  the  day  i^)pointed.  Here 
the  pauper  waa  kt  into  possession,  and  might  inimedit 
9$tiy9  on  paying  the  lOl^  have  demanded  a  conveyance* 
Tbt^re  the  residue  of  the  purchase-money  was  never 
paid, .  but  the  ^contract  was  rescinded*  Here,  the  residue! 
of  the  purchase-money  was  paid,  and  the  contract  was 
uktmately  performed.  During  the  whole  thne  the  pauptf 
ccinded  on  the  premises  he.  bad  an  equitable  estate  uposi 
conditiou,  the  condition. being  th(l  payment  of  iberesM 
due  of  the  purchase-money.  When  that  conditkii.wfa; 
perfbni^,  be  acquired  an  equitat>le  estate  by  relatioD^ 
(Wmi  the  time  when  bis  occupation  commenced. 

Bayley  J.  It  is  very  desirable  to  adhere  to  the  lan^ 
guage  of  the  act  of  parliament,  and  to  the  constructioii 
put  upon  that  language  in  decided  cases.  The  statute 
9  G.  1.  r.  ?•  s.  5.  enacts,  ^*  that  no  person  shall  be 
denned  to  acquire  or  gain  any  settlement  in  any  paridi,^ 
for  or  by  nrtue  of  any  purchase  of  any  estate  or  interest 
in^.such  parish,  whereof  the  consideration  for  such  pur^r 
chase  doth  not  amount  to  the  suln  of  SOL  bonk  fid» 
paitU^  There  must,  therefore^  be  a  purchase  of  an  estate 
or  interest)  and  by  the  latter  word  must  be  understood 
some  specific  definite  interest,  and  the  party  contracting 
must  become  the  purchaser,  fiea  v.  Long  Betming* 
ion  {a)  and  Rex  v.  Geddingion  (b)  establish,  that  although 


(a)  2  A  j*  C.  ISS.  (b)  Si?,  f  C.189* 

•wi  an 
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an  equitable  estate  is  sufficient  to  give  a  settlement,  still 
the  purchase  must  be  completed ;  aiid  that  if  it  be  not 
an  estate,  but  an  equitable  right  only,  no  settlement  is 
gained.  The  principle  deducible  from  those  cases  is, 
that  the  relation  of  trustee  and  cestui  que  trust  must  be 
created,  in  order  to  give  a  settlement  by  the  purchase. 
In  Sex  V.  GeddinglOH  the  agreement  was  to  purchase 
an  estate  for  310/.,  of  which  160/.  was  to  be  paid  on  the 
SOlh  November,  and  1 50/.  on  the  2*th  June  then  next. 
The  latter  sum  was  never  paid  ;  the  pauper  resided  a  year 
and  a  half,  and  afterwards  the  contract  was  rescinded. 
There,  by  paying  150/.,  a  perfect  equitable  estate  would 
have  been  acquired,  but  it  was  never  paid,  and  there- 
fore the  pauper  was  held  never  to  have  had  a  perfect 
equitable  estate.  Here  the  pauper  had  paid  30/.,  and 
by  paying  10/.  more  he  would  have  performed  all  be 
was  bound  to  do,  and  would  have  acquired  a  perfect 
equitable  estate.  During  the  whole  time  the  pauper  ins 
in  possession  in  this  case  he  might  have  been  remored'. 
He  never  was  the  purchaser  of  an  estate  or  de6nite  in- 
terest. It  has  been  ingeniously  argued,  that  the  pay- 
ment of  the  10/.  would  have  given  the  purchaser  a 
right  to  demand  a  conveyance;  and  that  as  it  might 
b*ve  been  made  at  any  time,  the  payment,  when  nud^ 
related  back  to  the  time  when  the  occupalion  began ; 
and,  therefore,  that  the  esUte  by  relation  was  the  estate 
1^  the  purchaser,  from  the  time  when  his  occupation 
commenced.  I  think,  however,  that  for  the  purpose  of 
gaining  a  settlefnent,  such  a  payment  did  not  give  him 
the  estate  ab  initio,  but  only  from  the  time  when  the 
payment  was  actually  made.  The  expression  of  my 
Brotlier  Holnn/d,  in  Rex  v.  Geddington  (a),  as  to  the 
vendee  having  acquired  a  settlement  by  having  p»d  or 
f%  ofTerwl 
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ofiered  to  pay  the  remainder  of  the  purchase-money, 
must  be  understood  in  that  sense. 

HoLROYD  J.  I  think  there  is  no  distinction  between 
the  cases  of  Rex  v.  Bennington  and  JRex  v.  Geddington  (a), 
and  the  present  case.  The  pauper  in  this  case  never 
was  in  possession  of  the  estate  after  be  had  paid  the 
10/.  He  therefore  never  came  to  settle  upon  hb  own 
estate.  A  tender  of  the  purchase-money  perhaps  might 
have  been  equivalent  to  payment  on  the  principle  that 
an  offer  to  perform  is  equivalent  to  actual  performance; 
but  tlien  in  that  case,  in  order  to  give  a  settlement, 
the  purchaser  at  the  time  of  the  tender  must  have  had 
a  right  to  continue  to  hold  the  premises.  Here,  at 
the  time  when  the  payment  of  the  residue  was  made, 
the  purchaser  had  no  right  to  hold  the  possession  of  the 
premises. 
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FS2fi. 


;  King  aga'insl  The  Bhighton  Gas  Light 
and  Coke  Compimy. 


By  an  ■«  oF      TTTON  appeal  agninst  a  rate  for  the  relief  of  tlie  poor 

compHtiy  WB1  of  ilie  parish  o^  Brighton,  made  upon  the  Brighton 

4ighiingtije  Gas  Liglit  and  Coke  Company  of  the  sum  of  6/.  for  ami 
lovvnofA.  oilh   .  ^    ■  .  -  1      ,  r 

g.is,  and  ihcy      in  respcct  of  the  mains  or  pipes  aiiu  other  apparatus  tor 

ri^'^ihiiio    ^^^    conveyance   of  gas   bclonginj;    to    tlie   company, 

^iiTcommi"''    situ,ite,  being,  and  Jlxed  in  the  ground  in  the  parish  of 

woners  (ap-       Brighlliclmstone,  the  court  of  quarter  sessions  confirmed 

IMjrmcd  under  "  ' 

■roiiiEr  act  of    the  rate,  subject  to  the  opinion  of  this  Court  oii  tlie  fol- 

pai,ed  for  Jowiug  cnse : 

ligluing  and  .  i-  i      i    ■  ,. 

paving iheurnn       1  he  Company  was   established   by  statute  58  G>.  3. 

thepouod,"  c.  xxxvii.  entitled  *'  An  act  for  lighting  with  gas  the 
pi'iicsTn  life"      town  of  lirigfitficlmslotipf  in  the  county  of  Sussex  {a)," 

^:^^;,,   .  'hkh 

having  so  laiij 
thfir  pipes  for 

the  purpina  of  (a)  Section  iS.  rccilfd,  tliat  fi>r   Ilie    purpose  of  using    the    gai   for 

conveying  die  |ig|,i!ng  the  public  streets,  ic,  it  would  be  requisite  Ihat  the  gas  thoiild 
gja,  were  held        ••        ■»         <  t  b 

10  be  rateable  '"'  """•J™  bj  means  of  pipes  or  tubes  to  be  properly  laid  for  that 
to  the  poor  in  purpose,  and  enaclcd,  tl  al  if  at  any  time  the  commisiionets  {under  a 
Pd^"^'-^  former  act  for  paving  and  lighting  flrigW™),  should  tliint  it  fit  to  coo- 
bj  tlieir  pipes,  ''•^'  *'■''  **"  company  to  light  the  public  streets,  &c.  in  the  (own  of 
and  to  ihc  ex-  Brighlon,  it  should  be  lawful  for  ibe  company  and  their  Buccenora  under 
lent^lheiD-  ihe  direction  and  inspection  of  such  commissioners,  or  of  their  aurreyor, 
creased  value  of  ' 

the  land  in  cmi-  *°  break  up  the  soil  and  paiemeuis  of  any  sucli  streets,  and  to  dig  and 
scquencn  of  its  sjiili  trenches  and  lay  pipes,  and  from  time  to  lime,  under  such  direc- 
heing  used  by  ,j^„  ^^  inspection,  to  alter  the  poiition  of,  and  repair  and  relay  luch 
them  for  tlie  .  '^  ' 

purpose  or  con-   pipe"!  «c- 

veying  tlie  gai.  Sect.  43.  enacted,  that  it  should  not  l>e  lawful  fur  the  company,  or  their 
scrraDti,  to  brealc  up  the  soil  or  paremeiit  of  any  of  the  strecta,  Ac.  be- 
longing 10,  or  paved  or  repaired  by  or  under  the  direction  of  the  eommia. 
■ioners,  without  the  consent  in  writing  Srst  bad  and  obtained  of  Uie 
be  aignified  under  the  hand  of  iheir  clerk ;  nor  to 
Uc  up  Mij  pai-cmenl  or  loil  of  any  public  or  private 
82  iwect. 
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which  is  declared  a  public  act.     The  buildings   and        1826. 
manufactory  are   in    the  parish   of  Rottingdean ;   the      „_    _^ 
mains  or  pipes  forming  the  subject  of  appeal,  are  in  the        against 
parish  of  Brighthelmstone,  placed  in  the  ground,  and  Gas  Light  Co. 
covered  over.     The  gas  is  sold  in  Brighthelmstone.     It 
is  a  manufactured  article,  and  the  profits  of  the  manu- 
factory arise  from  the  sale  of  gas  and  coke,  of  which  the 
gas  is  conveyed  in  mains  or  pipes,  and  the  coke  in  carts. 
The  mains  and  pipes  within  the  parish  of  Brighton 
produce  no  profit  but  by  conveying  gas.     They  are 
worth  360/.  per  annum,  at  the  least,  to  any  person  who, 
could  use  them  for  that  purpose,  and  it  was  further 
proved  by  the  testimony  of  a  witness,  that  he  would  be 
willing  to  give  400/*  per  annum  for  them,  taking  all 
chances  both  at  law  and  in  &ct  as  to  the  mode  in  wliicb 
he  might  employ  them,  but  that  he  formed  his  calcul- 
ation upon  a  moral  certainty  of  being  able  to  employ 
them  for  conveying  gas.     The  expence  of  putting  them 
down  amounted  to  10,000/.  or  upwards,  and  the  sum  of 
40/.  per  annum  at  which  the  mains  or  pipes  are  assessed. 


■treet,  &c ,  bciog  Uie  property  of  or  belonging  to  any  body  corporate, 
or  any  other  person,  without  the  consent  in  writing  first  had  and  ob^ 
tained  of  such  body  corporate^  or  the  respective  owners  for  the  time 
bdng. 

Sect.  46.  enacted,  that  the  company  might,  under  the  direction  and  in- 
spection of  the  commissioners,  or  their  surveyor,  break  up  the  soil  or 
pavement  of  any  of  the  streets,  &c.,  and  sink  trenches,  and  lay  any  main 
or  pipe,  to  communicate  with  the  works  of  the  company,  under,  across, 
and  along  any  of  the  streets,  &c.  requisite  for  the  supply  of  any  dwelling- 
bouse,  &c.,  or  carrying  into  execution  the  powers  thereby  granted,  and 
erect  any  machine  or  other  apparatus  requisite  for  securing  to  such 
dwelling-house,  &c.  a  competent  supply  of  gas,  and  also  to  alter  the  posi- 
tion of,  repair,  relay,  or  amend  any  pipes,  although  no  contract  might 
liave  been  entered  into  with  the  commissioners  for  lighting  any  public 
street,  &c.  in  the  parish  or  place  where  such  houses  should  lie  or  be 
iUvate. 

H  h  2  is 
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1 S26.        is  n  ninth  pmt  of  the  estimatal  value  of  3601.,  that  being 

the   proportion    in   wliich   otlier   rateable   property   at 

ngntntt        Brinhthelmstoiie  is  ratetl.    Personal  property  is  not  rated 

BitiaiiTDIf  °  I        f        J 

Om  Lighi  Co.  in  Brighthetmstonc. 

Matryat  and  Coiaihope  in  support  of  the  order  at 
sessions.  The  question  is,  first,  whether  propurty  of 
this  descrijuion  is  liable  Lo  be  rated  to  the  relief  of  the 
poor.  Secondly,  whether  it  is  liable  to  be  rated  to  the 
extent  to  which  it  has  been  rated  in  this  case-  Wliere 
11  party  Ims  the  exclusive  use  of  any  part  of  the  soil  for 
the  purpose  of  conveying  water  or  any  other  subject 
matter,  he  is  rateable  to  the  relief  of  the  poor  in  respect 
of  the  land  so  occupied.  In  Ile^  v.  The  Birmbigliam 
Gas  LigJit  and  Coke  Company  (a),  the  question  was  not 
ns  to  iherateability  of  the  cumpnoy,  but  merely  as  to  tlie 
(jiiantum,  but  imless  there  be  a  distinction  between  pipes 
conveying  gaa  and  pipes  conveying  water,  Rex  v.  The 
Corporation  of  Bath  (b),  and  Sex  v.  The  Boehdale  Water 
World  Company  (c),  are  authorities  expressly  ui  point  to 
shew  that  this  property  was  ratefible.  Here  the  company 
use  the  land  for  the  purpose  of  conveying  gas»  and  they 
have  the  exclusive  enjoyment  of  that  part  of  the  land  in 
which  their  pipes  lie ;  they  are^  therefore,  rateable.  The 
next  question  is,  whether  they  are  liable  to  be  rated  to 
the  extent  of  the  increased  value  of  the  land  so  occupied. 
''The  rate  here  is  upon  the  land,  but  the  pipes  are  con* 
nected  with  the  freehold,  and  form  part  of  it.  Now  it 
has  been  decided,  that  a  party  is  rateable  in  respect  of 
the  increased  annual  value,  although  that  annual  value 
be  derived  from  the  annexaUon  c^  a  personal  chattel,  as 

(a)  \B.iC.  506.  (i)  14  EaU,  609.  (i)   IM.^S.  634. 

a  wei^- 
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a  weighing  machine,  Bex  v.  SL  Nicholas^  Gloucester  (a) ;        1826; 
or  fix>ni  a  machine  not  fixed  to  the  freehold,  as  in  the 
case  of  the  carding  machine,  Bex  v.  Hogg  (6). 


Adams  Seijt,  Ijongy  and  Doughty  contra.  The  com- 
pany are  not  rateable.  First,  they  are  not  occupiers  of 
land  within  the  parish.  Secondly,  assuming  that  they  are 
rateable^  they  are  rateable  only  ui  respect  of  the  land  oc- 
cupied by  them,  and  not  in  respect  of  their  pipes.  The 
company  are  not  occupiers  of  any  land.  They  have  not 
any  control  over  the  soil.  The  only  land  they  occupy 
is  in  die  parish  of  RoUingdean^  where  their  manufactory 
is  situated ;  there  they  ought  to  be  and  are  rated.  They 
cannot  even  break  the  ground  to  lay  down  their  pipes, 
without  the  consent  of  the  commissioners.  They  have 
only  a  special  licence,  and  cannot  use  the  pipes  for  any 
purpose  but  the  conveyance  of  gas.  This  case  differ^ 
therefore,  from  that  of  Biex  v.  Corporation  of  Bath,  for 
there  the  water  company  were  entitled  to,  and  had  the 
full  control  over  the  land  itself.  But,  secondly,  assuming 
<»  that  the  company  are  rateaUe,  they  are  rateable  only  in 
respect  of  the  land  occupied;  by  them,  and  not  in  fiespect 
of  their  pipes ;  the  pipes  may  be  removed  by  the  com* 
pany  at  any  time.  They  do  not,  therefore,  constitute 
part  of  the  freehold ;  they  are  merely  a  mode  of  con- 
veyance for  a  manu&ctured  article:  and  this  is  a  mode 
of  using  the  public  way. 

Bayley  J.  To  make  property  rateable  it  must  come 
within  the  words  of  the  statute  43  Eliz.  The  only  ques- 
tion in  this  case  is,  whether  the  company  can  be  deemed 
occupiers  of  land,  and  to  the  extent  to  which  they  are 

.^  • .  •        (a)  Cidd.  262.  {b)  Cold.  266. 


:t%:         jni*j'f  H  h  3  rated. 
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1826.        raieil.     The  company  me  empowered,  by  nn  act  of  tb« 

^^~"        58  G.  3-,    with    the   consent  of  the  commissioners  for 
The  Kns 
ns«'»"        paving  nnd  lighting  the  town  of  Brighton,  to  break  up 

Cm  Ligiii  Co.  the  soil  of  the  streets  nnd  roads,  dig  and  sink  trenches, 
and  Iny  pipes,  and  to  alter  the  position  of,  and  to  repair 
and  relay  such  pipes.  If  it  were  doubtful  in  this  ciuei 
whether  the  pipes  constituted  part  of  tliQ  freehold,  the 
company  would,  at  ail  events,  be  liaLile  to  be  rated  for 
an  occupation  way ;  but  I  tliink  liiat  we-  may  collect 
from  the  case,  that  the  pipes  arc  fixed  iu  tlic  soil ;  and 
if  so,  then  Jtcxv,  The  Corporation  of  Bath  {a)  establishes 
dint  ihcy  are  to  be  deemed  occupiers  of  that  land  in 
which  the  pipes  are  fixed,  ^j:  v.  The  Rockdale  ff'aitr 
ll'or/.s  Compani/ {b},  and  Ihx  v.  The  Birmingham  Cos 
Light  and  Coke  Company  {c)  establish  the  same  princi- 
ple. In  die  latter  case,  part  of  the  apparatus  used  fur 
ihe  manufacture  of  gas  and  coke  was  affixed  to  llw 
freeliold,  and  part  was  not,  and  it  was  held  that  the 
company  were  liable  to  be  rated  to  the  extent  of  their 
occupation  of  land,  and  that  the  branches  and  pipes 
were  to  be  considered  part  and  parcel  of  the  land. 
In  tlie  case  of  a  canal  the  proprietors  tre  rateable,  not 
only  in  the  parish  where  the  tolls  are  collected,  but 
in  each  parish  where  they  occupy  land  for  the  pur- 
poses of  their  canal.  In  many  acts  of  parliameat  au- 
thorising the  making  of  a  canal,  it  is  provided,  tiiat  the 
company  shall  not  be  rated  at  a  higher  rate  than  the 
adjoining  land  ;  but  if  there  be  no  such  provision^  then 
they  must  be  rated  in  respect  of  the  value  which  the 
land  has  acquired,  from  its  having  been  used  for  the 
purposes  of  the  canal,  lliere  is  no  such  provision  in 
this  case ;  and  as  the  pipes  are  laid  down  so  as  to  b&* 

(n)   HEa*t,&X>.  {b)  lU.iS.63i.  (v)  I/t.  j-C.^OS. 

come 
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come  part  and  parcel  of  the  land  for  the  time  they  ro^        ld26« 

main,  they  thereby  improve  the  value  of  the  land  in  the 

same  manner  as  buildings  erected  upon  the  land,  and        agmnn 

BniGirroif 

the  whole  must  be  rated   accordingly.     I  entertained  Gm  Ugkx  Oh 

some  doubt  at  one  time  whether  the  right  of  the  com- 

pany  to  remove  the  pipes  might  not  prevent  their  being 

rateable  in  respect  of  the  increased  value  of  the  land ; 

but  apon  reflection  it  appears  to  me,  that  that  inakes 

no  difference,  because  they  must  be  rateable  upon  the 

same  principles  as  buildings  are  which  may  be  removed 

at  the  end  of  the   term.     There  are  cases  which,    in 

principle,  are  similar  to  the  present.     Thus,  a  person 

who  had  the   exclusive  occupation   of  a  waggon-way, 

and  not  a  mere  right  of  passage,  has  been  held  to  be 

rateable.     Upon  these  grounds  I  am  of  opinion,  that 

this  property  is  rateable.     Secondly,  that  it  is  rateable 

to  the  extent  of  the  value  of  that  which  for  the  time 

constitutes   part  of  the   freehold.     Thirdly,   I   am  of 

opinion,  that  the  rate  is  properly  made  in  Brighton  arid 

not  in  Rotiifigdeattf  because  the  rate  must  be  upon  the 

land  occupied  by  the  company,  and  here  the  land  occu^ 

pied  b  in  the  parish  of  Brighttnu 

HoLROYD  J.  I  am  of  opinion  that  the  gas  company 
are  liable  to  be  rated  in  respect  of  this  pro]X!rty,  and 
that  they  are  liable  to  be  rated  in  respect  of  the  increased 
value  of  the  land.  The  first  point  is  decided  by  many 
cases  which  are  similar  in  principle,  to  the  present.  In 
one  case  it  was  held,  that  a  weighing  machine  affixed  to 
a  building  was  liable  to  be  rated,  on  the  ground  that  the 
land  and  building  constituted  one  entire  thing,  and  tliat 
the  house  was  nmch  more  valuable  from  the  machine 
being  appurtenant  thereto.  Rex  v.  St.  Nicolas  Glouees^ 

H  h  4  /(•;'. 
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1826.       Icr{a).     In  another  case  it  was  held,  tliat  where  a  vanl- 

'    ~        ing  machine  was  demised  with  a  building,  but  not  fixed 

aganu        to  it,  but  forming  one  entire  subject,  the  rate  being  on  the 
BueuToM 
Cm  L^bi  Co.  building,  that  was  properly  rated  for  tlie  entire  profits, 

the  house  acquiring  n  greater  value  from  the  use  to  which 

it  was  put,  Rex  v.  Hogg  (6).     I  think,  therefore,  that  so 

long  as  the  company  used  the  land  for  the  purpose  of 

their  pipes  they  are  rateable,  for  they  have  tlie  exclusive 

occupation  of  that  part  of  the  land  in  which  their  pipes 

lie;  and  that  they  are  rateable  for  the  entire  profits  of 

that  land,  part  of  them  arising  from  the  gas  pipes  placed 

in  the  land. 

LiTTLEDALE  J.     The  rate  must  be  upon  the  land. 
Here,  the  pipes  being  fixed  to  tlie  land,  the  land  and 
pi)}e3  are  to  be  considered  as  one  entire  thing.     Tbe 
^^^^»  only  diiliculty  in  tlie  case  is,  whether  tlie  company  are 

to  be  considered  as  occupiers  of  land.  They  are  autho' 
rised,  u  iih  the  consent  of  ihe  commissioners  mentioned 
in  tbe  act  of  parliament  to  break  the  soil  Ibr  the  pnrpoM 
of  laying  their  pipes.  Now,  in  Uyion  v.  Caiiici(e)  it 
was  held,  that  the  contractors  for  making  a  navigable 
canal  having,  with  the  permission  of  the  owner  of  tiio 
soil,  erected  a  dam  of  earth  and  wood  upon  hts  dose 
across  a  stream  there  for  the  purpose  of  completing  tbcsr 
work,  bad  a  possession  suffideat  to  entide  them  to  maifi* 
tain  trespass  against  a  wrong  doer.  Tbis  is  an  antfaorily 
to  shew  that  the  company  were  virtually  in  the  occupation 
of  this  land,  and  bdng  in  the  exclusive  occupation  of 
that  portion  of  land  in  which  their  pipes  lay,  they  are 
rateable  within  the  principle  laid  down  in  Bex  v.  TV 

(a)  am.  20'2.         (b)  (MLSSS.     ir.fi.7BI.        {c}  Sli.ijt.GO0, 

Cor- 
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Corporation  of  Bath  {a\  and  Rex  v.  The  Bochdale  Water       1920. 
Works  Company,  {b)  -^^^ 

Order  of  sessions  confirmed.       ^foiwfi 

BaiOMMNT 

Gm  UIghlCo. 

(a)  Cald.262.  (6)  lM.iS.6S4. 


The  King  against  The  Inhabitants  of  St.  P£T£B 
THE  Great  in  the  County  of  Worcester. 

rya  the  4th  of  June  1825,  the  churchwardens  and  Bj  a  cmal  act 
overseers  of  the  poor  of  the  parish  of  Saint  Peter  e.  sl  <.77.  it 
tke  Greaij  in  the  opanty  of  Worcester^  made  a  rate  olatSeoom- 
Ibr  the  relief  of  the  poor,  in  which  the  company  of  S!il2i^^  ^ 
proprietors  rf  the   Worcester  and  Birmingham  Canal  JJ^IJ^J^^* 
Company    were    rated   for   land  for    wharft,   basin*  their  laiuK&c., 

,  inlhtiame 

wardiousesy  engine-house^    lock-house,    gardens,    and  proportion  as 
premiaes,  and  for  tolls  and  profits  arising  therefrom,  lying  mar  the 

sania  ibould  ba 

lliL  4bS*  Bd.    Upon  i^peal^  the  court  of  quarter  sessions  ratad,  and  as 
amended  the  rate,  by  reducing  ^e  sum  of  1 1/.  4a.&d*io  wooUibe rata- 
the  sum  of  fourteen  shillings  and  one  hal^^^my^  and  mom  wmUia 

property  ofln- 
diridiials  So  Cheir  natural  capacity.  By  a  sobsequent  act  of  the  S8  G.  S.  c8U  i.  90,  It 
waa  tnairted  Uiat  the  company  sbould  be  rated  to  all  parochial  taxes  in  rtnect  of  the  lands 
used  by  tbem  for  the  purposes  of  the  said  naTigation,  in  the  same  proportion  as  other  lands 
and  buildiqgs  adjoining  or  lyiqg  near  the  canal  should  be  rated;  but  it  was  further  enacted, 
that  it  should  be  lawful  for  the  company  to  agree  with  any  owner  of  lands  adjoining  their 
Vwds^  taken  for  the  purpose  of  the  said  nari^tion,  for  an  exemption  ftwn  aU  rates  and 
taxes  in  respect  of  such  Isnds,  and  for  chaiging  the  same  upon  the  adljoining  lands  of  such 
psrsons,  and  in  aU  such  esses  the  parochial  taxes,  rates,  &e.  which  might  be  thereafter 
charged  upon  or  payable  in  respect  of  the  lands  so  taken  for  the  purposes  of  the  said  navi- 
gation, should  be  rated  and  charged  upon  such  adjoining  lands,  and  upon  the  ownen  and 
•ecupien  thereof,  and  the  lan£  of  the  company  should  ba  exempted  and  discfaaiged 
tlMrsfinom: 

Held,  first,  that  by  the  51  &  3.  c.  31.  f.  77.  the  companjr  wen  not  liable  to  ba  rstod  for 
die  land  used  for  the  purposes  of  the  canal  according  to  its  improved  Taltte. 

Hekl  seoendty,  that  the  serenty-seventh  section  of  the  SI  G.S.  was  not  rcpesled  by  the 
twentieth  section  of  the  38  G.3.»  and  that  the  company  were  not  lUifU  to  be  rsted  for  the 
inqproTcd  ? alue  of  the  land. 

confirmed 


I* 


47»  CASES  IN  EASTER  TERM* 

IS26.       oobfirmed  the  rate  so  ametided,  subject  to  the  opiiikiif 

of  this  Court  on  the  following  case  (a) : 
tigainti         .  By  an  act  «f  the  Slst  OrS.  it  b  enacted,  that  the  said 

T%e  Inhabft- 

Mttt  if  company  of  proprietors  sliall  from  Ume  to  time  be  raled 
OiBAT.  to  all  parliamentary  and  parochial  taxes  and  assosments 
for  and  in  respect  of  the  lands  and  grounds  to  be  pur- 
chased or  taken,  and  all  warehouses  or  other  builditigs 
to  be  erected  by  the  said  company  of  proprietors  in 
pursuance  of  this  act  in  the  same  proportion  as  <itbelr 
lands,  grounds,  and  buildings  lying  near  the  same  are 
or  shall  be  rated ;  and  as  the  same  lands,  groundsy  and 
buildings  so  to  be  purdiased  or  taken  and  erected  wosiA 
be  rateable  in  case  the  same  were  the  property  of  indi« 
vidttals  in  their  natural  capacity.  And  by  an  MH  of  tHi 
SStkO.S.  for  amendii^  and  enlarging  the  poweft  oi 
die  Slst  6. 5^  after  reciting  that  the  said  last  mendoped 
act  had  in  some  respects  been  founds  defective^,  and  di4 
exercise  of  some  of  the  powers  and  provisions  thereof' 
as  therein  directed,  inconvenient,  it  is  enacted,  that  the 
said  company  of  proprietors  shall  from  time  to  time  be 
rated  to  ail  parliamentary  and  parochial  t^es,  rates, 
and  assessments,  for  and  in  respect  of  the  lands  and 
hereditaments  tuken  and  used  by  the  said  company  for 
the  purposes  of  the  said  navigation ;  and  all  warehouses 
and  other  buildings  erected  or  to  be  erected  thereon  by 
the  said  company  of  proprietors  by  virtue  of  tlie  said 
act,  and  of  this  present  act,  in  the  same  proportions  as 

(a)  By  another  rate  made  for  the  relief  of  the  poor  of  the  same  pariib 
in  the  cUt/  of  Worcetter,  tlie  coinpany  were  rated  for  five  acres,  three  roods, 
and  thirty-seven  perches  of  land,  being  the  canal  and  towiog-path  firom  Di^ 
to  Chapgate  £ridge,  and  the  tolls  and  profiu  arisipg  therefrom,  8/.  Ss.  5(<> 
Upon  appeal  against  this  rate,  the  sessions  amended  the  same  by  reducing 
the  sum  of  W.  8*.  5il.  to  IS*.  lOrf.,  subject  to  the  opinion  of  this  Court  on 
a  case  precisely  similar  to  the  first. 

Other 
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other  landsi  grounds,  And  buildings  adjoining  or  lying       J  826. 
near  the  said  canal  are  or  shall  be  rated ;  bat  it  shall  be      _    „ 

TheKiMq 

lawful  for  the  said  company  to  a£:ree  with  any  owner  or        ogoinM 

'       "^  .  "^  The  Inhabit. 

owners  of  any   lands  or  hereditaments   of  sufficient        •oto«l' 

yearly  value  adjoining  or  lying  near  to  the  lands  or      *  g«bat. 

hereditaments  to  be  purchased  or  taken  for  the  purpose 

of  the  said  navigation,  for  an  exemption  from  all  rates 

and  taxes  in  respect  of  such  last  mentioned  lands  and 

hereditaments,  and  for  charging  the  same  upon  the  ad«* 

joioing  lands   and  hereditaments  of  such   person  or 

persons ;  and  in  all  such  cases  all  the  parochial  and 

other  taxes,    rates,    charges,    and  assessments  which 

m^ht  be  thereafter  charged  upon  or  payable  in  respect 

of  the  lands  or  hereditaments  to  be  so  purchased  or  taken 

for  the  purposes  of  the  said  navigation,  shall  be  rated 

and  charged  upon  such  adjoining  lands,  and  upon  the 

bwnersand  occupiers  thereof;  and  the  lands  and  here^ 

dhaments  to  be  purchased  for  the  purpose  of  the  said 

navigation,  shall  be  exempted  and  discharged  there^ 

from.     And  it  is  in   the  same  act  further  enactedi 

tb«t  all  parochial  rates  and  assessments  which  shall  or 

may  at  any  time  be  laid,  assessed^  or  imposed  upon  the 

rates  and  personal  estate  of  the  said  company  of  pro^ 

prietors  shall  be  laid,  assessed,  or  imposed  in  each  parish, 

township,  hamlet,  or  place  respectively,  in  proportion  to 

tlie  length  of  the  said  canal^  in  each  respective  parish^ 

township,  hamlet,  or  place,  and  not  otherwise*    And 

also  in  the  same  act  it  is  enacted,  that  the  said  act  of 

tlie  SI  G.  S.,  and  all  and  every  the  clauses,  articles,  provi- 

•ioDs,  matters,  and  things  therein  contained  (^cept  such 

md  so  many  of  them  or  such  parts  thereof  as  are  al- 

Ijered)  varied,  explained,  or  amended  by  this  act)  shall 

fStend  and  be  applicable  to  the  present  act,  and  the 
r^  powers. 


The  K1H8 
The  Inhabii. 


CASES  iH  EASTER  TERM 

powerS)  provisions,  and  directions  hereof,  in  so  far  as 
the  same  are  compatible  herewitli.  The  question  for 
the  opinion  of  the  Court  was,  whellier  tlie  land  used  for 
the  canal  was  to  be  assessed  at  the  same  rate  as  the  ad- 
jacent lands,  or  whether  the  profits  derived  from  the 
tolls  were  to  be  included  iu  the  rateable  value.  If  the 
Court  should  be  of  opinion,  that  the  land  so  used  is  to 
be  assessed  at  the  same  rate  as  the  adjacent  lands,  then 
the  rate  was  to  stand  as  amended  by  the  court  of 
quarter  sessions;  but  if  the  Court  were  of  opinion  that 
the  profits  derived  from  the  tolls  were  to  be  included  in 
the  rateable  value,  then  the  rate  was  to  be  ameniled  by 
inserting  the  sum  of  11/.  4s,  3d.,  instead  of  Hi.  and 
one  halfpenny. 

RasseU  (and  Bi/an  was  with  him)  in  supixirt  of  the 
order  of  sessions.  Rex  v.  The  Grand  Junction  Canal 
Comjianr/ (a),  is  a  decisive  authority  tu  shew  that,  utidcr 
tbe  statute  SI  G.  S.  the  company  were  It^e  to  be 
jlsted  far  that  landa  at  the  same  value  as  other  adjacent 
lands,'  and  not  accordii^  to  the  improved  value  derived 
from  the  labd  havingbeen  used  for  the  purposes  of  the 
canal.    (He  was  then  stopped  by  the  Court.) 

Gmpbell  and  Godson,  contra.  The  77th  section  of 
t&e  91  G.  3.  which  enacts,  "  that  the  company  shall  be 
rated  for  their  land  in  Uie  same  proportion  as  odier 
lands,  and  as  the  same  loould  be  rateable  tf  ihof  wet-e  the 
property  of  individuals  in  their  natural  capacittf,"  does 
tiot  import  that  the  tolb  are  not  to  be  taken  into  con- 
sideration in  fixing  the  rate.    It  is  omfirmatory  of  what 

(a)  i£.^^.as9. 
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the  comnion  law  would  have  directed^  viz.  that  the  rafe       18£6* 
shdl  be  equaUy  laid  upon  aU  the  property  assessed.    If     ^;7^^ 
the  legislature  had  intended  to  exempt  the  tolls,  the       agama 

,     .  TlielDbabil- 

language  of  the  act  would  have  been  similar  to  that  of  snti  of 
the  acts  for  making  the  Ijeeds  and  Liverpool  canal  (a)»  6bsa& 
Theite  the  tolls  are  expressly  exempted  from  the  pay^. 
ment  of  any  rates  other  than  such  as  the  land  which 
should  be  used  for  the  navigation  would  have  been  sub* 
ject  to  if  those  acts  had  not  been  made.  But  assuming 
that  the  77th  section  of  the  SI  G.  d.  did  exempt  the 
company  from  being  rated  in  respect  of  the  improved 
value  of  the  land*,  that  section  is  virtually  repealed  by 
the  ^Q^  section  of  the  38  G.  S.  which  enacts,  ^  that 
the  company  shall  be  rated  for  their  lands  in  the  same 
prcqxirtion  as  other  lands,''  omitting  the  other  very 
material  words  in  the  31  G.  S.,  viz.  as  the  same  would 
be  rateable  if  they  wei'e  the  property  of  individuals  in 
their  natural  capacity.  The  words  thus  omitted  may  be 
considered  as  struck  out  of  the  31  G.  3.,  and  then  the 
&ir  oonstrucfion  of  the  clause  is,  that  the  land  hdd.  by 
the  canal  company  should  be  rated  as  other  a^oinii^ 
landa  are^  viz.  in  proportion  to  their  value  taken  as 
land  only. 

Bayley  J.  This  case  is  perfectly  clear.  It  ia  in 
effect  decided  by  The  King  v.  The  Grand  JmcHan 
Cofud  Compamf{b\  Rex  v.  St.  Mar/s  Leicester  {c). 
These  cases  establish  this  prmciple,  that  unlcfss  there 
is.  some  clause  of  exemption  in  the  act  of  parliament^ 
land  taken  for  the  purpose  of  a  canal  will  be  rate- 


(a)  5  Eatit  525.  (6)  IB.^  A.  289.        (c)  7Vmt/y  term,  57  0. 3. 

able 
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182(7.        able  not  acconling  to  the  value  of  tlie  Inml   wlicn   it 

'         wns   taken  for  the  purposes  of  the  canal,  but  accord- 
Tic  KlBQ  '        ' 

agmna        wa  to  ihnt  value  which  it  has  acquired  from  its  liavini' 

The  Inhab[t-  ' 

knu  of  been  used  for  the  purposes  of  the  cnnal.  But  canals 
GituT.  are  supposed  to  be  of  public  benefit,  and,  therefore, 
some  of  the  acts  of  pariiament,  under  the  authority  of 
which  canals  have  been  made,  have  clauses  of  ex- 
emption, so  as  to  leave  land  upon  the  same  footing  in 
this  respect,  as  it  was  when  iirst  taken  for  the  purposes 
of  the  canal.  It  is  conceded  that  the  language  of 
the  31  G.  3.  is  not  distinguishable  from  that  of  the 
S*  G.  3.  in  the  case  of  the  King  v.  TAe  Grand  JwKtion 
Canal  Company  [a).  It  has  been  argued,  that  the  true 
construction  of  this  clause  is,  that  the  rates  are  to  be 
equally  laid  upon  all  the  property  assessed,  and  that 
it  is  only  confirmatory  of  the  common  law  in  that  re- 
spect ;  but,  in  .construing  acts  of  parliament,  we  are 
bound  to  fjive  statutable  effect  to  the  words  used  in 
them,  and  8o  construing  them,  I  think  the  elFect  sf  that 
clause  is  to  exempt  the  company  from  b^ng  rated  in 
respect  of  tlie  increased  value  of  the  land,  derived  from 
its  having  been  used  for  the  purposes  of  the  canal. 
But  it  is  said  that  the  77th  section  of  the  SI  G.  S.  is 
virtually  repealed  by  the  20th  section  of  the  S8  G.  3^ 
and  that  the  latter  statute  places  the  company  in  the 
same  situation  as  if  the  former  act  had  not  passed,  and 
ta»kn  land  tdien  for  the  purpose  of  the  canal  liable  U> 
be  rated  according  to  its  increased  value.  Now,  if  the 
legislature  had  intended  to  repeal  that  clause  by  the 
36  G.  S.,  it  would  have  been  very  easy  to  have  done  so 
by  a  clause  stating  specifically,  that  lands  token  for  the 

(a)   IB.4^.2B9. 
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(Hirposes  of  the  canal  sliould  be  rated  4iccorcIif]g  to  their        1826. 
improved  value.     It  may  fairly  be  concluded,  that  if  the 
Iq^Iatare  had  contemplated  any  change  of  purpose  in        agninu 

Tbe  [ahftbit- 

this  respect,  they  would  have  expressed  that  intention        ants  of 

,  -  ,  .  ,  _  St.  l*rrtK  thi 

in  ^ear  and  unambiguous  language.  It  seems  to  me,  Gkbat. 
that  the  latter  part  of  the  20tb  section  of  the  38  G*  5. 
puts  ^is  beyond  all  doubt.  It  gives  power  to  the  canal 
company  to  make  specific  bargains  for  the  purchase  of 
lands  exempt  from  rates,  and  to  shift  the  rates  from 
lands  taken  by  the  company,  and  to  place  them  upon 
certain  oth^  lands  in  the  handsof  individual  proprietors. 
In  that  case  the  value,,  at  the  time  of  the  sale,  mustre^ 
fnatn  the  rateable  value,  and  there  is  no  reason  fbr  sup- 
posing that  a  different  rate  would  be  payable  if  the 
con^any  made  no  such  bargain. 

Order  of  sessions  confirmed. 


Merceron  against  Dqwson. 


COVENANT  upon  an  indenture,  whereby   certain  Where,  In  co- 
▼cnant  againit 

premises  were  demised  to «/.  N.  for  ninety-nine  yearsL  an  assignee  of 
The  declaration  averred,  that  all  the  interest  of  J.N.  plaintiff de- 
in  the  demised  premises,  came  to  and  vested  in  the  de^  i^e  right,  &c 
fendant  by  assignment;  and  that  afterwards,  and  during  ^^^  .^^ 
the  term;  to  wit,  on  the  1st  January  1820,  and  thence  ^®^®"^^^|*^ 
hitherto,  the  premises  were  and  have  been  out  of  repair  •»d)h«t  »ft«f- 

^  wards  the  pre- 

mises were  out 
of  repair,  and  defendant  pleaded  in  bar,  that  for  one  period  he  was  possessed  of  one  siith 
of  the  premises,  as  tenant  in  common  uritb  A*f  B*t  and  C,  and  ihr  another  period,  of  one 
third,  as  tenant  in  common  with  B*  and  C,  and  that  no  more  or  greater  interest  in  the 
praroiaci  ever  come  to  him  by  assignment :  Held,  that  the  plc«  was  bad  in  substance,  as  it 
could  not  be  a  bar  to  the  whole  action ;  that  it  was  bad  in  form  also,  a^  it  merely  confessed 
Uiai  defendant  had  possession  of  part  of  the  premises,  and  not  that  he  was  assignee.  Semblc. 
that  the  defendant  should  have  pleaded  in  abatemeot,  and  should  have  shewn  how  the  oclier 
fthOM  became  tcnanti  in  common  with  liim. 


contrary 
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q 


1823.       contrary'  lo   the   covenant,  &c.     Pleas,    First,  non  est 

^~~~       factum.     Secondly,  that  all  the  interest  of  J.  N.  did  not 
MucnoH 
agrmut        come  to  and  vest  in  the  deft^ndant,  as  alleged.     Issue 

thereon.  Thirdly,  actio  non,  because  before  the  30th 
day  oi  December  1819,  to  wit,  on  the  5th  day  of  Aiigtisi 
1S17,  defendant  become,  and  from  thenceforth  coit- 
tiniially  until  the  day  and  year  hereinafter  next  men- 
tioned was,  possessed  of  and  in  one  undivided  sixth  part 
only  of  and  in  tlie  said  demised  premises,  with  the  ap- 
purtenances, to  wit,  as  tenant  in  common  with  one  J. 
D.  and  T.  O.  and  W.  D.  D.,  and  that  he  the  said  da^ 
fendant  afterwards,  to  wit,  on  the  2Sd  day  of  February 
182+,  became,  and  from  thenceforth  until  tlie  day  of 
commencing  this  suit  was,  possessed  of  and  in  one 
undivided  third  part  only  of  and  in  the  said  demised 
premises,  to  wit,  as  tenant  in  common  with  one  W.  D.  D. 
and  2\  0. ;  and  that  he  the  said  defendant  had  not  by 
assignment  or  otherwise,  at  the  time  of  the  commence- 
ment of  thb  suit,  or  at  any  time  theretofore,  any  greater 
estate,  right,  title,  &C.  share  or  shares  of  and  in  the  said 
demised  premises  than  as  in  this  plea  afbreswd.  And 
this  (he  defendant  is  ready  to  verify,  wherefore  be  prays 
judgmait,  if  the  plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him.  Demurrer  and 
joinder. 

Cbm^  in  support  ofthe  demurrer.  Thb  plea  in  its  pre- 
sent form  is  bad,  either  as  a  plea  in  abatement  or  in  bar. 
The  facts  alleged  in  the  plea  do  not  constitute  a  bar, 
and  although  they  might  be  sufficient  ground  for  a  plea 
in  abatement,  yet  the  form  is  insuffident.  First,  the 
plea  is  pleaded  in  bar,  and  not  in  abatement;  secondly, 
if  pleaded  in  abatement,  it  should  have  shewn  how  the 
defendant 
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defendant  became  tenant  in  common  with  the  other 
persoii  named.  Com.  Dig.  Jbatanetit  (F.  6.)  pi.  4.  It 
would  be  very  hard  upon  the  plaintiff  to  hold  that  sudi 
a  plea  is  good  in  bar.  He  cannot  be  supposed  to  know 
the  particulars  of  the  defendant's  title.  Cot^ham  v. 
King{a)  may  be  cited  to  shew  that  the  pluntiff  might 
have  declared  against  the  defendant  in  respect  of  his 
diare  of  the  premise*,  but  that  related  to  a  divided 
portion  f  here  the  defendant  admits  that  his  is  an  uit- 
divided  share.  Neither  is  Stevenson  v.  lMtabard{b)  any 
authority  for  the  defendant.  That  proceeded  entirdy 
on  the  authority  of  Con^am  v.  King;  and,  indeed^ 
proves  that  to  an  action  of  debt  for  rent,  evlctioa  as  to 
part  cannot  be  pleaded  in  bar  of  the  whole  action. 


J.  L,  AdeApha  contrft.  Hie  plaintiff  charges  the  de> 
fendant  aa  privy  in  estate  with  the  first  lessee,  and  in 
order  to  do  that,  says,  that  all  the  estate  &c.  vested  in 
the  defendant,  who,  by  the  plea  in  question,  says  in 
substance,  diat  no  more  than  one  third  ever  came  to 
bira.  In  Hare  v.  QUor{c)  it  was  held,  that  the  aa- 
ttgnae  of  a  part  must  be  charged  according  to  the  truth 
<^  the  case,  and  die  defendant  having  been  charged  aa 
as^nee  of  the  whole  erf*  the  premises  demised,  ^en  in 
tmth  he  was  assignee  of  part  only,  a  nonsuit  was  entered. 
In  Gtmttm  v.  Vervan  (d),  and  Congiant  v.  Kingf  the  partf 
was  diarged  according  to  the  truth  of  the  fiict,  bong 
•ole  assignee  of  part  On  covenants  for  rent,  toianti 
in  common  may  sue  and  be  sued  separately ;  but  in 
Kitchen  and  Atiotker  v.  BnM/{e)  dted  in  Bac.  Mr. 


(ft)  8.SaN,57i. 
(d)  SZo.  331. 
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Joint  Tenants  (K),  it  was  held,  that  tenants  in  com- 
mon might  and  ought  to  join  in  suing  the  assignee 
of  a  tenant  for  neglecting  to  repair,  and  that  the  cove- 
nant being  indivisible,  the  wrong  and  damages  could 
not  be  distributed,  because  uncertain.  And  since  for 
this  reason,  one  tenant  in  common  cannot  sue  alone,  so 
neither  can  he  be  sued  alone  for  breach  of  a  covenant  to 
repair.  Nor  is  he  bound  to  plead  in  abatement,  for  'lie 
does  not  necessarily  know  who  the  other  tenants  in 
in  common  are. 

Bayley  J.  I  have  no  doubt  that  this  plea  is  bad. 
The  covenant  to  repair  is  a  charge  upon  the  estate. 
When  an  estate  is  divided,  that  is  done,  either  so  as  to 
pass  sepai'ate  portions  to  separate  owners,  or  to  pass  un- 
divided interests.  The  division  in  this  case  was  of  the 
latter  description.  Then  the  question  is,  whether  the  de- 
fendant, under  such  circumstances,  is  liable  to  be  charf^ 
in  the  manner  now  attempted.  The  declaration  describes 
him  as  assignee  of  all  the  estate,  right,  title,  &c.  of 
the  original  lessee,  J.  N.  This  general  form  of  pleading 
is  allowed,  because  the  plaintiff  cannot  be  supposed  to 
know  the  particulars  of  the  defendant's  title.  It  may  be 
conceded  to  the  defendant,  that  when  the  plaintiff  la  in- 
formed of  the  persons  in  whom  the  whole  interest  is 
vested,  they  must  be  sued  jointly;  but  he  insists  that  no 
one,  even  where  the  plaintiff  is  in  ignorance  of  any 
other  assignees,  is  liable  to  be  sued  singly.  For  this  he 
relies  upon  Hare  v.  Calor.  It  there  appeared,  that 
Lord  B.,  tenant  for  life,  with  power  to  lease,  demised 
certain  premises  in  Kent,  and  others  in  Surrei/,  to  the 
plaintiff  at  a  pepper-corn  rent,  ihe  plaintiff  redemised 
them  to  Lord  B.  at  an  annual  rent  of  &001.  The  de- 
fendant  afterwards  purchased  the  premises  in  Kent,  but 
13  not 
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not  those  in  Sufrey^  and  did  not  take  an  assignment  of       1 SQ6. 
the  lease  from  the  plaintiff  to  Lord  B.     The  plaintiff 

Mkrckrow 

brought  covenant  for  the  rent.  The  defendant  there  jagamti 
never  was  assignee  of  the  interest  in  respect  of  which 
the  plaintiff  claimed  the  rent,  for  it  was  claimed  in 
respect  of  the  term  which  never  was  assigned,  and  the 
rent  was  issuing  out  of  two  distinct  estates,  one  of  which 
never  came  to  him.  That  case,  therefore,  is  not  ap- 
plicable to  the  present.  There  are  many  cases  shewing 
that  the  assignee  of  a  part  is  liable  to  be  charged  for 
tliat  part.  This  case  is  somewhat  different,  for  the 
defendant  has  no  entire  interest  in  any  part,  but  a  par- 
tial  interest  in  the  whole.  The  plea  is  not  that 
defendant  is  liable  to  sustain  a  part  only  of  a  joint 
liability,  but  that  he  is  not  liable  at  all.  That  is  a  plea 
in  bar,  and  I  think  clearly  bad.  It  should  have  been 
that  defendant  was  not  liable  to  the  whole  burthen  in 
the  manner  charged.  He  should  have  pointed  out  the 
other  persons  liable,  and  then  the  plaintiff  might  have 
been  compelled  to  include  them  in  his  declaration. 

HoLRovD  J.  I  am  of  opinion  that  the  plea  in  ques- 
tion cannot  be  supported.  Supposing  it  could  be  good 
as  a  bar  to  any  part  of  the  action,  it  should  have  been 
confined  in  its  application  to  those  parts  of  the  premises 
of  which  the  defendant  meant  to  insist  that  he  was  not 
assignee.  If  it  had  been  pleaded  to  all,  save  for  one 
period,  one  sixth,  and  for  another  period  one  third,  it 
would  have  raised  a  very  different  question  from  that 
which  is  now  presented  to  us.  There  is  another  ob- 
jection to  this  plea  in  form:  even  as  to  the  parts  of 
which  the  defendant  admits  himself  to  be  in  {)os8es8ion, 
hb  neither  admits  or  denies  the  assignment.  It  seems 
to  me^  indeed,  that  either  the  first  lessee  or  any  person 

I  i  2  having 
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having  part  of  his  estate  by  assignment,  if  sued  in  such 
an  action  as  this,  may  pray  in  aid  other  persons  who 
are  by  assignment  jointly  possessed  of  other  portions ; 
but  such  a  plea  should  be  in  abatement,  and  not  in  bar. 

LiTTLEDALE  J.  I  think  that  this  plea  is  liad  both  in 
form  and  substance.  It  merely  admits  possession,  an<l 
not  an  assignment.  The  latter  part,  in  which  it  is  alleged 
that  the  defendant  had  no  greater  part  by  assignmmt 
than  as  before  nientionetl,  refers  to  the  former  part  of 
Uie  plea,  and  does  not  cure  the  informality.  No  issue 
could  be  taken  upon  it.  It  neither  denies  nor  confesses 
and  avoids.  But  it  is  bad  in  substance  also.  The 
ground  of  defence  set  forth  in  the  plea  is  that  the  whole 
of  the  premises  did  not  come  to  the  defendant  by  assign- 
ment. If  that  were  held  good  as  a  bar,  the  decision 
would  amount  to  this,  that  if  a  lessee  make  assignments 
to  various  persons  as  tenants  in  common,  the  landlonl 
can  never  sue  until  he  discover  them  alL  If  the  de- 
fendant meant  to  discharge  himself  of  all  liabili^  beyond 
one  sixth  or  one  third,  he  should  hare  confined  his  pies 
to  so  much  of  the  action.  There  may  be  a  difficult  in 
saying  that  the  defendant  should  have  pleaded  in  abat^ 
ment,  for  he  might  not  know  the  tenants  in  common 
with  hira.  Either  debt  or  covenant  will  lie  for  rent 
against  the  assignee  of  a  part  of  an  estate  according  to 
Gamon  v,  Vernon  (a)  t  and  if  debt  or  covenant  will  lie 
against  the  assignee  of  a  pait  for  rent,  I  see  no  reason 
why  covenant  should  not  lie  for  a  portion  of  Uie 
damages  sustained  by  the  want  of  repairs.  But  how- 
ever that  may  be,  this  plea  is  clearly  bad,  and  the 
plaintiff  must  have  judgment  on  the  demurrer. 

Judgment  for  the  plaintiff. 
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S  BORLAND  agCUnst  GOVETT. 

I^^RESPASS  for  breaking  and  entering  the  plaintiflF's  ^j^J^ 
dwelling-house)  and  remainmg  there  a  long  time,  to  ^^'?^,^® 
nrity  for  six  hours,  and  until  the  plain ti£^  in  order  to  dwelling  bouse, 

and  rensaining 

obtain  the  quiet  and  peaceable  possession  of  his  house,  there  unUl  the 
paid  to  the  defendant  119/.  10&  9d.  of  lawful  money,  him'm  large 
As  to  breaking  and  entering  the  house,  and  making  a  ^^i^  ^!^' 
noise  therein,  and  remaining  there  for  the  space  of  time  Qgder  rfi^fa. 
in  the  declaration  mentioned,   pleas,  first,  not  guilty;  toihesheniTof 
second,  actio  non,  because  before  the  said  time,  when,  »»<  thereupon 

to  the  defend- 
to  wit,  on,  &c.  Sir  W,  T.,  bart.  sued  out  of  the  Court  of  ant,  as  bailiff, 

our  lord  the  king,  before  the  king  himself  at   West-  him  to  levy —^. 

minster^  a  certain  writ  of  fi.  &•  directed  to  the  sheriff  of  that  before  the 

Somersetshire^  commanding  him  to  cause  to  be  levied  of  ^^urant  were 

the  goods  and  chattels  in  hb  bailiwick  of  J.  i/.,  R.  &,  ^lH^drfeXf ' 

and  the  plaintiff,  as  well  a  certain  debt  of  2001.  which  ^*"."^  •"£ 

^  '  received  Zl,  lOt. 

the  said  Sir  W.  T.  had  then  lately  recovered  against  more  than  be 

was  authorised 

them  in  his  said  majesty's  said  court;  as  also  10/.  which  to  lery.    On 
in  the  same  court  were  awarded  to  the  said  Sir  W.  T.  Held,  that  the 
for  his  damages,  &c.,  which  said  writ  was  delivered  to  bad,  inasmuch 
the  said  sheriff,  who  made  his  warrant  to  R. 5.,  and  the  [Led inu'^d 
defendant  then  and  at  the  said  time  when,  &c  being  a  ^^^^^j^f^^^- 
bailiff  of  the  said  sheriff,  and  thereby  by  virtue  of  the  «»*  "^^y?^ 

\  ^  ptaaer  ab  initio. 

said  writ  commanded  them,  &c.  which  said  warrant 
afterwards  and  before  the  return  of  the  said  writ,  and 
before  the  said  time,  when,  &c.  to  wit,  on,  &c.  was  de- 
.livered  to  the  defendant  so  being  such  bailiff,  to  be 
executed  in  due  form  of  law,  by  virtue  of  which  said 
(Veit  and  warrant  tlie  defendant  afterwards,  and  before 

lis  the 


^z' 
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the  return  of  ibe  writ,  to  wit,  at  the  said  time  when,  &c. 

peaceably  entered  tlie  eaid  dwelling-house  in  order  to 

againit        levy  the  debt  and  <lamai^es  aforesaid,  according  to  the 

Coven.  ■'  •*  '  n 

exigency  of  the  writ,  and  on  that  occasion,  and  for  that 
purpose  stayed  and  continued  in  the  snld  dwelling- 
liouse  for  the  said  space  of  time  in  the  declaration  men- 
tioned, being  a  reasonable  time  in  that  behalf.  Ami 
this,  See,  Third  plea  to  the  trespasses  in  il»e  intro- 
ductory part  of  the  second  plea  mentioned,  stated  tlie 
issuing  of  a  fi,  tli.  uidorsed  to  levy  110/,  15s.  besides 
poundage,  &c.  and  a  warrant  to  defendant  to  levy ;  tltat 
defendant  in  obedience  to  tlie  warrant,  peaceably  entered 
in  order  to  levy,  and  did  levy  the  said  last  mentioned  sum, 
together  with  poundage,  &c.  Replication  to  the  second 
plea,  that  the  writ  and  warrant  in  that  plea  mentioned 
were  respectively  indorsed  to  levy  a  much  less  sum  than 
the  debt  and  damages  in  that  plea  mentioned,  to  wit, 
not.  15s.,  besides  poundage,  &c.  and  ifaat  shonly  after 
the  defendant  entered  into  the  dwelling-huuse,  in  which, 
&C.  and  whilst  he  stayed  and  continued  therein  as  in  the 
second  plea  mentioned,  and  before  the  said  writ  and 
warrant  were  fully  executed,  the  defendant,  under  colour 
and  pretence  of  the  said  writ  and  warrant,  extortionately 
and  unlawfully  demanded,  exacted,  and  received  of  and 
from  the  plaintiff  a  much  larger  sum  of  money,  to  wit, 
Si.  10s.  more  than  he  was  entitled  to  levy  upon  the 
goods  and  chattels  of  the  plainti^  under  and  by  virtue 
of  the  said  writ  and  warrant,  and  according  to  the 
direction  indorsed  thereon  as  aforesaid ;  which  said  sum 
ofsL  lOs.,  togetlier with  the  further  sum  of  ll6l.0s.9d. 
amounting  in  the  whole  to  n  large  sum,  to  wit, 
1 19/.  105.  9tl.,  being  the  amount  then  and  there  claimed 
by  the  defendant  by  virtue  of  the  said  writ  and  warrant, 

the 
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the  said  plaintiff  was  forced  and  obliged  to  pay  for  the        1826. 
purpose  in  the  declaration  mentioned.     And  this,  &c.        •— 

Shoklakd 

Similar  replication   to  the  third  plea.     Demurrer  and        agmnn 
joinder* 

E.  Lawes  in  support  of  the  demurrer.  The  replica- 
tion was  no  doubt  drawn  upon  the  supposition,  that  the 
facts  alleged  in  it  proved  the  defendant  to  be  a  trespasser 
ab  initio.  But  the  Six  Carpenters'  case  {a)  is  a  direct 
authority  the  other  way.  It  was  there  decided,  that  if 
the  original  entry  be  lawful,  a  subsequent  nonfeazance 
will  not  suffice  to  make  the  party  a  trespasser  ab  initio. 
Such  subsequent  act  must  be  its^f  a  trespass.  If^  in- 
deed, the  plaintiff  had  tendered  the  money  which  the 
defendant  was  authorized  to  levy,  and  the  latter  had 
afterwards  remained  in  the  house,  that  might  have  made 
him  a  trespasser. 

Manning  contra.  The  rule  given  in  the  Six  Carpeu" 
ieri  case  is,  "  when  entry,  authority,  or  licence  is  given 
to  any  one  by  the  law,  and  he  abuse  it,  he  shall  be  ^ 
trespasser  ab  initio."  Now  that  is  general,  and  applies 
to  any  abuse  of  the  right  given  by  the  law,  and  does  not 
make  it  essential  that  the  abuse  should  amount  to  an 
act  of  trespass.  The  second  resolution  is,  "  that  not 
doing  cannot  make  the  party  a  trespasser ;"  but  if  the 
argument  on  the  other  side  be  good,  that  resolution 
should  have  been,  ^'  that  no  act  not  amounting  to  a 
trespass  should  make  him  a  trespasser."  The  real  dis- 
tinction is  between  misfeazance  and  nonfeazance^  Gates 
v.  Bayleyi]}).     In  Winterboume  v.  Morgan  {c)^   it  was 

(a)  8  Co.  145.  {b)  2  Wilt.  5\Z.  {c)  l\  EaU,S9S^ 

I  i  4  held, 
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1826.        Iicld,  thnt  a  {jerson  who  entered  to  dbtrtun,  and  remained 
_  after  the  expiration  of  the  five  dajs,  became  a  trespn*- 

ngdioJi  ser;  and  the  same  was  ruled  in  the  case  o^  Griffin  t. 
Scott  {a).  Ailkmhead  v.  Blades  (i)  is  a  distinct  authority, 
that  an  officer  entering  under  an  execution,  and  remain- 
ing longer  than  the  law  warrants,  13  a  trespasser  ab 
initio.  Here  the  defendant  should  have  left  the  premises 
when  he  got  the  sum  directed  to  be  levied ;  but,  on  the 
contrary,  he  did  not  go  until  he  had  extorted  a  larger 
sum.  In  y  BoU.  Abt:  562.  tit.  Trespass  ab  imtio,  many 
instances  are  put,  where  an  officer,  having  the  execution 
and  return  of  process,  is  rendered  a  trespasser  ab  initio, 
eitlier  by  neglecting  to  return  a  writ,  or  by  making  a 
talse  return;  and  the  same  was  held  in  Gi'r/tng's- 
Ciise(<:). 

Bayley  J.  It  seems  to  me  that  this  replication  is 
bad,  and  that  the  defendant  cannot  be  deemed  a  tres- 
passer ab  ini^.  In  the  cases  cited  from  BoWs  Mr.  and 
Cro.  Car.y  where  it  is  said  that  a  ^eriff  is  made  a  tres- 
passer ab  initio,  by  the  n^lect  to  return  a  writ^  tbe 
expression  Is  inaccurate.  There,  for  wantof  ther^um, 
no  complete  justification  was  ever  shewn.  The  distinc- 
tion is  this,  where  there  are  facts  alleged  on  the  record, 
making  out  a  good  defence,  but  something  added  in  the 
replication  destroys  that  defence,  the  party  is  made  a 
trespasser  ab  initio.  But  if  tbe  sheriff  seizes  goods 
under  a  writ  where  it  is  his  duty  to  make  a  return,  be 
never  has  a  justificaUon  unless  he  discharges  that  du^; 
he  must,  therefore,  allege  that  return  in  his  plea.  A 
bailiff  not  having  the  return  of  process  is  not  bound  to 

(a)  S  Id.  Saytn.  H24.  {t)  S  TtiaU.  198.  (c.>  Cro.  Car.  416. 
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make  such  all^tion,  as  appears  by  Girlin^s  case,  which  1826. 
has  been  cited  for  the  plaintiff.  Here,  then,  the  de- 
fendant  had  a  good  justification  without  shewing  a  re-  agakut 
tarn.  The  answer  given  to  it  is,  **  that  before  the  writ 
and  warrant  were  fully  executed,  the  defendant  de- 
manded,  exacted,  and  received  a  larger  sum  than  he 
was  entitled  to  levy."  Does  that  make  him  a  trespasser 
with  rderence  to  the  acts  allied  in  the  count  ?  Where 
the  subsequent  act  is  a  trespass,  the  law  assumes  that 
the  par^  did  not  enter  for  the  purpose  alleged  in  the 
plea,  but  for  the  purpose  of  committing  the  trespass. 
But  here  the  subsequent  act  was  not  a  trespass,  nor  can 
it  be  reasonably  supposed  that  the  original  entry  was 
lor  the  purpose  of  the  extortion.  For  these  reasons,  I 
think  that  the  defendant  cannot,  in  this  case,  be  consi- 
dered as  a  trespasser  ab  initio,  and  that  our  judgment 
most  be  in  bis  favor. 

HoLROYD  J.  If  the  all^ations  contained  in  this 
replication  were  sufficient  to  make  the  defendant  a 
trespasaer  ab  initio,  the  consequences  to  him  would  be 
f€iy  serious,  for  he  would  be  liable  to  damages  to  the 
eaUent  of  the  whole  sum  levied,  and  not  merely  the 
surplus  exacted  illegally.  He  is  still  liable  for  the  ex- 
tortion, although  not  for  the  sum  which  he  was  author- 
ized to  levy.  The  cases  cited  as  to  the  necessity  of  a 
return  by  a  sheriff  are  not  applicable.  In  them,  but  for 
the  return,  the  act  would  have  been  unlawful  ab  initio ; 
instead  of  saying  that  the  want  of  the  return  made  the 
sheriff  a  trespasser  ab  initio,  it  would  be  more  correct 
to  say  that  the  presence  of  the  return  was  necessary  in 
order  to  make  his  act  lawful  ab  initio.  The  only  question 
iMe  isy  whether  the  first  resolution  in  the  Six  Carpenters^ 

case 
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case  was  correct,  viz.  that  the  parties  were  not  tres- 
passers ab  initio,  becHuse  itie  subsequent  act  was  not  a 
aganai  trespass.  This  replication  does  not  shew  that  the  de- 
fendant held  the  goods  longer  than  lie  was  entitled  so 
lo  do;  but  that  he  took  3/.  105,  more  than  lie  was 
authorized  to  levy.  The  wljole  money  was  paid  at  once, 
and  until  a  part  was  paid,  the  bailifThad  a  right  to  keep 
]x>ssessiun.  It  is  nut  averred  that  the  smaller  sum  was 
tendered  and  reruseil ;  and  perhaps  even  that,  according 
to  the  doctrine  in  8  Co.  146.,  might  not  have  been 
sulficient. 

LiTTLEDALE  J.  |f  the  defendant  were  a  trespasser 
ab  initio  there  can  be  no  doubt  that  the  plaintiff  would 
be  encided  lo  recover  the  whole  sum  levied,  just  as  if  no 
justification  at  all  had  been  pleaded.  Considering  the 
numerous  instances  of  extortion  that  occur,  there  would 
unquestionably  have  been  many  actions  of  this  nature 
bod  they  been  thought  maintainable.  It  is  contended, 
however,  that  such  is  the  law  according  to  the  Six  Car' 
penieri  case.  Whether  there  is  much  good  sense  in 
that  case  it  b  unnecessary  to  say;  for  the  decision  of 
the  present  question  it  suffices  to  say,  that  in  eveiy 
instance  put  by  Lord  Coke  there  was  a  subsequent  act 
of  trespass,  which  made  the  party  liable  to  be  treated  as 
a  trespasser  ab  initio.  Com.  Dig.  Trespass  {C.  2,),  S^v. 
Leatkerdale  {a)t  and  Taylor  v.  Colelfi),  all  confirm  Lord 
Coke's  view  of  the  case.  Here  no  act  of  trespass  sub- 
sequent to  the  entry  and  levy  is  shewn ;  the  replication 
alleges  the  extordon  to  have  been  before  the  writ  was 
fully  executed.     There  are  many  statutes  against  ez- 

(o)  3  WUt.  30.  {*)  sT.B.an. 
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tortion,  but  in  none  of  them  is  it  said-  that  the  party        1826. 

guilty  of  it  is  a  trespasser ;  nor  is  he  said  to  be  so  in 

any  of  the  instances  put  in  Com,  Dig,  tit.  Extortiorij  or        againu 

GOTXTT. 

Trespass  ab  initio,     I  think,  therefore,  that  this  replic- 
ation  is  bad. 

Judgment  for  the  defendant. 


Anne  Stokes,  Administratrix  of  Edmund 
Stokes,  deceased,  against  Bate. 


'I  HIS  was  an  action  on  a  promissory  note  given  by  iDMtumpwt, 
the  defendant   to   the  intestate.     The  declaration  tratrixuponm 
contained  one  set  of  counts  on  promises  to  the  intestate,  ^^^^  to 
and  another  upon  promises  to  the  plamtiff  as  admi-  J;^*;^^i„*' 
nistratrix.     In  the  breach  to  the  first  set  of  counts  it  tj*  d«'^on, 

that  adminit- 

was  alleged,  that  tlie  defendant,  intending  to  defraud  the  tratioa  ofaU 

.  .     .  andiingular 

intestate   in   his   lifetime,    and   the  plaintiff  as  admi-  the  goods  and 

diatteU  of  the 

nistratrix  as  aforesaid  after  the  death  of  the  intestate,  inte&utewas 
(to  which  said  plaintiff  administration  of  all  and  singular  by  the  bishop 
the  goods,  chattels,  and  credits  which  were  of  the  said  that  the  pl^n- 
E,  Stokes  deceased  at  the  time  of  his  death  intestate,  by  ^",*^^^ 
A,  B.,  vicar-general  and  official  prmcipal  of  the  Lord  *^"V.°'**^*^** 
Bishop  of  Chester,  in  due  form  of  law,  was  granted  in  «*»>*'  ^e  s^odB 

'  .  .  and  chattels  of 

that  behalf),  had  not  paid  the  said  several  sums  of  money  the  intestate  in 

manner  and 
fonn  as  she  had 
alleged  in  her  declaration ;  and  issue  beinf^  joined  on  this  pica,  the  letters  of  administration 
granted  by  the  bishop  of  C,  were  produced  by  the  plaintiflT;  but  it  was  also  proTed,  that  the 
intestate,  at  the  time  of  his  death,  had  bona  notabilia  in  another  diocese  in  a  different  pro- 
vince ;  and  no  evidence  was  given  as  to  the  residence  of  the  defendant  at  the  death  of  the 
intestate :  Held,  first,  that  the  letters  of  administration  were  not  void,  inasmuch  as  the 
other  diocese  in  which  the  intestate  had  bona  notabilia  was  in  a  different  province. 

Held,  secondly,  that  the  only  question  raised  upon  the  issue  was,  whether  the  letters  of 
administration  were  duly  granted  by  the  bishop  of  C,  and  that  it  was  no  part  of  the  issue, 
whether  the  defendant,  at  the  death  of  the  intestate,  resided  witliin  the  diocese  of  C,  The 
fact  of  his  residence  clMiwhere,  if  relied  upon,  ought  to  have  been  specially  pleaded. 

to 
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lo  the  intestate  in  his  Jifetime,  or  In  the  plaintiff  adiui- 
nislratrix  as  aforesaid  since  the  death  of  the  Intestate, 
although  oflen  requested  so  to  do.  The  declaration 
concluded  bj  a  profert  of  the  letters  of  administratioa. 
The  defendant,  after  craving  oyer  of  the  letters  of  ad- 
ministration which  were  set  out,  pleaded,  that  the  plaintifi' 
was  not,  nor  ever  had  been,  administratrix  of  the  goods 
and  chattels,  rights,  or  credits,  which  were  of  the  said 
E.  Stoics  deceased,  in  manner  and  form  aforesaid,  as  the 
plaintiff  had  in  her  said  declaration  in  that  behalf 
alleged.  Replication  taking  issue  upon  this  plea.  At 
the  trial  before  Garraw  B.  .it  the  Summer  assizes  for 
the  county  of  Salop  1825,  the  letters  of  administration 
in  tlie  common  form  from  the  Bishop  of  Chester  were 
produced,  but  it  was  proved  that  the  intestute  iit  the  time 
of  his  death  had  bona  notabilia  in  the  diocese  ofLitc^ld 
and  Coventiy  (which  is  in  the  province  of  Canterbury),  as 
well  as  in  that  of  CA(TriCT-( which  is  in  the  province  of  Yorh); 
sad  it  was  objected  that  the  letters  of  administnttiMi 
were,  therefore,  void  in  toto,  and  that  the  plaintiff  was 
Qotadministratrixoftheestateoftheintestate.  Secondly, 
that,  at  all  events,  she  was  not  administratrix  as  to  the 
debt  which  was  the  subject  of  thb  actitm,  as  the  letters 
of  administration  only  entitled  her  to  sue  for  assets 
proved  to  have  been  in  the  diocese  of  Chater,  The 
learned  Judge  reserved  the  points,  and  a  verdict  wu 
fi>und  for  the  plaintifi^  with  liberty  to  the  defendant  to 
move  (o  enter  a  nonsuit 

Campbell  in  last  Mkkaelnua  term  moved  accordingly. 
"Where  there  are  bona  notabilia  in  two  several  dioceses, 
an   administration  granted  by  the  bishop  of  either  is 

void. 
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▼Old,  Burslon  v.  Ridley  (a).  The  administration  granted  1826. 
to  the  plaintiff  by  the  Bishop  of  Chester  was  void,  be- 
cause  there  were  bona  notabilia  in  the  diocese  of  LUch"  agauut 
fidd  and  Caoentry^  and  no  administration  was  granted 
by  the  bishop  of  that  diocese.  The  plaintiff,  therefore, 
was  not  administratrix  of  any  of  the  goods  of  the 
mtestate.  But  supposing  those  letters  were  not  void,  at 
all  events  she  was  not  administratrix  as  to  the  debt 
which  was  the  subject  of  this  action,  there  being  no 
proof  that  die  debtor  resided  within  the  diocese  of 
Chester  at  the  death  of  the  intestate.  And  upon  the 
issue  joined,  it  was  incumbent  upon  the  plaintiff  to  prove 
that  fact. 

Per  Curiam.  Where  an  intestate  has  bona  notabilia 
in  two  dioceses  within  the  same  province,  neither 
diocesan  has  power  to  grant  administration,  but  it  must 
be  done  by  the  metropolitan  of  the  province.  But 
where  there  are  bona  notabilia  within  one  diocese  of 
one  province,  and  another  diocese  in  another  province 
the  case  is  difierent  Now  Chester  and  Utchfield  ore 
not  in  the  same  province,  and  therefore  the  admi- 
nistration granted  by  the  Bishop  of  Chester  was  not 
void.  It  will  operate  as  to  any  debt  where  the  debtor 
at  the  time  of  the  intestate's  death  lived  in  the  diocese 
qS  Chester.  The  other  question  is,  whether  upon  the 
issue  it  was  incumbent  upon  the  plaintiff  to  shew  that 
she  was  administratrix  as  to  this  debt,  by  proving  that 
the  debtor  at  the  time  of  the  intestate^s  death  resided  in 
the  diocese  of  the  bishop  by  whom  the  letters  of  admi- 

(«)  iAia.3d. 
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nistration  were  granled.  It  certainly  would  be  more 
convenient  (if  tlie  (lefendftTit  relies  upon  the  debtor's 
having  resided  elsewhere)  that  such  matter  should  be 
specially  pleaded.  But  whether  it  must  be  so  pleaded 
may  admit  of  some  doubt;  and,  therefore,  on  that  point 
the  defendant  may  take  a  rule. 

W.  E.  Taunton  and  Russell  now  shewed  cause.  Although 
specialty  debts  are  bona  notabilia  ot  the  place  where  the 
securities  are  ot  tlic  death  of  the  intestate,  yet  simple 
contract  debts  follow  the  person  of  the  debtor,  and  ad- 
ministration must  be  granted  in  that  place  where  the 
debtor  resided  at  the  death  of  the  intestate,  Yeomans  v. 
BradsfiaiD  (a).  If,  tlierefore,  the  debtor  resided  in  the 
diocese  of  Chester  at  the  death  of  the  intestate,  the  debt 
was  bonum  notabile  in  Chester;  and,  therefore,  as  to  this 
debt,  the  plaintiff  was  duly  appointed  administratrix. 
The  plaintiffhaving  produced  tile  letters  of  administration, 
it  lay  upon  the  defendant  to  shew  that  this  debt  did  not 
pass  under  them,  1^  proving  that  the  defendant  did  not 
icude  in  the  diocese  of  Chester  at  the  death  of  the  in- 
testate.  But,  secondly,  if  the  defendant  meant  to  rely 
upon  this  &ct,  in  order  to  shew  that  the  plaintiff  was 
not  entitled  to  sue  in  respect  of  this  particular  debt,  he 
ought  to  have  stated  it  in  his  plea.  It  being  a  general 
rule  of  pleading,  that  the  plea  must  deny  all  or  some 
essential  part  of  the  averments  of  fact  in  the  declaration, 
or  admitting  them  to  be  true,  allege  new  facts  which 
obviate  or  repel  their  le^l  efiect.  Here,  the  defendant 
in  his  plea  has  introduced  no  new  matter,  but  has  merely 

(a)  Cm1li.31S. 
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denied  the  fact  alleged  in  the  declaration,  that  the  plain-       182(S. 
tiff  was  administratrix.     He  has,  therefore,  only  put  in 
issue,  whether  the  letters  of  administration  were  duly       ngamu 
granted. 

Campbell  and  C  Phillips  contrd.  There  are  two  ques- 
tions. First,  what  is  the  issue  ?  Secondly,  upon  whom 
the  onus  of  proving  the  issue  lies?  The  issue  involves 
two  questions :  first,  did  the  bishop  of  Chester  grant  the 
letters  of  administration ;  secondly,  did  this  debt  pass 
by  them  to  the  administratrix*  She  says,  in  substance, 
she  is  administratrix  of  the  debt  she  seeks  to  recover, 
and  that  the  defendant  denies  in  bis  plea.  If  this  be 
the  issue,  it  was  incumbent  on  the  plaintiff  to  prove  not 
only  the  granting  of  the  letters  of  administration,  but 
that  the  defendant  resided  in  that  diocese,  for  otherwise 
the  debt  in  question  did  not  pass  to  the  plaintiff.  In  Com. 
Dig.  tit.  Administrator^  B.  S.  it  is  laid  down,  that  nothing 
passes  to  the  administrator  out  of  the  diocese  in  which 
the  administration  is  granted.  The  plaintiff  avers,  that 
she  is  administratrix  of  all  and  singular  the  goods  and 
chattels  of  the  intestate.  The  defendant  says  she  is  not 
administratrix  in  manner  and  form  as  the  plaintiff  bath 
alleged.  If  the  plaintiff  was  bound  to  prove  the  alle- 
gation to  the  full  extent,  it  is  clear  she  has  failed. 
But,  assuming  that  she  was  not  bonnd  to  prove  that  to 
the  full  extent,  still  at  all  events  it  was  necessary  to 
prove  that  she  was  administratrix  of  the  deceased  as  to 
the  debt  in  question.  Her  allegation,  therefore,  may 
be  taken  to  be  that  she  was  administratrix  quoad  this 
debt.  Now,  that  allegation  involves  in  it  two  facts: 
first,  that  ^he  letters  of  administration  were  granted  by 

the 


if.  J 


Bavs. 


496  CASES  iM  EASTER  TERM 

18S6.  the  Bishqp  of  Chester ;  and,  secondly,  that  the  debCcor  at 
the  time  of  the  death  of  the  intestate  lived  within  that 
diocese.  Then,  if  that  be  so,  it  is  quite  dear  that  the 
phiintiff  must,  in  order  to  support  the  affirmative  of  the 
issue  she  has  taken  upon  herself  prove  not  only  that  the 
letters  of  administration  were  granted,  but  that  the  de- 
fendant resided  within  the  diocese  of  the  BUiop  df 
Okesier  at  the  time  of  the  death  of  the  intestate.  There 
is  no  authority  to  shew  that  this  is  a  matter  which  most 
be  specially  pleaded.  HiUiard  ▼•  Cox(a\  MeUar  ▼• 
Bmier{b\  and  Yeomans  v.  BradAam{e\  only  shew  thaC 
in  those  cases  it  was  thought  prudent  to  plead  thefeds 
apedally,  but  not  that  it  was  necessary  so  to  do.  In 
Mr.  Seijt  WaUam^s  note  to  Tke  Kbig  i.  SMm  (<I)»  it  is 
laid  down,  diat  the  defendant  may  give  in  evidence  npaa 
the  plea  of  ne  unques  executor,  dmt  there  were  bona 
notabilia,  for  it  confesses  and  avoids,  and  does  not  tUmfy 
the  seal  of  the  ordinary. 

Batley  J.  It  appears  to  me,  that  on  these  pleadings, 
the  question  whether  the  defendant  at  the  time  of  the 
death  of  the  intestate  was  resident  in  the  diocese  of  dfef- 
ierj  was  not  parcel  of  the  issue.  The  plaintiff  alleges 
in  the  declaration,  that  administration  of  all  and  singular 
the  goods  and  chattels  belonging  to  the  intestate  at  the 
time  of  his  death  was  granted  to  her  by  the  bishqp  of 
Chester.  The  defendant  by  his  plea  craves  oyer  of  the 
letters  of  administration,  and  then  says  that  the  pliuntiff 
has  never  been  administratrix  of  all  and  singular  the 


(a)  1  Aia.  57.  (6)  8T.B.  587. 

(c)  Cartk.  375.  (d)  I  SauntL  874,  275. 
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goods  and  chattels  of  the  intestate  in  manner  and  form       1826. 
as  the  plaintifiT  hath  in  her  declaration  in  that  behalf       """"^ 

Stokbi 

alleged,  and  upon  that  issue  is  joined.  It  is  not  stated  a^abui 
in  the  plea  that  the  plaintiiF  is  not  administratrix  as  to 
the  particular  subject  matter  of  this  action,  but  only  that 
she  is  not  administratrix  as  she  has  described  herself  to 
be.  The  plea,  therefore,  merely  puts  in  issue  whether 
she  is  such  administratrix  as  she  has  described  herself 
to  be.  Upon  principle  and  authority,  I  am  of  opinion 
that  if  the  defendant  intended  to  insist  that  by  reason  of 
any  matter  dehors  the  letters  of  administration,  the 
plaintiff  was  not  administratrix  as  to  the  particular  debt, 
which  was  the  subject  of  this  action,  he  should  have 
stated  that  matter  in  his  plea.  The  precedents  shew 
that  this  has  been  the  usual  practice.  Thus,  in  Yeomans 
V.  Bradshaw{a\  an  action  was  brought  against  the 
drawer  of  a  bill  of  exchange  by  an  administratrix^  under 
letters  of  administration  granted  by  the  bishop  of  Dw* 
ham.  The  defendant  pleaded  that  the  city  of  London 
was  without  the  diocese  of  DurJiam^  and  within  the 
diocese  of  London^  and  that  he,  defendant,  before  and 
at  the  time  of  the  death  of  the  intestate,  was  and  is  an 
inhabitant  and  commorant  without  the  diocese  of  JDi/r- 
hamj  to  wit,  at  London^  within  the  diocese  of  Ijondon. 
The  plaintiff  demurred,  and  the  Cobrt  held  this  to  be  a 
simple  contract  debt,  and  the  rule  was  that  the  bill 
should  abate.  In  Hilliard  v.  Cox  (A),  the  action  was 
upon  promises  by  an  administrator  claiming  under  let- 
ters of  administration  granted  by  the  archdeacon  of 
Berks  s  the  defendant  pleaded,  that  at  the  time  of  the 

(a)  Carth.  373.  (6)  I  Salk.  37. 

Vol.  V.  K  k  death 
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lBfi6«  death  of  the  intestate,  and  the  committing  of  adnunis- 
g^^^  tradon,  he  was  inhabiting  and  resident  at  Oxford,  In 
ogunsi       i)oth  these  cases  the  place  of  residence  of  the  debtor  at 

Bats.  "^ 

the  time  of  the  death  of  the  intestate  was  stated  upon 
the  face  of  the  plea.  In  Griffith  v.  Griffith  {a\  debt 
was  brought  by  ad  adminbtratrix,  and  it  appeared  oh 
the  &ce  of  the  declaration  that  letters  of  administratioQ 
were  granted  bj  the  bishop  of  Bristol:  the  defendant 
pleaded  that  the  intestate  died  on  the  high  seas,  out  of 
the  jurisdiction  of  the  bishop  of  Bristol^  and  that  the 
letters  of  administration  were  therefore  void,  but  on 
demurrer  they  were  holden  to  be  good^  the  right  of 
granting  them  not  being  founded  upon  the  dying  of  an 
intestate  within  a  diocese,  but  upon  his  leaving  goods 
therein ;  and  there  Lee  C.  J.,  after  noticing  a  mistake  in 
the  report  of  Hilliard  v,  C5ar,  1  Salk.  87.  say%  ^  As 
there  was  a  debt  upon  single  contract  due  to  the  plain- 
tiff's intestate  at  the  time  of  his  death,  from  a  person 
who  at  that  time  resided  within  the  diocese  of  Bristol^ 
this,  agreeably  to  what  is  laid  down  in  Yeomans  v.  Brad' 
shaw  (&),  gave  a  right  primli  facie  to  the  bishop  of 
Bristol  of  granting  letters  of  administration;  and  we 
will  not  intend  that  the  plaintiff's  intestate  left  bona 
notabilia  in  any  other  diocese.  We  will,  on  the  cwi- 
trary,  rather  intend,  for  the  sake  of  supporting  the 
letters  of  administration,  that  the  plaintiff's  intestate 
did  not  leave  bona  notabilia  in  any  other  diocese." 
These  authorities  prove,  that  wherever  it  was  intended 
to  shew  that  the  letters  of  administration  were  void  by 
some  matters  dehors  them,  or  that  they  were  not  ap- 

(a)  Sayer,  85.  {b)   Carth.574. 

plicable 
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plicable  to  the  particular  subject  matter  in  the  suit,  the  1 826. 
oniform  coarse  of  pleading  has  been  for  the  defendant 
to  state  upon  the  face  of  bis  plea  the  specific  circum- 
stances whidi  render  thera  yoid,  or  which  prevent  the 
pkintifF  from  being  entitled  to  sue.  Upon  these  autho'* 
rides,  as  well  as  upon  the  reason  and  principle  of  the 
thing,  I  am  of  opinioo  that  upon  this  form  of  plea  the 
only  fiict  put  in  issue  was,  whether  the  letters  of  ad-- 
minstration  mentioned  in  the  dedaration  were  doly 
granted,  and  that  the  question  whether  the  defendant 
resided  in  the  diocese  of  Chester  at  the  time  of  the  death 
of  the  intestate  constituted  no  part  of  the  issue.  The 
rule  for  entering  a  nonsuit  must  therefore  be  dis- 
chained. 

H<ML.EOTD  J.  I  am  of  the  same  opinion*  The  pliuntiff 
does  not  allege  by  her  declaration  that  administration  of 
the  particular  debt  was  granted  to  her,  but  that  admi- 
nistration of  all  and  singular  the  goods  and  chattels  of 
the  deceased  was  granted  to  her.  That  allegation  must 
be  construed  to  apply  to  all  the  goods  and  chattds 
intended  to  pass  by  the  letters  of  administration.  Tliat 
bttng  so,  the  issue  was,  whether  she  was  administratrix 
of  the  goods  and  chattels  which  passed  by  letters  granted 
by  the  Bishop  of  Chester.  The  declaration  need  not 
shew  diat  the  archbishop  or  bishop  had  authority  to 
giant  the  letters  of  administration.  The  law  intends 
that  he  has  such  authority.  It  is  true^  indeed,  that  in 
Denkam  v»  Stephenson  (a)  Lord  H6U  says,  that  in  former 
tines  it  was  thought  not  enough  even  to  shew  an 

oommitted  by  a  bishop,  without  averring 


(a)  SaUi,  40. 

K  k  2  there 


SOO  CASES  IN  EASTER  TERM 

1826.        there  were  nulla  bona  nolabilia.     But  in  Woodward  v. 
Thompsofi  {a)  and  Skidmore  v.  Winton  (6)  it  was  held,  that 

n^inst  a  declaration  by  an  administrator  need  not  allege  that 
the  archbishop  or  bishop  by  whom  the  administration 
was  granted  was  loci  illius  ordinarius.  If  that  be  so» 
then  the  allegation  in  the  plea  that  the  letters  were  not 
granted  in  manner  and  form  as  the  plaintiff  has  alleged, 
does  not  import  that  the  bishop  bad  not  authority  to 
grant  the  administration  as  to  the  debt  which  was  the 
subject  matter  of  the  action.  If  the  defendant  intended 
to  rely  on  any  new  matter  as  a  defence,  he  should  have 
stated  it  on  the  face  of  his  plea.  If  this  were  not  the  case, 
this  inconvenience  would  follow,  that  an  administrator 
would  upon  this  issue  be  called  upon  to  prove  the  place 
of  residence  of  his  debtor,  of  which  probably  he  might 
be  wholly  ignorant ;  whereas  if  the  debtor  (who  knows 
the  truth  of  this  fact)  must  allege  it,  the  administrator 
will  have  an  opportunity  of  taking  out  new  letters  of 
administration. 

LiTTLEDALE  J.  It  sccms  to  me  that  the  question 
whether  the  debtor  lived  out  of  the  jurisdiction  of  the 
Bishop  of  Chester  is  not  parcel  of  this  issue.  The 
plaintiff,  by  making  prefect  of  the  letters  of  admi- 
nistration, verifies  the  allegation  in  the  breach  to  the 
first  set  out  of  counts,  that  administration  was  granted  to 
her  by  the  Bishop  of  Chesta-.  The  letters  of  admi- 
nistration are  in  the  common  form  and  purport  to  give 
administration  of  all  and  singular  the  goods  and  chattels 
of  the  intestate.  But  though  that  be  the  language,  it 
can  only  apply  to  those  goods  and  chattels  over  which 

(n)    Cro,  E/iz,  907.  {b)   Cro.  £11%  879. 

the 
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the  grantor  of  the  letters  of  administration  had  juris-  1826. 
diction.  The  plaintiff, ,  therefore,  has  in  effect  only  c"^^ 
alleged  that  administration  has  been  granted  to  her  of  "?"i"** 
those  goods  and  chattels  of  the  deceased  over  which  the 
Bishop  of  Chester  had  jurisdiction.  The  defendant  by 
his  plea  denies  that  fact,  and  that  only ;  and  no  more  is 
put  in  issue  than  that  which  is  alleged.  It  is  no  part  of 
the  issue  joined  in  this  case  whether  the  defendant  at 
the  death  of  the  intestate  resided  out  of  the  diocese  of 
Chester. 

liule  discharged. 


J.  HoLLiDAY,  an  Infant,  by  W.  Holliday,  his 
Father  and  next  Friend,  against  Atkinson 
and  Others,  Executors  of  M* Knight,  (a) 

A  SSUMPSIT  on  a  promissory  note  given  by  the  Wherespro- 

-^J^  mis«ory  note, 

testator  to  the  plaintiff  for  100/.,  dated  July  19)  expressed  to  be 

for  value  re- 

1821,  payable  six  months  afler  date,  and  expressed  to  ccived,  was 
be  for  value  received.     At  the  trial  before /ft/Z/oc^  B.,  ©fan  infant 
at  the  Carlisle  Summer  assizes  1825,  it  appeared  that  andinan  aiSon 
the  plaintiff  at  the  time  when  the  note  was  made  was  brthe^yw"* 
only  nine  years  old.     The  testator  was  then  in  an  im-  «6a»n»t  **>«  «- 

•^  "^  ecutors  of  tbo 

becile  state,  and  died  a  few  months  after.     It  appeared  n»akcr,  no  evi- 
dence of  con- 
that  the  testator  was  intimate  with  W.  Holliday^  but  no  sidcraiion 

bemg  given, 

evidence  of   consideration   was   given.      The   learned  the  learned 

judge  told  the 
jury,  that  the  note  being  fur  value  received,  imported  tha*:  a  good  consideration  existed,  anti 
that  gratitude  to  the  infant's  father,  or  affi$ction  to  the  child,  would  suffice:    Held,  that 
although  the  jury  might  have  presumed  that  a  good  consideration  was  given,  yet  that  those 
pointed  out  were  insufficient ;  and. a  new  trial  was  granted.     Semblo,  That  an  intention  to. 
evade  tl.e  legacy  duty  would  not  have  been  a  good  consideration. 

(a)  This  case  was  argued  and  decided  during  the  term. 

K  k  3  Judge 
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18fi6.       Judge  told  the  jury,  that  the  note  beuig  for  yalue  re- 
"  oeivedi   was  prima  facie  evidence  of  some  legal  con- 

HOLLIOAT  " 

agamsi  stderatioD.  That  it  was  not  necessary  to  prove  the  con- 
sideration,  but  the  defendant  should  have  disproved  it. 
That  many  good  considerations  might  have  existed^ 
and  that  affection  towards  the  plaintiff,  or  gratitude  to 
his  father,  or  an  intention  to  avoid  the  legacy  duty, 
would  suffice.  But  that  if  they  thought  fraud  had  been 
practised,  or  the  maker  did  not  know  what  he  was 
doing,  they  ought  to  find  for  the  defendants.  A  verdict 
having  been  found  for  the  plaintiff,  a  rule  nisi  for  a  new 
trial  was  obtained  in  Michaelmas  term,  against  which 

Scarlett  and  Patteson  shewed  cause.  The  only  ques- 
tion made  at  the  trial  was  respecting  the  competency 
of  the  testator  to  make  the  note.  There  was  no  evi- 
dence to  impeach  the  consideration;  it  was  therefore 
unnecessary  for  the  plaintiff  to  prove  it,  particularly  as 
the  note  was  expressed  to  be  for  value  received,  which 
raises  a  presumption  that  a  good  consideration  was 
given.  Then  with  respect  to  the  observations  of  the 
learned  Judge,  Woodbridge  v.  Spooner  {a)  is  a  case  where 
a  note  was  given  *^  for  value  received,  and  his  kindness 
to  me,"  and  the  consideration  must  have  been  held 
sufficient,  for  the  plaintiff  recovered  without  proof  of 
any  actual  consideration  given.  In  Z^^e  v.  Mug- 
geridge{b\  a  moral  consideration  was  held  sufficient. 
In  Tate  v.  Hilbert  (c),  Lord  Longhboiough  would  not 
decide  that  a  note  was  invalid  which  was  delivered  as  a 
gift.  Here  the  motive  might  be  to  avoid  the  legacy 
duty. 

(fl)  3  B.  4  A.  '253.  (ft)  5  Taunt,  36. 

(c)  2  Ves.  jun.  111.     4  j9r.  Ck.  Ca,  286. 

Brottgham 
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Brougham  and  Wightman  contra.     There  is  no  doubt        18!26. 
that  a  consideration  might  have  been  presumed  in  this        ^""^ 

HOLUDAT 

case,  and  had  the  learned  Judge  left  it  to  the  jury  with  agtdnst 
that  observation  only,  there  would  not  have  been  any 
ground  for  this  application.  But  he  pointed  out  as 
good  considerations,  affection  towards  the  child  or  grati- 
tude to  the  father,  and  it  is  impossible  to  say  that  the 
verdict  was  not  founded  upon  the  supposition,  that  one 
or  other  of  those  considerations  was  the  real  one  for 
giving  the  note. 

Abbott  C.  J.  I  think  that  this  case  must  be  sent  to 
a  new  trial.  I  agree  that  where  a  note  is  expressed  to 
be  for  value  received,  that  raises  a  presumption  of  a  l^al 
consideration  sufficient  to  sustain  the  promise ;  but  that 
is  a  presumption  only,  and  may  be  rebutted.  Now,  we 
find  that  this  note  was  given  to  a  boy  only  nine  years 
old,  whose  father  was  living,  and  that  the  donor  was  in 
a  state  of  imbecility,  and  not  far  from  his  death.  It  then 
became  a  question  for  the  jury,  whether  the  liote  was 
given  upon  any  legal  consideration,  and  I  think  that  the 
direction  given  to  them  as  to  the  sufficiency  of  gratitude 
to  the  lather  or  affection  to  the  son  was  improper.  As 
at  present  advised,  1  should  also  think  that  the  intention 
to  avoid  the  legacy  duty  would  not  be  sufficient,  for  then 
the  note  would  not  be  payable  until  after  the  donor's 
death,  and  a  promissory  note  is  not  good  as  a  donatio 
mortis  caus^.  But  if  a  second  verdict  should  be  founded 
on  the  latter  consideration,  the  question  may  be  put 
upon  the  record. 

Rule  absolute,  (a) 

(a)  Tbe  cause  was  not  tried  again,  a  compromise  having  taken  place 
bttwcen  the  parties. 

K  k  t 
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1826. 


Helsby  and  Others  agavist  Mears,  Tomlinson, 

Salisbury,  and  Others. 


Where  jt„  tlie 
keeper  of  a 
coach«office» 
and  a  part 
owner  in  aeve- 
ral  coaches, 
made  a  con- 
tract with  B* 
for  the  carriage 
of  parcels 
which  he  was 
in  the  habit  of 
sending  from 
tliat  office  to 
▼arious  places : 
Held,  that  this 
bound  the 
owners  of  all 
the  coaches  in 
which  A,  was 
a  part  owner, 
and  as  well 
those  who  be- 
came partners 
alVer  the 
making  of  the 
contract,  as 
those  who  were 
so  before. 


A  SSUMPSIT  Against  the  defendants  (who  were 
common  carriers)  upon  an  undertaking  to  carry  a 
box  containing  watch-cases,  from  Chester  to  Liverpool^ 
and  there  deliver  the  same  to  the  plaintifEs.  Breach, 
that  the  defendants  did  not  safely  carry  the  same  and 
deliver  it;  but,  through  the  negligence  of  defendants 
and  their  servants,  the  box  and  its  contents  were  wholly 
lost.  Plea,  the  general  issue.  At  the  trial  at  the 
Chester  Summer  assizes,  1825,  it  appeared  in  evidence, 
that  the  plaintiff  was  a  watch-case  maker  at  Liverpool^ 
and  the  defendants  proprietors  of  the  mail-coach  travel- 
ling between  that  place  and  Chester.  On  the  15tb  of 
September  1824,  the  |x>x  in  question  was  sent  by  the 
plaintiffs  from  Liverpool  to  one  Walker^  the  assay  master 
at  Chester^  with  gold  and  silver  watch-cases,  of  the  value 
of  185/.,  to  be  assayed.  On  the  16th  the  box,  with  the 
same  cases,  was  sent  by  Walker  to  the  mail-coach-office 
at  Chester^  which  was  kept  by  Mrs.  TomlinsoTij  directed 
to  the  plaintiff's  at  Liverpool,  The  box  was  lost,  and 
there  was  reason  to  suspect  that  it  was  stolen  out  of  die 
coach-office  at  Chester,  The  defendants  had  put  up  a 
notice  in  the  office,  that  they  would  not  be  accountable 
for  any  parcel  or  package  whatever  above  the  value  of 
5/.,  unless  the  same  were  entered  and  paid  for  accord- 
ingly, at  the  time  of  delivery  of  such  parcel  to  them  or 
their  agents.  Walker  did  not  enter  and  pay  for  the  box 
in  question  as  being  of  more  than  SL  value ;    but  in 

order 
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order  to  take  the  case  out  of  the  operation  of  the  noticei  1826. 
Walker  proved  that  he  was  in  the  habit  of  receiving  — — 
boxes  of  tl)e  same  description  from  various  places,  which  against 
were  conveyed  by  coaches,  of  which  the  defendant,  Tom" 
linsofij  was  a  proprietor.  Three  years  before,  a  similar 
box,  containing  watch-cases  that  had  been  sent  to  him 
from  Caventiy  to  be  assayed,  had  been  lost.  He  then 
applied  to  Mrs.  Tondinson,  one  of  the  defendants,  who 
was  then  a  proprietor  of  the  Coventry  mail  and  also  of  the 
Liverpool  mail,  and  she  made  the  loss  good.  On  that 
occasion  she  told  him,  that  the  proprietors  were  incur* 
ring  a  great  risk  in  carrying  such  valuable  parcels  as 
his,  that  the  carriage  was  not  an  equivalent  for  it;  and 
they  must  decline  carrying  them  in  future.  Walker  said, 
if  that  was  persisted  in  there  must  be  an  end  of  all  their 
other  arrangements  with  him.  She  then  said,  ^^  Is  our 
carrying  them  any  accommodation  to  you  ?'  to  which 
lie  answered,  *^  Certainly ;  whatever  accommodates  the 
trade  accommodates  me."  She  replied,  ^^  If  that  be  the 
casCy  we  will  continue  to  carry  them  as  usual."  Nothing 
more  than  the  charge  for  carriage  of  an  ordinary  parcel 
was  then  paid  for  the  boxes  with  watch-cases.  Afler  that 
conversation.  Walker  continued  to  send  such  boxes  as 
before,  and  settled  the  accounts  for  the  carriage  of  all 
such  boxes  annually.  He  paid  for  the  carriage  to 
CkeUerf  and  charged  it  to  the  respective  owners  of  the 
properQr.  Some  of  the  defendants  had  become  partners 
in  the  Liverpool  mail,  after  the  time  before  mentioned, 
and  Salisbury  did  not  become  a  partner  until  after  the 
last  settlement  of  accounts  between  Walker  and  the 
coach  proprietors  at  Chester.  For  the  defendants  it  was 
contended,  that  as  this  conversation  related  to  another 
cdftcbt  it  was  no  evidence  of  a  special  contract  to  be  re- 
M-vi  sponsible 
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18^.  q)onsible  for  Taluable  parcels  sent  by  the  Uverpoel  Biaily 
unless  insured,  and  that  it  coald  not  be  eridence  gainst 
any  persons  not  then  partners  in  the  concern,  and  cer- 
tainly not  against  Salisbury^  who  did  not  become  a 
partner  until  after  the  last  annual  settlement  of  ac- 
counts. Secondly,  that  the  loss  proved  was  by  a  felony, 
and  not  by  the  negligence  of  the  defendants.  The 
learned  Judge  left  it  to  the  jury  to  say,  whether  there 
was  a  special  contract  to  carry  goods  of  this  description 
sent  by  Walker  at  the  ordinary  rate  of  carriage^  without 
insurance^  and  they  found  that  there  was.  The  jury 
Were  then  asked,  whether  the  loss  was  by  a  felony  or 
by  negligence,  in  order  to  give  the  defendants'  counsel 
an  opportunity  of  taking  the  opinion  of  this  Court,  as 
to  whether  the  defendants  were  liable  if  the  loss  were 
by  felony.  The  jury  found  that  the  loss  was  by  felony, 
and  not  by  negligence.  A  verdict  was  thereupon  en- 
tered for  the  piaintiiFs,  the  defendants  having  leave  to 
move  to  enter  a  nonsuit.  In  Michaelmas  term  a  rule 
nisi  for  that  purpose  was  obtained,  and  now 

Temple  and  Parke  shewed  cause.  There  was  evi- 
dence of  a  special  contract  fit  for  the  consideration  of 
the  jury,  and  they  were  warranted  in  finding  for  the 
plaintiffs  upon  that  point.  Mrs.  Tomlinson,  a  partner 
in  several  coaches,  agreed  to  carry  the  boxes  sent  by 
Walker^  the  assay  master,  at  the  ordinary  rate  of  car- 
riage, notwithstanding  the  notice.  That  contract  bound 
the  partners  in  each  coach  by  which  they  were  sent,  of 
which  Mrs.  Tomlinson  was  a  proprietor.  Walker  could 
not  tell  who  were  the  other  partners.  Then  the  annual 
settlement  of  accounts  upon  the  footing  of  that  contract 
proves  the  recognition  of  it  by  the  new  partners,  who 

'^  came 
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came  into  the  concern  before  the  last  settlement.    Salis^        1 836« 

hay  also  was  bound ;  for  a  person  coming  into  a  firm 

must  be  bound  by  all  the  equities  attaching  upon  it  at 

that  time.     I^  then,  the  notice  does  not  a£Sect  the  quea- 

drni,  the  plaintiffs  are  clearly  entitled  to  recover ;  for 

the  defendants,  by  suffering  the  box  to  be  stolen»  were 

guilty  of  negligence  in  law. 

Cross  Serjt  and  J.  WittiamSf  oontr^  oontendedy  as 
at  the  trial,  that  the  conyersation  with  Mrs.  Tomlitison 
was  not  evidence  to  affect  those  who  afterwards  entered 
into  the  concern.  It  did  not  even  relate  to  the  ChesUr 
and  Liverpool  mail,  nor  was  there  any  evidence  that  the 
notice  was  put  up  before  that  time.  If  it  was  not,  then 
the  plaintiffs,  or  their  agent,  fValiery  who  was  aware  of 
the  notice,  must  be  taken  to  have  dealt  upon  the  terms 
pointed  out  by  that  notice.  Secondly,  the  jury  having 
found  that  the  box  was  stolen,  and  that  the  servants  of 
the  defendants  were  not  guilty  of  negligence,  all  those 
cases  where  negligence  was  relied  upon  to  destroy  the 
eflfect  of  the  notice  are  inapplicable. 

Baylet  J.  I  am  of  opinion  that  this  rule  for  a  new 
trial  must  be  discharged.  There  is  no  doubt  that  com- 
mon carriers  may  limit  their  responsibility  by  a  notice, 
that  they  will  not  be  answerable  for  goods  of  mora  than 
a  certain  value ;  but  they  may,  notwithstanding  a  general 
notice  of  that  description,  be  bound  by  a  spwrial  con- 
tract made  with  any  individual.  Now  it  seems  to  me, 
that  from  the  conversation  between  Mrs.  Tomlinson  and 
fValkerj  if  that  were  believed,  the  jury  might  very  wdl 
nfer  that  she  undertook  to  carry  all  parcels  sent  by 
*Widierf  as  assay  master,  by  any  coaches  of  which  she 

was 
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MSARS. 


was  a  proprietory  at  the  ordinary  rate  of  carriagie.  If  it 
proved  a  contract,  I  have  no  difficulty  in  saying  it  would 
bind  all  the  partners  at  that  time,  and  all  who  might 
afterwards  become  so,  until  some  notice  of  an  intention 
to  rescind  the  contract  was  given  to  Walker.  It  does 
not  distinctly  appear  when  the  notice  was  put  up ;  if  it 
was  put  up  before  this  conversation  with  Mrs.  Tomlin' 
sotiy  that  would  take  it  out  of  the  notice ;  if  it  was  intro- 
duced at  a  subsequent  period,  it  was  the  duty  of  Mrs. 
TomlinsoTif  if  she  meant  to  vary  the  course  of  dealing 
with  Walker^  to  give  him  special  notice  of  such  inten- 
tion. For  these  reasons,  it  appears  to  me  that  the  ver- 
dict found  for  the  plaintiffs  ought  not  to  be  disturbed. 


HoLROYD  and  Littledale  Js.  concurred. 

Rule  discharged. 


The  King  against  North  Petherton. 


A  register  of 
baptism  per  se 
is  no  eyidence 
of  the  place  of 
birth  of  the 
party  baptized. 


TJPON  appeal  against  an  order  of  two  justices, 
whereby  a  pauper,  described  as  Joseph  Rich^  other- 
wise Coles^  the  son  of  Elizabeth  Derham^  formerly  Rich^ 
widow,  was  removed  from  the  parish  of  North  Petherton^ 
in  the  county  of  Somerset^  to  the  parish  of  West  Monck' 
ton  in  the  same  county,  the  court  of  quarter  sessions  set 
aside  the  order  of  removal,  subject  to  the  opinion  of  this 
Court  on  the  following  case : 

The  pauper,  who  was  proved  to  be  the  legitimate  son 
of  John  and  Elizabeth  Rich^  was  born  in  the  parish  of 
West  Monckton.  In  order  to  make  out  the  settlement  of 
the  pauper's  father,  it  was  proves!  by  the  production  of  a 

copy 
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copy  of  the  parish  register  ofSpaxlon,  that  he  was  bap-        1826, 
tJzed  in  that  parish.   There  was  no  other  evidence  of  his 

The  KiKo 

having  been  born  in  that  parish,  and  the  court  of  quarter        agahm 
sessions  thought,  upon  the  authority  of  the  case  of  Creech     Pithiaion. 
St.  Michael  v.  Pitminster^  Burr.  S.  C  765.,  that  they  were 
bound  to  consider  the  register  by  itself  priro^  facie  proof 
of  the  place  of  his  birth. 

C  F.  Williams  and  T.  Cabbell,  in  support  of  the 
order  of  sessions.  The  register  of  the  baptism  of  the 
pauper's  father  was  sufficient  prim^  facie  evidence  of  his 
having  been  born  in  the  parish  where  he  was  baptized. 
Creech  St.  Michael  v.  Pitminster  (a)  is  in  point.  There 
the  register  of  baptism  was  produced.  There  was  evi- 
dence besides  that  the  father  and  mother  lived  in  P/V- 
minstery  but  there  was  no  evidence  to  shew  that  they 
lived  there,  either  before  or  at  the  time  of,  or  shortly 
after  the  birth  of  the  pauper,  or  that  the  pauper  was 
born  in  Pitmiitster.  The  presumption  primd  facie  is, 
that  a  party  was  born  in  that  place  where  he  was  bap- 
tized. For  by  the  ecclesiastical  law,  as  far  back  as  the 
reign  of  King  Edward  the  Sixth,  and  again  in  the  reign 
of  King  Charles  the  Second,  "  the  pastors  and  curates 
are  directed  to  admonish  the  people,  that  they  defer  not 
the  baptism  of  infants  any  longer  than  the  Sunday  next 
after  .the  child  be  bom,  unless  upon  great  and  reason- 
able cause  declared  to  the  curate,  and  by  him  approved.'* 
GibsorCs  Codex,  Jur.  Ecclesiastici  Baptism,  tit.  18.  c.9. 
But  the  register  of  baptism  is  certainly  evidence  of  the 
pauper's  father  being  in  the  parish  of  Spaxtotiy  and  it  is 
the  only  parish  in  which  he  is  stated  to  have  been ;  and  is 

(a)  5  Burr,  S.  C.  765. 

therefore 
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18S6.  therefore  his  place  of  settlement,  until  the  contrary  be 
■""*"  proved  on  the  authority  of  the  case  of  the  parish  of 
a§nnMi  Bonbwy  and  the  parish  of  Broiight(m{a\  in  which 
Holt  C.  J*  is  reported  to  have  said,  <<  where  the  child 
is  first  known  to  be,  that  parish  must  provide  for  it  till 
they  find  another/* 

Erskine  (and  G.  Barnard  was  with  him)  contra,  was 
stepped  by  the  Court. 

Batley  J.  The  register  of  baptism  per  se  is  not 
evidence  of  the  place  of  birth.  If  the  age  of  the  child 
at  the  time  when  it  was  baptized  could  be  ascertained,  the 
roister  might,  in  some  cases,  be  evidence  of  the  place  of 
birth.  If  the  child  were  then  very  young,  the  register 
would  be  prestmiptive  evidence  that  it  was  bom  in  diat 
parish  where  it  was  baptized ;  but  if  the  child  were  nol 
then  young,  the  circumstance  of  its  having  been  bap- 
tized in  a  particular  parish,  would  afford  no  presumption 
that  it  was  bom  there.  Here  there  was  no  evidence  to 
shew  the  age  of  the  child  when  it  was  baptized.  We 
think,  therefore,  that  the  case  must  go  back  to  the  ses- 
sions to  be  reheard,  in  order  that  they  may  ascertain 
by  other  evidence  whether  the  &ther  of  the  pauper  was 
bom  in  the  parish  of  Spaxtofi  or  not.  We  do  not  say 
that  a  register  of  baptism  is  not  evidence  of  the  place  of 
birth,  when  accompanied  with  proof  of  other  circum- 
stances, but  that  taken  by  itself  it  is  not  evidence  of  the 
place  of  birth. 

Case  sent  back  to  the  sessions. 

(a)  Comb,  564. 
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The  King  against  The  Inhabitants  of  Whee- 
LOCK,  in  the  County  of  Cjhester. 

Nottingham  moved  for  a  rule  nbt  for  a  writ  of  Where  an  octe 

mandamus  to  the  justices  of  the  peace  of  the  county  appealed 
of  Chester^  directing  them  to  make  a  spedal  entry  on  JSahed  gene- 
their  proceedings  at  the  last  Easter  sessions,  that  the  J^^^^e 
order  of  removal  of  the  pauper  from  the  above  parish  J^P^IfJ*  J" 
was  quashed  for  want  of  proof  of  the  diargeability  of  anodier  ai^petl 
the  person  removed.  eridence  Uie 

distinct  ground 

The  affidavit  on  which  this  application  was  made  upon  wUcfa  tbe 
stated,  amongst  other  matters,  that  on  the  trial  of  the  wm  quMbed. 
appeal,  the  court  below  being  of  opinion  that  there  was 
not  sufficient  proof  of  chai^geability  of  the  person  re* 
moved,  refused  to  enter  into  the  merits,  but  quashed 
the  order  generally ;  and,  although  much  pressed,  would 
not  permit  the  clerk  of  the  peace  to  make  a  special 
entry  on  their  proceedings  of  the  particular  and  only 
ground  upon  which  it  was  quashed.    . 

Batlet  J.  The  respondents  are  not^  at  all  events, 
concluded  by  the  judgment  of  the  sessions,  but  may  on 
the  trial  of  another  appeal  against  another  order  of 
removal  of  the  same  party,  explain  by  evidence  to  the 
sessions  the  particular  ground  on  which  the  former 
order  of  removal  was  quashed. 

HoLROYD  J.  concurred. 

Rule  refused,  (a) 

(«)  See  iter  ▼.  Inhabitania  ^f  Kwoplifit  2  3,^0,  866. 
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Allkn  against  Bryan. 
The  assignee  of  T^EBT  for  rent     The  declaration  stated,  that  by  an 

a  rent  may  -*-^   .     _  i         •  i  -^^  ,  «  i 

maintain  debt  indenture  bearing   date  FeoruaTy  2^iny  ISH,  be- 

the  rent.  tween  William  Fell  and  the  defendant,  the  former  de- 

mised to  the  defendant  certain  premises  for  fourteen 
years,  at  the  yearly  rent  of  100/.  Covenant  by  the  de- 
fendant to  pay  the  rent.  And  afterwards,  by  another 
indenture  between  Fell  and  the  plaintiff,  the  former  as- 
signed to  the  plaintiff  the  rent  reserved  by  the  said  lease, 
the  counterpart  of  the  lease,  and  the  benefit  of  the  cove- 
nants for  payment  of  the  said  rent  therein  contained,  for 
the  remainder  of  the  term.  That  afterwards,  to  wit,  on, 
&C.,  50/.  for  a  half  year's  rent  became  due,  and  was  still 
unpaid,  &C     Demurrer  and  joinder. 

Comyn^  in  support  of  the  demurrer,  stated,  that  the 
point  intended  to  be  raised  for  the  defendant  was,  that 
the  assignee  of  the  rent  could  not  bring  debt  for  it,  in- 
asmuch as  there  was  no  privity  between  him  and  the 
tenant,  but  admitted,  that  Robins  v.  Cox  (a)  was  an  au- 
thority against  him,  and  had  never  been  overruled ;  and 
upon  the  authority  of  that  case  the  Court  gave  judgment 
for  the  plaintiff. 

Judgment  for  the  plaintiff  (()• 

Parhe  was  to  have  argued  for  the  plaintiff. 

{a)  1  Lev.  22. 

{b)  Sec  Kmwlc»%  case,  Dycr^  56,  Ards  v.  Watk'm,  Cro,  EUz.  637. 
Mark  \.  Flake y  5  Saik.  118.  In  those  cases  the  judgment  proceeded 
upon  the  ground  that  the  tenant  having  attorned  the  privity  of  contract 
was  transferred,  but  attornment  is  now  rendered  unnecessary  l»y  the 
4  Ann*  c.  16.  $,  f>. 
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Logan  against  Burton. 


^^RESPASS,  for  breakiiuc  and  entering  the  plaintiff's  Anindowirtf 

A  .  •  t       7  fo  *  act  authoriied 

close,  in  the  parish  of  Eghaniy  in  the  county  of  the  commii- 
Surrey^  called  the  Farm  Yardj  and  abutting  towards  the  up  old  ntdt  'm 
west  on  a  certain  public  highway  there   called  Prune  gidesTose  o?w 
Hill  Road,  and  towards  the  east  on  certain  other  closes  ^^i^J^  —^ 
there   also    situate,    belonging   to  the   plaintiff.     The  n^*^J|jJ^^, 
second  count  stated  that  the  defendant,  on,  &c.,  at,  &c.,  <>"*  thexoncur- 

renee  of  two 

broke  and  entered  a  certain  other  close  of  the  pUuntiff  jnttkcf.    Sem- 

U^  that  under 

called  the  Allotment     Plea,  first,  a  public  footway  over  thn  clause  the  * 

11  1        •  /•    1  rx  •!        1         concuireDceoT 

tne  closes  at  the  time  of  the  trespasses.     Secondly,,  that  two  justices 
at  the  time  of  the   trespasses,  &c.  the  defendant  was  to^wammTthe 
seised  in  fee  of  a  messuage  and  closes  called  BaJceham  ^^^^^^^^ 
House  Farm,  near  the  said  closes,  in  which,  &c.,  and  that  P"^^  footway 

which  passed 

defendant,  and  all  those  whose  estate  he  had  in  the  said  through  an  old 

ludosure. 

messuage  and  closes  immemorially  had  a  footway  for  him-      By  the 

,  -        ,    ,  ,  -  ^  ,  41 G.  3.  c.  109* 

sell  and  themselves  and  servants,  farmers  and  tenants,  oc-  «.  s.  the  com- 
cupiers  of  the  said  messuage  and  closes  from  Prune  HiU  authorised  to 
Ready  towards  and  into,  through,  over,  and  along  the  said  J|l*p^\^c 

public  carriage 
roads  and  highways  through  and  over  Uie  lands  and  grounds  to  be  indosad,  and  to  divert,, 
turn,  and  stop  up  any  of  the  rood*  and  tracks  upon  and  over  all  or  any  part  of  the  said 
lands  and  grounds :  provided,  that  in  case  the  commissioners  shall  be  empowered  by  any 
local  act  to  stop  up  any  old  or  accustomed  road  parsing  or  leading  through  any  part  of  the 
old  inclosures  in  such  parish,  the  same  shaU  in  no  case  be  done  without  the  concurrence, 
and  order  of  two  justices :  Held,  that,  under  this  section,  the  commissioners  vnre  autho- 
rised to  atop  up  or  divert  footways  as  well  as  carriage  roads ;  and  that  the  proviso  at  the 
end  of  the  section  was  not  confined  to  carriage  roads,  but  extended  to  every  species  of  ways, 
and,  therefore,  where  the  commissioners  were  empowered  by  the  local  indoeure  act  to  stop 
up  all  ways  passing  over  the  lands  to  be  inclosed,  as  well  as  ways  passing  through  old 
inclosiires  in  the  parish,  it  was  held,  that  in  order  effectually  to  stop  up  a  public  footway 
passing  partly  over  the  lands  to  be  inclosed  and  partly  ovur  an  old  inclosure,  it  was  neces- 
sary for  them'  to  have  the  concurrence  and  order  of  two  justices,  and  no  such  order  or  con- 
currence having  been  obtained,  it  was  held  that  a  footway  which  the  commissioners  ordered 
to  be  stopped  up  had  not  been  effectually  stopped,  but  contihued  a  public  footway. 

Vol.  V.  L I  closes 
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closes  in  which,  &c.  unto  and  into  Rmham  Green  Road, 
towards  and  into  the  parish  churdi  of  Eg/iam,  and  frtMn 
tbence  back  again  unto,  into,  through,  over,  and  along 
the  said  closes,  in  which,  &c.,  unto  and  into  the  said  Prune 
Hill  Road.  The  defendant,  in  another  plea,  claimed  the 
way  by  a  grant.  Tlie  plaintiiT  having  in  his  repli- 
cation traversed  the  rights  of  way  claimed  by  the  defend- 
ant in  his  pleas,  issue  was  joined  thereon.  At  the  trial 
before  Alexander  C.  B.,  at  the  Spring  assizes  for  the 
county  of  Surrey,  1 824,  it  appeared,  that  the  way  claimed 
by  the  defendant  extended  from  the  Prune  Hill  Road, 
eastwardly,  through  Rusham  Farm  Yard,  (the  close  in 
the  first  count  mentioned,  wbich  was  an  old  inclo- 
sure,)  thence  in  the  same  direction  over  certain  lands 
of  the  plaintilf,  which  had  been  allotted  in  J814,  under 
an  inclosure  act  for  inclosing  lanils  in  the  parish  of 
Egham,  in  the  county  of  Surrey,  to  one  Mary  Baiiholo- 
mew,  the  former  proprietor  of  Jttis/tam  Farm,  and  thence 
over  certain  other  lands  called  Egham  Field,  along  a 
road  called  Egham  Field  Road  which  led  into  Rusham 
Green  Road.  The  commissioners  in  their  award  did 
not  notice  the  road  over  the  farm  yard,  but  set  out  a 
footway,  b^inning  at  the  gate  on  the  east  side  of  the 
farm  yard  of  Mary  Bartholomew,  and  extending  «uf- 
wardly  over  the  allotments  awarded  to  Mary  Bartholomao 
and  others  respectively  into  the  Egham  Field  Road, 
■  which  said  footway  was  set  out  for  the  use  only  of  the 
proprietors  or  occupiers  of  Bakekam  House  Fam,  be- 
longing to  Thomas  Burton.  On  the  production  of  the 
award,  the  Lord  Chief  Baron  was  of  opinion,  that 
the  public  footway  (if  any  such  ever  existed)  over  the 
new  inclosure,  was  extinguished  by  the  award,  and,  c«h 
sequently, 
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sequently,  that  there  was  np  such  jmblic  way  as  that  1826. 
claimed  by  the  defendant  in  his  pleas,  viz.  a  way  over  the 
plaintiflTs  closes  into  Rusham  Green  Road;  and,  se-  jj**^* 
condly,  assuming  that  the  defendant  or  the  owners, of 
his  estate,  before  the  inclosure  and  award,  had  a  right  of 
way  by  prescription,  that  the  title  by  prescription  was 
extinguished  by  the  inclosure  act  and  award,  and  that 
he  ought  to  have  claimed  his  way  under  the  award.  A 
rule  nisi  for  a  new  trial  was  obtained  in  Easter  term 
1824,  and  cause  was  shewn  against  the  rule  at  the  sit- 
tings in  banc,  after  Trinity  temij  1824,  and  the  Court 
were  of  opinion,  that  it  ought  to  have  been  left  to  the 
jury  to  find,  whether,  before  the  making  of  the  award  of 
the  commissioners,  the  defendant  had  any  private  right 
of  way  by  prescription  or  not :  for  if  he  had,  then  the 
award  would  not  destroy,  but  confirm  the  old  title.  The 
rule  for  a  new  trial  was  made  absolute,  and  upon  the 
application  of  the  defendant,  it  was  made  part  of  the 
rule,  that  he  should  be  at  liberty  to  amend  his  pleas ; 
and  that  in  case  he  should  amend,  and  a  new  trial  be 
had,  the  costs  of  the  former  trial  were  to  be  borne  by 
the  defendant,  if  he  should  not  establish  a  right  of 
way  upon  the  pleadings  as  they  stood  at  the  time  of 
the  first  trial.  The  defendant  pleaded  the  following 
additional  pleas :  that  before  the  time  when,  &c.,  and 
before  the  passing  of  the  inclosure  act,  and  the  making 
of  the  award,  there  was  a  common  and  public  highway 
from  Prune  Hill  Road  towards,  into,  through,  over,  and 
along  the  said  closes^  in  which,  &c.,  towards  and  into  a 
certain  other  highway,  for  the  king's  subjects  to  pass  on 
foot;  that  on,  &c.,  at,  &c,  an  act  of  parliament  was 
passed,  for  inclosing  lands  in  the  parish  of  Egham^  in 

L  1  2  the 
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1926.        the  county  of  Sk'vvt/,-  that  the  commissioners  for  carry- 
-  ing  the  act  into  execution  duly  made  their  award,  nnd, 

agaitui  among  other  things,  Awarded  that  a  footway  beginning 
at  tlie  gate  entering  the  farm  ynrd  of  Marj/  Bartholomew, 
and  extending  eastwardly  over  the  allotment  awarded  to 
the  said  Mary  Bartholoman,  into  ihc  Eghavi  Field  Road, 
should  be  set  out  for  the  use  of  the  proprietors  of  Bake- 
Jtam  House  Farm,  belonging  tu  Tliamas  Bin  Ion,  Esquire. 
Averment,  that  the  footway  so  set  out  by  the  award  was 
a  footway  into,  tluough,  and  over  the  said  doses  la 
which,  &c.,  in  the  same  hne  and  direction  with  the 
public  footway  thereinbefore  mentioned;  and  that  de- 
fendant, before  and  at  the  said  times  when,  &c.,  was  anil 
Is  seised  in  his  demesne  as  of  fee,  of  and  in,  and  was 
and  is  the  proprietor  and  occupier  of  die  said  Bakcham 
Himsc  Fiirm ,-  and  Iiaving  occasion  to  use  tlie  footway  to 
pass,  8tc.  over  the  said  closes,  committed  the  supposed 
trespasses.  Replication,  that  the  supposed  footway  so 
alleged  to  have  been  set  out  was  not  nor  is  a  footway 
into,  through,  over,  and  along  the  said  closes  in  which, 
&c  in  the  same  line  and  direction  with  the  public  foot- 
way, in  manner  and  form,  8cc.  Upon  that  issue  was 
joined.  Another  plea  stated,  that  before  and  at  the 
time  of  the  trespasses,  and  before  the  passing  of  tlie 
inclosure  act,  and  the  making  of  the  award  of  the  com- 
missioners, defendant  was  seised  in  his  demesne  as  of 
fee,  of  and  in,  and  was  the  proprietor  of  Bakeham  House 
Farm,  and  then  prescribed  for  a  private  footway  for  the 
defendant  and  his  servants,  farmers  and  tenants,  occu- 
piers of  the  said  farm  over  both  closes,  before  the 
making  of  the  award.  It  then  staled  the  passing  of  the 
inclosure  act,  the  making  of  the  award,  and  that  the 
footway 
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footway  set  out  I^y  the  award  was  a  footway  orer  the  18S6* 
closes  in  which,  &a  in  the  same  line  and  directu>Q  as  in  ^ 

the  last  plea.     Upon  this  plea  the  same  issue  was  tak^  ogabiM, 


and  joined.  There  then  followed  two  similar  pleas  to 
the  first  count  of  the  declaration,  as  to  the  way  oyer  the 
farm  yard,  Upon  which  the  same  issues  were  also  taken 
and  joined.  There  were  also  two  similar  pleas  pleaded 
to  the  second  count,  as  to  the  way  over  the  allotmentu 
upon  whiph  the  same  issues  were  taken  and  joined. 
The  cause  was  tried  again  at  the  Spring  asrizes 
for  tlie  county  of  Surra/,  1825 ;  and  the  jury  found, 
that  before  the  passing  of  the  inclosure  act,  and  the 
making  of  the  award  of  the  commissioners,  there  was 
a  public  way  over  the  cl<>ses  in  which,  &C.,  but  that 
there  was  not  any  private  way  by  prescription. 

A  verdict  was  entered  for  the  plainti£[|  with  libertjr 
to  the  defendant  to  move  to  enter  a  verdict  for  him  on 
all  or  any  of  the  issues.  Manyat  in  EasUr  term  ob- 
tained a  rule  nisi  to  enter  a  verdict  for  the  defendant 
on  the  issues  joined  on  all  the  special  pleas  ezoqit 
those  which  traversed  the  rights  of  way  by  grant  and 
prescription  as  annexed  to  the  defendant's  estate,  and  he 
contended  that  the  public  way  which  existed  before  the 
inclosure  act,  and  which  passed  partly  through  an  0I4 
inclosure  and  pardy  through  the  lands  inclosed,  had  not 
been  duly  stopped  up  by  the  commissioners  under  the 
inclosure  act,  inasmuch  as  it  did  not  appear  to  have  been 
done  with  the  concurrence  and  by  the  order  of  two  jus- 
tices. The  local  act  54  G.  S.  c.l58.  5.1.  authorized  the 
commissioners  to  stop  up  old  roads  in  the  parish  besides 
tliose  over  the  lands  to  be  inclosed,  **  provided  it  were 
not  done  widiout  the  concurrence  of  two  justices/*    The 
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Ttdd  tlirongh  tfae  Farm  Yard  was  an  old  road,  passing* 
over  otfal^  lands  tbaii  those  to  be  indosed.  But  erenr 
assuming  that  this  was  not  a  case  within  that  danse  of 
the  local  act,  at  all  events  it  was  a  case  within  the 
proviso'  in  the  eighth  section  of  the  general  inclostirer 
Ad  41  G.  3.  c.  109.,  which  enacted,  that  in  case  the 
6omtziissioners  should  be  by  the  local  act  empowered  to 
stop  up  any  old  or  accustomed  road  passing  or  leading 
through  any  of  the  old  inclosures  in  the  parish,  the 
slaifie  should  not  be  done  without  the  concurrence  or 
order  of  two  justices.  Here  the  footway  claimed  by  the 
defendant,'  was  an  old  or  accustomed  road  passing 
through  a  part  of  the  old  inclosures  in  the  paHsh.* 
Secondly,  he  contended,  that  at  all  events  the  defendant 
was  entitled  to  have  the  verdict  entered  for  him  on 
soikie  of  the  issues  on  the  new  pleas,  in  which  it  was 
alleged,  that  the  way  set  out  by  .the  commissioners  wilsr* 
a  way  in  the  same  line  and  direction  as  the  way  which 
was  used  before  the  inclosure  act. 

The  case  came  on  for  argument  at  the  sittings  in 
banc,  after  Trinihj  terra,  1825,  and  the  Court  then  de- 
cided that  the  defendant  was  entitled  to  have  the  verdict 
entered  for  him  upon  the  issues  joined  upon  the  pleas, 
which  alleged  that  the  commissioners  by  their  award 
had  set  out  over  the  allotment  a  footway  in  the  same  line 
and  direction  as  the  ancient  way.  Manyat  then  insisted 
that  the  defendant  was  entitled  to  the  costs  of  the  first 
trial  under  the  rule  of  Court,  for  that  the  defendant 
ought  to  have  the  verdict  entered  for  him  upon  the 
issue  raised  upon  the  second  plea,  which  alleged,  that 
at  the  time  of  the  trespasses  there  teas  a  public  highway 
tver  both  closes.     That  point  was  argued  at  the  sittings 
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in  bana  after  Hilary  term,  1826,  by  BamewaU  for  the  1826. 
p]ainti£^  and  Marryai  and  Ckithi  for  the  defendant 
The  argument  on  the  part  of  the  plaintiff  was  in  sub-  ^^^__ 
stance  as  follows:  the  clause  of  the  local  act,  which 
requires  the  concurrence  of  two  justices  in  case  the 
commissioners  stop  up  old  roads  in  the  parish  besides 
those  over  the  lands  to  be  inclased^  applies  only  to  cases 
where  the  road  to  be  stopped  up  passes  wholly  over 
other  lands  exclusively  of  those  to  be  inclosed,  and 
not  to  this  case,  where  it  passesl  partly  over  the  land 
to  be  inclosed  and  partly  over  other  land  which  was 
not  to  be  inclosed.  The  proviso  in  the  eighth  secdon 
of  the  general  indosfire  act  does  not  apply  to  foot- 
ways, but  to  carriage  roads  and  highways,  which  the 
legislature  deemed  to.  be  of  greater  importance  to 
the  public,  and  therefore  required,  that  before  such 
roads  wexe  stopped  up  or  diverted  the  commbsioners 
should  have  the  conciurence  of  two  justices.  By 
that  section  the  commissioners  are  authorized  '*  to  set 
out  and  appoint  the  public  carriage  roads  and  high" 
ways  through  and  over  the  lands  to  be  inclosed,  and  to 
divert,  turn,  and  stop  up  any  of  the  roads  and  tracks 
upon  such  lands,  so  as  such  roads  and  highways  shall 
renuun  thir^  feet  wide  at  the  least.''  The  term  Jbt^^ 
XDitt^  is  not  mentioned  in  this  section,  and  there  is  no 
other  section  which  authorizes  the  stopping  up  of  any 
pubUc  footway.  It  must,  therefore,  be  included  under 
the  word  irackf  for  it  could  not  be  intended  to  be  in- 
cluded in  the  word  roadsj  for  they  are  directed  to  be 
thirty  feet  wide.  The  term  road,  ex  vi  termini,  applies 
rather  to  a  way  used  for  the  purpose  of  riding  than  of 
walking,  and  it  seems  in  this  section  to  be  generally 
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use]  to  denote  carriage  Toads.  Section  10.  mtiterwea 
tbe  comnnssioners  to  «et  onl^  printe  wayst  sn^  rtwre 
bridle  ways  tmd/botwq^  sre  expressly  mentkned^  if 
tbe  term  rtxifJ  id  this  secdoc  was  not  intended  t6  eon- 
prehend  a  footway,  the  jiroviso  at  the  end  of  it  must  be 
taken  to  apply  to  cariiflge  voacts  only,  and  not  to  foot- 
paths, an  J  if  that  be  so,  then  the  commissioners  hod  the 
power  to  stop  up  the  footway  over  tlie  old  inclosure 
without  the  concurrence  of  two  justices,  and  not  having 
set  it  out  as  a  public  way,  llie  right  winch  the  public 
once  had  was  extinguiahed  by  tlie  award,  Jtex  v.  T/ie 
Commissioners  of  Dean  Inclosttre.  {a)  It  has  not  in 
practice  been  considered  necessary  where  a  footway 
passes  partly  over  the  lands  to  be  inclosed  and  partly 
over  lands  already  inclosed,  to  obtain  an  order  of  jus- 
tices to  stop  it  up.  The  way  not  being  set  out  in  the 
award  of  the  commissioners  has  been  considered  to 
operate  as  an  extinguishment  of  it  If  this  should  be 
held  now  to  be  an  ineflfectual  mode,  it  will  necessarily 
have  the  effect  of  re-opening  many  roads  over  inclosures 
irhich  have  in  practice  been  disused  for  »  long  time- 

The  argument  on  the  part  of  the  defendant  was  in 
sabstance  av  follows:  the  21st  section  of  the  local  oot 
ought  not  to  be  confined  in  construction  to  roads 
which  pass  tvhoUi/  over  othei'  lands  in  the  parish  ex- 
clusively of  those  about  to  be  inclosed,  but  it  compre- 
hends roads  passing  partly  over  the  lands  to  be  inclosed, 
and  partly  over  other  lands  in  the  parish.  Secondly, 
tlie  footway  is  included  in  the  term  road  in  the  proviso  in 
the  41  G.  3.  r.  109.  ,f.  8.     The  object  of  the  legislature 
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wa^  that  in  any  case  where  ibe  puUie  w«re  interested        )JB86. 

in  any  road  passing  through  an  old  tackMure^  diey         ' 

should  have  the  same  seeurity  against  its  being  im->       j««^ 

properly^  stopped  as  they  have  in  an  ordtnaiy  case,  vie. 

diat  it  should  not  be  done  without  the  coDcurreiice  of 

two  justices.     Now,  as  the  puribtie  may  be  as  much  in* 

terested  in  the  continuance  of  a  foolway  as  in  that  of  a. 

carriage  way,  this  is  a  casQ  which  the  legislature  clearljr 

had  in  view ;  but  the  Court  of  Exchequer  decided  in  the 

case  of  Harber  v.  JRafid  (a),  that  ua^r  the  8th  section 

of  the  general  inclosure  act,  the  positive  concurvenee 

and  order  of  two  magistrates  are  absolutely  necessary  for 

the  stopping  up  of  toadsj  whether  they  be  public  roads 

or  private  or  bridle  or  footways.    That  case  is  expressly 

in  point,  and  must  govern  the  present 

CWr«  ad(k  vuk. 

Bayley  J.  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  trespass  foif  eatmng  one  dose 
called  the  Farm  Yard,  and  another  close  called  the 
Motment.  The  defendant  justified  under  a  private 
right  of  way  by  prescripticm  or  grant,  which  was 
n^atived,  and  under  a  public  right  of  way,  which 
was  feund  for  him;  >but  the  public  right  was  stated 
in  two  ways :  first,  as  continuing  down  to  the  time  of 
the  trespass;  and,  secondly,  as  continuing  down  te 
the  time  of  an  inclosure  act  of  the  54  6.  S.^  and 
from  that  time  as  being  converted  fi*om  a  public  into  a 
-private  right;  and  as  certain  costs  will  depend  upon 
which  of  these  is  the  subsisting  right,  it  is  necessary  to 

(a)  9iVM»,58. 

decide 
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dflcide  this  qOMtioa.  The  ckitcs  are  in  the  pariah  cf 
.  J^pla%  and  one  of  them  ma  iodosed  under  the  54  G.  S. 
e.  158^  eatitled  on  act  for  incloiii^  lands  in  Egkam  i 
and  the  other  is  a  Farm  Yard,  and  was  an  old  indosore 
long  before  that  act  Befinre  the  paastog  of  that  act 
diere  was  a  public  footpath  fism  J^ioa  over  the  nn- 
indowd  lands  unto  and  through  the  Farm  Yard,  The 
Farm  Yard  opened  on  the  <^)posite  ude  upon  a  commoo 
road.  The  commisncHierB  under  the  inclosuie  act  aet 
out  what  had  previously  been  this  public  ibo^wth  orer, 
the  land  to  be  inclosed  as  a  private  way  for  the  occi^wew 
of  die  delendant's  farm,  and  whether  this  put  an  end  to 
tile  public  footpath  orer  the  JUotment  and  also  onx 
die  Farm  Yard  is  the  point  in  question.  It  wsa  con- 
tended for  the  defendant  that  the  public  way  cootiQned 
OTO  both,  the  concurrence  of  two  magistrates  bein^ 
as  the  defendant's  counsel  insisted,  essential  to  prereut 
its  continuing  a  public  road;  and  there  having  been 
no  such  concurrence.  The  plaintiff  insisted  that  the 
public  way  was  at  an  end  as  to  both,  or  at  least  that  it 
was  so  as  to  the  Allotment  ,•  and  if  it  was  at  an  end  as 
to  either,  it  was  sufficient  for  his  purpose.  The  point 
depends  upon  the  construction  of  sections  8.  10.  and  11. 
in  the  41G.3.  sess.  S.  c.  109.  and  5*G.S.c.l6S.  e.2l. 
The  8th  section  of  the  41  G.  3,  directs  the  commissioners 
to  set  out  and  appoint  the  public  carriage  roods  and 
highways  over  the  lands  to  be  iodosed,  and  to  divert 
and  stop  up  any  of  the  roads  and  tracks  over  such 
lands,  with  a  proviso  that  they  shall  stop  up  no  old  or 
accustomed  road  leading  through  any  part  of  the  old 
ittclosures  In  such  parish,  township,  or  place,  without 
the  concurrence  of  two  justices.  The  10th  section  re- 
quires 
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quires  them  to  set  out  such  private  roadsi  bridle  ways,  18S6. 
and  footways,  in,  over,  or  by  the  sides  of  the  allotments  as 
they  shall  think  requisite;  and  section  11.  provides  that 
after  such  public  and  private  roads  and  ways  shall  have 
been  set  out,  all  roads>  ways,  and  paths  over  such  lands 
(t.  e.  the  new  inclosed  lands)  which  shall  hot  be  set  out 
as  aforesaid  shall  be  for  ever  stopped  up  and  eztin^ 
guished.  I  shall  afterwards  refer  more  particularly  to 
the  language  of  that  act,  because  die  decision  of  the 
Court  depends  on  the  construction  to  be  put  upon 
it.  By  54  G.  3.  c.  153.  5.21.  the  commissioners  may 
stop  up  old  roads  in  the  parish,  besides  those  over 
the  lands  to  be  inclosed,  provided  it  be  not  done  with^ 
out  the  concurrence  of  two  justices.  It  is,  therefore^ 
either  under  this  latter  clause  in  the  54  6.  8.  or  under 
the  8th  section  of  the  41  G*  3.  c.  109.  that  the  concurrence 
of  two  magistrates  can  be  required.  The  clause  in  the 
54  G.  3.  is  either  confined  to  such  roads  as  pass  wkolfy 
over  other  lands  in  the  parish,  exclusive  of  those  to  be 
inplosed,  and  not  passing  in  any  part  over  the  lands  to 
be  inclosed,  and  then  it  is  inapplicable  to  this  case,  or  it 
also  extends  to  such  roads  as  pass  as  wdl  over  the  lands 
to  be  inclosed  as  oven  other  lands  in  the  parish,  and  then 
it  applies  here;  and  I  incline  to  think  it  extends  to 
both.  There  might  have  been  some  old  roads  in  the 
parish  wholly  unconnected  with  the  lands  to  be  inclosed, 
but  there  might  be  others  leading  over  the  lands  to  be 
inclosed,  and  also  over  other  lands  in  the  parish,  and 
the  latter  parts  of  such  roads  might  be  called  roads  fu^ 
passing  cfver  the  lands  to  be  inclosed  i  and  though  the 
language  be  not  very  accurate,  '<  roads  besides  the  roads 
which  passed  over  the  lands  to  be  inclosed  ;**  there 

might 
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migltL  Uc  public  footwayG  leading  from  one  village  to 
another,  )>assing  through  old  inclosures  Id  the  parish  of 
Eghum  to  the  lands  to  be  inclosed,  and  le&iling  from 
those  lands  passing  through  other  inclosures  in  the 
parish  of  Kgham ;  and  if  such  public  footways  are  not 
wUhiii  the  power  and  the  protection  of  this  cinuse,  tiie 
coDimisKioners  will  be  sble  without  the  concurrence  of 
two  justices  to  stop  up  such  a  rond  and  deprive  the 
public  of  the  use  of  it,  if  the  41  G.3.  c.  109.  gives  tliem 
such  power ;  and  if  the  41  G.  3.  c  109.  docs  uot  give  the 
[wwcr,  they  will  not  be  able  lointerti^re  with  it  at  all  j  and 
it  can  hardly  be  supposed  that  either  of  these  results  was 
intended.  If  the  construction  he  doubtful,  that  con- 
strucUon  should  be  adopted  which,  whilst  it  gives  the 
greatest  power  to  the  commissioners,  mo^t  eSectually 
guards  the  rights  of  the  public.  We  are  therefore  dis- 
posed to  think,  that  under  the  r>\  G.  3.,  the  concurrence 
of  two  justices  was  necessary  to  warrant  the  stopping 
up  that  port  of  this  road  which  was  beyond  the  limits  of 
the  land  to  be  inclosed,  i.  e.  the  part  over  the  Farm 
Yard. 

But  under  the  41  G.  3.  c.  109.  we  think  in  this  case 
the  concurrence  of  two  magistrates  necessary,  as  well 
for  that  part  of  the  road  which  was  over  the  land  to  be 
inclosed,  as  that  which  led  through  the  farm  yard. 
This  depends  mainly  upoo  section  6.  That  BecUon,  in 
some  parts  of  it,  seems  to  have  in  view  exclusively  car- 
riage roads ;  but  in  others,  particularly  in  that  part 
which  relates  to  the  diverting  and  stopping  up  of  loads 
and  tracks,  it  appears  to  apply  to  every  description  of 
road,  whether  a  bridle  or  foot  rond  only,  or  a  carriage 
way  also,  and  we  think  the  proviso  at  the  conclusion  of 

that 
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that  clause  is  not  confined  to  carriage  waysy  but  extends 
to  every  species  of  road.     The  eighth  secticm  provides 
'^  that  the  commissioners,  before  they  proceed  to  make 
any  of  the  divbions  or  allotments  dfrec^ted 'by  any  «i]ch 
act,  (viz.  the  local  act,)  shall  det  out  and  appoint  the 
public  carriage  roads  and  highways,  through  and  overt* 
the  lands  and  grounds  intended  to  be  divided,  allotted^ 
and  inclosed.''     So  far  the  words  are  applicable  %o  «dafr- 
riage  roads.     Then  it  goes  on  to  direct,  that  "  iheyafrfe 
to  divert,  turn,  and  stop  up  any  of  the  toads  or  itaoks^ 
upon  or  over  any  part  of  the  lands  and   grounds  lis 
they  shall  judge   necessary."     There  the  language  is 
altered  from  roads  and  highways,  to  roads  tind  tracks. 
Then  there  comes  a  provision,  which  I  tlunk  Bpt)li^ 
cable  to  "  carriage  roads  and  highways,"  as  contradis*- 
tinguished  from  the  "  rdlids  and  tracks."     That  pro^ 
vision  is,  "  so  as  such  roads  and  highways  shall  be  and 
remain  thirty  feet  wide  at  the  least"     It  is  impossible 
to  say  that  that  provision  is  applicable  to  those  roiads 
and  tracks  which  may  be  diverted,  turned,  tod  stopped 
up.     I  consider  the  section  as  if  the  words,  "  divert, 
turn,  and  stop  up,  &c,"  were  written  in  a  parenthesis ; 
and  it  should  be  read,  *^  that  the  commissioners  shall 
have  power   to    set  out  and   appoint  public  carriage 
toads  and  highways,   so  as  those   roads   shall  be  BhA 
remain  thirty  /eel    wide  at  the  least,    and  so  as  they 
shall   be  set  out    in  such  mode  and   direction,   as  iti 
the  whole  should  be  most  convenient  to  the  public." 
The  words  there,   "  so  as  they  shall  be  set  out"  shew 
that  the  words    roads    and    highways,  which  are  to 
remain  thirty  feet  wide  at  the  least,  are  applicable  to 
'roads  *  which  are  to  be  set  out,  and  not  applicable  to 

those 
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those  roads  and  tracks  which  are  to  be  diverted,  turned, 
or  stopped  up.  The  question  in  this  case  turns  ma- 
lerially  on  the  meaning  to  be  attached  to  ihe  words 
"  roods  and  tracks"  in  ihat  part  of  the  section  which 
authorises  the  commissioners  to  divert)  turn,  or  stop 
up.  If  this  provision  is  applicable  to  carriage  roads 
only,  it  would  be  singular  that  the  legislature  should 
liave  introduced  the  phrase  roads  and  tracks,  and  not 
have  continued  the  phrase  roads  and  kigh'jiai/s,  which 
had  been  before  used.  And  adverting  to  the  other 
clauses  of  the  act,  it  appears  that  there  is  no  provision 
apphcable  to  roads  and  tracks  not  being  carriage  roods 
or  carriage  tracks,  unless  the  words  roads  and  tracks  be 
apphcable  to  every  description  of  roads.  There  is  no 
express  provision  with  respect  to  public  bridle  ways  or 
public  foot  ways,  but  they  must  be  subject  to  tlie  general 
provision  in  the  eleventh  section,  and  if  the  justices 
have  no  power  to  set  them  out,  and  ihey  are  not  pro- 
tected by  this  proviso,  they  must  of  necessity  be  stopped 
up.  The  eighth  section  then  provides,  that  there  shall 
be  a  ro^  in  which  the  intended  roads  shall  be  accurately 
laid  down  and  described ;  and  it  speaks  of  carriage  roads, 
as  being  those  to  which  the  attention  of  the  legislature 
appears  to  have  been  particularly  directed.  Then  comes 
the  proviso,  "  that  in  case  such  commissioner  or  commta- 
siooers  shall  by  such  bill  be  empowered  to  stop  up  any  old 
or  accustomed  road  passing  or  leading  through-  any  part 
of  the  old  inclosures  in  such  parish,  township,  or  place, 
tbe  same  shall  in  no  case  be  done  without  the  concur- 
rence and  order  of  two  justices  of  the  peace."  It  does 
not  say  "any  old  or  accustomed  carriage  road,"  but  uses 
the  word  road  generally.     Now,  if  the  former  part  of 

the 
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the  section,  or  any  part  of  it,  particulariy  that  which  1826. 
relates  to  stopping  up  ways,  applies  not  only  to  carriage 
ways,  but  to  bridle  ways  and  footways  also,  then  the  agaibui 
proviso  must  have  the  same  application ;  and,  therefore, 
when  the  commissioners  are  empowered  to  stop  up  an 
old  carriage  road,  an  old  bridle  way,  or  an  old  foot  way, 
passing  or  leading  through  any  part  of  the  old  inclosures, 
they  must  have  the  concurrence  and  order  of  two  justices 
of  the  peace  for  that  purpose.  The  tenth  section  of  the 
act  seems  to  apply  to  private  bridle  ways  and  private 
footways.  The  eleventh  section  provides,  that  all  roads, 
ways,  and  paths  which  are  not  set  out  shall  be  for  ever 
stopped  up  and  extinguished,  but  that  applies  only  to  such 
roads  as  pass  over  the  lands  and  grounds  to  be  inclosed. 
Those  ways  which  passed  partly  over  lands  to* be  in- 
closed, and  also  over  other  inclosures,  are.  within  the  pro- 
tection of  the  eighth  section.  One  question  therefore  is, 
are  the  commissioners  empowered  by  the  54  G.  8.  to 
stop  up  am/  old  or  accustomed  road  passing  through 
any  part  of  the  old  inclosures  in  the  parish  ?  I  have 
already  expressed  our  opinion,  that  they  may  stop  up 
such  as  are  unconnected  with  and  pass  over  no  part 
of  the  land  to  be  inclosed,  and  that  they  may  stop  up 
such  as  are  connected  with  it,  and  form  a  part  of  it; 
and  if  it  were  doubtful  whether  this  act  in  the  latter  case 
gave  an  express  power,  we  think  from  the  manner  in 
which  the  road  over  the  land  to  be  inclosed  is  con- 
nected with  the  road  through  the  Farm  Yard^  that  it 
gave  the  commissioners  an  implied  power  to  stop  it 
up,  which  is  equivalent.  But  that  power  cannot  be 
exercised  without  the  concurrence  of  two  magistrates, 

.  which  in  this  case  was  not  obtained. 

The 
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1826.  The  consequeuce  k,  ibat  the  defeiKlaut  is  endded  <• 

'    '  aKei-  bis  verdict  on  the   pleas,  which  justify  under  a 

jgMw*        pnbUc  right  of  way. 

Rule  abscdute. 


DicKiNS  agahistjAtivis  and  Smith. 

Where. cuse  ^'^SSUMPSIT.  Plea,  the  general  issue  by  each  of 
ill  difference  the  defendants  separately.     By  an  onler  of  niai 

were  referred  ,  ,      .,  ,■«. 

ii;  order  of  prms  tlie  causc  and  all  matters  in  uinereiice  were  re- 
ibe'Mbi'trawr  ferred  to  au  arbitrator,  and  it  was  stipulated  that  the 
found 'That  costs  of  the  caiise  should  abide  llie  event;  and  that 
°°J'"^"^J|5„  the  arbitrator  might  from  time  to  time  enlarge  the 
HeJd,  tbat  this   time  for  makinK  his   award   by  indorsements   on  the 

roust  be  conisi-  **  ^ 

dcred  OB  a  find-  order  of  reference.      The  arbitrator  after  enlarging  the 

pliuntiffhBd  no  time  twice,  made    his  award,    "  that  there   is  nothing 

iu  ihe  actiiiD.      (iue  to  the  plaintiff."     Jarvts  did  not  appear  by  coun- 

ur  had  poirer     ^^1  when  the  cause  was  called   on   for   trial,  nor  did 

dme  fot^nak-     ^^  attend  or  take  any  part  in  the  proceedings  before 

fag  w.  award,  ^^  arbitrator.     Upon  this  award  the  master  taxed  the 

by  indorsement  ' 

on  the  order  of  costs  of  tlic  cause  and  of  (he  reference  to  Smith,  who 

ratannce;  that 

otder,  toother  demanded  them  as  the  costs  of  the  said  cause  and  re- 

doTHmenis,  en-  ference,  according  to  the  master's  allocatur,  which  fas 

dme.  wtti  made  for  56/.  and  made  no  distinction  between  the  costs  of 

Hold,  that  on     'he  trial  and  those  of  the  reference.     Upon  the  plain- 

u^me'^t  for    ''^^  refusing  to  pay  them,  the  order  of  nisi  prius,  to- 

th^a^Irf^''^  gether   with   the   indorsements  enlarging  the  time  for 

taij  to  produce  an  sffldarit  tiut  the  indsnemenu  were  dalf  nude. 

By  the  order  of  referenee,  cobU  were  to  abide  the  event;  there  were  two  defendanta,  one 
o(  whom  did  not  attend  before  the  orbitritor,  or  lake  anf  part  iti  die  proceedingi  btfUe 
him.  The  master  taxed  tlie  whole  costs  of  the  cause,  and  Ihe  reference  in  one  sum  to  the 
other  defendant,  !>y  whom  payment  was  demanded  of  the  plaintiff.  Tbe  Court  rriiued  to 
grant  an  attachment  for  notipaymeat  of  those  costs-  Query,  Whetber  the  router  had 
poircr  to  tax  coMi  for  the  two  defenduti  scpanttaly. 

making 
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making  the  award,  was  made  a  rule  of  court,  ^d  a  rule  1826. 
nisi,  for  an  attachment  for  non-payment  of  the  costs, 
was  obtained  upon  an  affidavit  stating  that  the  plaintiff  agpmti 
had  been  served  with  copies  of  the  award,  the  master's 
allocatur,  and  the  rule  of  court,  but  it  did  not  state  that 
any  affidavit  of  the  due  enlargement  of  the  time  was 
shewn  to  him,  nor  was  any  such  affidavit  produced  on 
moving  for  the  rule. 

Cressnoell  shewed  cause,  and  contended,  first,  that  the 
affidavit  on  which  the  rule  was  obtained,  should  have 
shewn  that  the  time  for  making  the  award  was  duly  en- 
larged, Halden-  v.  GlAsscoch  (a)  Secondly,  that  the 
award  had  not  determined  the  action  in  favor  of  the 
defendants,  the  finding  being,  **  that  nothing  is  due,"  not 
that  nothing  was  due  at  the  time  when  the  action  was  com- 
menced. Thirdly,  that  Smith  alone  could  have  no  right 
to  demand  the  costs.  That  Jarvis  had  pleaded  to  the 
action,  and  that  the  award  being  general,  in  favor  of  the 
defendants,  the  judgment  would  be  joint ;  that  the  master 
bad  not  affected  to  tax  separate  costs  to  the  two  defend- 
ants, but  had  taxed  the  whole  to  Smith,  and  that  accord- 
ing to  Jordan  v.  Harper  (J),  and  Duthy  v.  Tito  (c),  a 
plaintiff  defeated  in  an  action  brought  against  several 
persons,  could  not  be  compelled  to  pay  costs  to  any  one  ^ 
singly,  but  might  pay  costs  to  any  one  of  them  at  his 
election. 

D.  F.  Jones  contr^,  contended.    First,  that  the  affi- 
davit was  sufficient,  for  that  the  enlargement  of  the  time 
'would  not  have  been  made  part  of  the  mite  of  court, 


♦..   ' 


(o)  SB.i[C.390, 

(h)  lStr,6\S. 

(c)  «5»r.  1305. 

▼wi  V. 

Mm 

unless 

SSO  CASES  m  EASTER  TERM 

1826.        unless  there  had  been  an  atBdavit  tl»at  it  was  diily  made. 

Secondly,  that  it  did  not  appear  that  any  matteis  were 

^oiiui        in  difference  between  the  parties  except  the  action,  and, 
*"  thereibre,  the  award  that  nothing  is  due,  must  be  taken 

to  mean  that  the  plaintiff  was  not  entitled  to  recofar  in 
the  action.  Thirdly,  that  as  Janis  did  not  teppear  or 
incur  any  expence,  either  at  nisi  prius  or  on  lh«  re- 
ference, the  costs  were  properly  taxed  to  Smith  alone. 

Bayi-ey  J.  I  have  no  doubt  that  this  plamt^  would 
have  been  liable  to  an  attachment,  but  for  the  c^jeetkw 
to  tfae  mode  of  taxing  and  demanding  the  costs.  1  take 
it  to  be  a  matter  of  course,  that  where  a  submission  bo  ar- 
bitration contains  a  power  to  enlarge  the  time  for  mak- 
iug  the  award,  and  an  enlargement  of  the  time  is  made 
a  rule  of  court,  that  is  sufiicient  for  the  purpose  of  ob- 
taining an  attachment,  just  as  if  the  award  had  be«n 
made  within  the  time  originally  granted.  This  case 
differs  6-om  that  which  has  been  referred  to,  ibt  there 
the  time  was  enlarged  by  a  judge's  order,  and  that  did 
□ot  appear  on  the  face  of  it  to  be  made  by  the  coneent 
of  the  parties ;  it  appeared  to  be  made  proprio  vigore 
judicis,  and,  therefore,  was  not  binding.  H^ie  the 
parties  agreed  that  an  enlargement  by  the  srfoitrator 
should  be  valid.  The  Court  must  have  credit  for  not 
making  it  a  rule  of  court  without  a  Bufficieot  affidavit. 
If  that  were  otherwise,  every  rule  for  an  attacbtoent 
for*  disobedience  to  a  rule  of  court,  must  be  a  rule 
nisi.  It  was  next  objected,  that  the  award  detcided 
nothmg  as  to  the  right  of  action,  at  the  time  w^tea  thf) 
submission  was  made.  But  I  think  the  findii^  th^ 
nothing  it  due,  sufiGcient.  It  is  to  be  presumed,  that 
things  remun  iu  statu  quo,  from  the  time  of  the  sub- 


.Ja»t]s. 
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missioDi  unless  the  <^ntrai7  ba  shewn.by.  affidavit;  that       .1326. 
objection,  therefore^  fiujbs.    The  only  difficulty  that  I       .. 
feel  is  upon  the  third  objection  that  was  raised.     It  ap-        ^^^ 
pears  that  all  the  coats  were  taxed  together,  at  the  ^um 
of  56/.     By  the  submission,  costs  were  to  abide  the 
event;  that  being  in  favour  of  the  defendants,  the  costs 
would  accrue  to  them  both  jointly  or  to  each  separately. 
Whether  there  could  be  a  separate  taxation  and  a  se- 
parate adjudication  of  costs  to  each  defendant,  I' am  not 
prepared  to  say;  I  believe  that  in  all  cases  hitlierto, 
costs  have  been  taxed  to  defendants  jointly^  hs^g  the 
distribution  to  themselves.     If  there  could  be  separate  . 
judgments  for  the  costs,  the  plaintiff  would  be  liable -to 
separate  executions,  which  would  be  a  great  hardship. 
But^  admitting  that  the  costs  might  be  so  taxed,  I  am 
not  clear  that  there  has  been  such  a  taxation  in  this  case 
as  to  entitle  Smith  to  claim  the  costs  by  himself.    If  the 
master  had  taxed  the  costs  of  the  trial  and  the  reference 
separately,  Smith  alone  might  have  demanded  the  latter 
on  his  own  account,  and  ^t  the  same  time  might  have 
demanded  the  costs  of  the  trial  for  himself  and  his  co- 
defi^dant    Upon  this  allo^tur  it  must  be  taken  fpr 
granted  that  the  master  included  the  costs  of  the  trial 
and  the  reference  in  one  sum,  and  Smith  does  not  ne-^ 
gative  the  paymept  of  those  costs  to  Jarvis.    Under 
such  circumstances  the  rule  fiur  at)  iittachment  cannot 
be  made  absolute.    Even  supposing  it  possible  to  awaiid 
costs  separately  to  the  different  defaidants,  that  power 
is  so  very  questionable,  that  had  it  been  doiie^  we  should 
not  have  beeu  warr$nted  in  grantuig.  an  attachment 
The  plaintiff  ought  to  have  an  ppportimity  of  putting 
!the  questiop  upon  the  record.    The  rule  most,  therefore^ 
be  discharged,  and  no  injury  can  be  done  by  this,  for 
I        '  M  m  2  if 
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it  Smith  hu  a  right  to  rec^re  the  costs  irfaidi  Iwvb 
lieen  taxed,  be  may  briog  an  action  to  recover  them. 

HoLROTD  and  X^ttledale  Js.  concamd. 

Rnledudutged. 


Cbadwick  agamst  BmnoNO. 


BjOu  iftdiOf    A    RULE  nui  had  been  (rfitained  for  e 

ler  court  of  -*■  ■».  .  ^.  ~ 

corudrnce  ict,  gestion  OS  the  roll  in  this  cause  pttrtoant  to  the 

23  G.  a.  c.  3S.  ■  _  ,  „  —.—,.. 

1. 19..  the  Statute  of  the  23  Or.  2.  C.SS.S.  19.     The  affidant  in  sop- 

eoiitiai  to"  P°i^  ^  ^6  mle  Stated,  that  the  deftodant  at  the  com- 

fftba'ju'i^e'ad  tncncement  of  the  soit  was  residing  and  inhabitiDg  in 

'■Ti^  w,  -  ^^  county  of  Middlesex,  and  liable  to  be  summmed  to 

"ch  ^ih^  the  court  of  requests  for  the  county  rf  MidtBaex  ;  and 

Ktdici  ofihe  that  the  plaintiff  obtained  a  verdict  for  1/.  ISi.  Id.  and 

Jury  b  condu- 

iiT<^  HMt  a  no  more.     The  aEBdavit  against  tfae  rule  stated  that  the 

Tardict  having 

beao  round  for  plaintin  was  an  apothecary,  and  that  the  action  was 

U  18*  in  an  ,  ,  r-        t  -ti  p 

•ctioa  brought  Drought  to  recover  9/.  17$-,  the  amount  of  a  bill  tor 

ui^^xUta      medicine  and  attendnnce  which  had  been  delivered  to 

gJJI^^^';^    the  defendant  at  Christmas  1821,  that  that  bill  had  beai 

Sid^tob?'    '^^""^^  ^y  P"^  payment  to  6L  5s.;  that  the  plaintiff  at 

niierHl,  aU  the  trial  could  only  prove  items  in  the  bill  to  the  amount 

though  It  ^t. 

pewed  b7  aa>  o£  6l.  55.,  although  the  whole  amount  of  his  InU  had  been 

davit  that  tho  , 

driM originalljr  incurred;  that  the  defendant  admitted  at  the  trial  that 

and  bad  been'  l^-  ^3s.  was  due  to  the  plaintiff,  and  gave  evidence  of 
paitlai  p^-  P*"^  payments  on  account  to  the  amtnint  of  4-L  2s.,  al- 
^n"  and*^  though,  in  fact,  the  plaintiff  had  never  received  more 
Sld^ff'h!^'  **"  *'•  '^*"  **"  account;  but,  that  even  assuming  that 
ftUed  in  proT.  4/.  2s.  had  been  paid,  there  would  still  have  remained 
ingwmtofthe  '        * 

twnii  in  hit       due  to  the  phuntifl^  a  sum  exceeding  40$. 

Sassell 
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HusseU  now  shewed  cause.     Here  the  origmal  debt        1826. 
exceeded  405.     In  M^CoUam  v.  Carr  (a),   which  was  a      -, 
case  upon  this  statute,  it  appears  to  have  been  the  opinion        agabut 
of  Eyre  C.  J.,  that  a  suggestion  ought  not  to  be  entered 
in  any  case  where  the  original  debt,  being  above  40s., 
has  by  a  balance  of  accounts  been  reduced  below  that 
sum,  upon  this  ground,  that  if  it  were^  the  most  intricate 
point  in  accounts  between  merchant  and  merchant  might 
come  to  be  decided  in  the  county  court.     In  the  South' 
xvark  court  of  requests  act  there  is  a  clause,  that  it  shall 
not  extend  to  any  debt  for  any  sum  being  the  balance  of 
an  account  on  demand,  originally  exceeding  five  pounds. 
A  debt  originally  above  five  pounds,  but  reduced  under 
that  sum  by  partial  payments,  has  been  held  to  be  within 
the  exception  of  that  act.  Fountain  v.  Young,  {b)     It  is» 
true,  that  in  Bateman  v.  Smith  {c\  it  w^  held  that  the 
defendant  was  entitled  to  enter  a  suggestion  under  the 
statute,  23  G.  2.  c.  3d.  5. 19.,  in  a  case  where  the  plain-  . 
tiff's  demand  having  exceeded  405.,  was,  at  the  trial, 
cut  down  below  that  sum  by  the  defence  of  infimcy. 
But  there  is  no  authority  to  shew  that  where  the  original 
demand  being  above  405.  has  been  reduced  by  payments 
OD  account,  the  defendant  is  entitled  to  his  costs. 

Abbott  C.  J.  The  words  of  the  stat  23  6. 2.  c.  33. 
s.  19.  are  peculiar.  They  are,  "  if  the  jury  upon  the 
trial  of  such  cause  shall  find  a  verdict  for  the  plaintiff 
under  405.,"  the  defendant  shall  be  entitled  to  recover 
double  costs.  The  attention  of  the  Court  was  called 
to  the  language  of  this  statute  in  Bateman  v.  Smith. 

(tt)  1  Boi,  j-  PvU  S83.  (6)  1  TaunU  GO.  (c)  M  Batty  SOll 

M  m  3  Tb^e 
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1826.        niere  Loixl  Ellenhm-ough  dS.iletf^  "  The  jUry  ll 

J: found  a  verdict  under  40i.i  iSe  ^eftudUit  it^iMad  to 

Cnitrwicc  .  ,      ^,,,   . 

against        double  costs  bv  the  very  *ttfdi  of  iJhi'llct.'*     rvUuit 
BVHrina.  "^  i,  jii-  d. 

is  not  possible  to  pat  any  Mber  ttttntrunum  apAll  IMM 

words,  and  the  jury  in  tlib  Cto*  hs^^  fMhaltttfAtX 

for  1/.  ISs.  only,  the  deWaant  Jar  eritlUHi  W  ieotntat 

double  costs.    The  rule  foif  entering  A  anggertkntnut 

tibtfefore  b6  made  Hbsolate.  

IbaHiMciaU. 


Gbazbbrook  and  Another  agimutJiAvu. 

PtUoBbwri    J^EBT  on  bond.     Ple»  flnt,  after  mavtag  «y«r  of  the 

tiMp«fttm.  bond'  and  <^  tb«  «onditioa,  non  at  fntaiMb  ^Tlw 

award  to  tw        con^tion  recited  that  differences  had  arisen,  and  ware 

£aannuii«I   '^*"  deptnding  between  the  defendant  and  the  plunti^ 

P^^!^        and  an  action  at  kw  having  been  oonnnenced  in  the 

■^■^"VJ™*  Court  of  King's  Bench  by  Uie  plaintifia  agmnst  the  de- 

tntor  ifaould      fendanti  and  the  parties  being  then  at  isue  ther^,  and 

awntne  the  , 

wiiBcne*  pro-     the  case- being  set  down  for  ifae  London  sittings  1SS4,  in 

puiia  in  dif-     Order  to  put  an  end  to  such  difl&rences  and  disputes,  and 

that  the  aibl-  '  ^<>  RvoiA  the  expence  of  proceeding  to  the  trial  of  the 

wl^  atapoiiit-  *"''•  *''^  parties  had  agreed  to  submit  all  matters  «o  at 

mcDt*  for  pro-  jggyg  ^,  ^j^  arbitrament  of  A.  B.,  who  was  toexamine  the 
cecdiDg  wilA  ' 

the  leftreoca, 

ud  examined  Vrilneisei  produci!d  b;  the  plaintiff,  and  occupied  the  whole  of  the  tine  at 
the  meetingB  reipeetively  inaoilonig;  that  plaintiffi,  on  the  da;  wbea  the.linie  Ibr  making 
the  award  eipired.  doted  llieir  cane,  and  defendant  wai  call^  upon  to  enter  upon  hi* 
defence;  that  at  (hat  time  sn  inaufficieni-titM  retbainadfor  tba  daftndaot  U  bring  Aicwarll 
and  examine  his  witnc'iscg ;  tiiat  he  reqnisted  the  aihitralor  to  allow  bim  reaaonable  time 
to  hring  forward  and  ciamine  hii  witnesses,  which  the  arbitrator  refuied.  widiout  the  con- 
sent of  the  plaintifii,  and  which  consnt  the  plaintifis,  although  requeated  b;  tfaa  defendant, 
refused  to  grant,  and  tlie  arbiirator  refused  to  allow  the  defendant  anjr  further  time,  although 
he  had  several  material  witnesses  to  examine,  of  which  tfa*  ariMlrator  and  the  plaintifls  bad 
notice ;  Held,  upon  general  demutier,  tfaat  this  plea  was  bail. 


ism 
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witneMes  to  be  produced  bj  tb€lp«tie%  upon  oftd^  fteJ  i      IMS. 
The  oondition  was  for  tbe  performanoe  of  the  award  of  the 
arbitraior,  to  be  made  on  or  befofe  tbe^th  4E  NaoemUr» 
then  next.    nSeoond  plea,  tiiat  the  arbitrator  in  theoondK « 
tioB  of  the  bcmd  mentioned,  after  the  making  tfielieo^  to 
wit,  x>n  the  t26th  day  of  Jbi^  1824,  at,  kc  look  upon  lm»- 
self  tbe  burden  of  the  leferenoe,  and  afterwards- and  be- 
tween the  making  of  the  said  snppoMl  writing  oUigatovy, 
and  the  8th  day  ct  November  next  ensning-the  date  thereof 
being  tbe  day  thereby  appointed  for  making  his  award, 
made  divers,  to  wit,  six][appointment8  for  proceeding 
with  the  reference,  to  wit^  on,  &c.;  and  on  those  days 
and  times  examined  divers,  to  wit,  fiTe*  witnesses  bcought 
forward  to  the  arbitrator  to  be  examined,  touching  the 
matters  referred,  by  and  for  and  on  behalf  of  the  plain- 
tiffi,  and  oocopied  the  whole  of  the  time  of  the  said 
meetings  respectively  in  so  doings  to  wit,  at,  &c.    ^veiv 
nfcnt,  that  at  the  histof  the  said  meetings  to  wit,  on  the 
said  8tb  day  of  NaoenAer  18fi4,  the  plaintiffi  dosed 
dieir  case  before  the  arbitrator,  and  the  defendant  was 
then  called  upon  by  the  arbitrator  to  enter  upon  his  de- 
fence thereto ;.  that  at  the  time  the  plaintiflb  closed  thdur 
case  before  the  arbitrator,  a  short  and  insufficient  tim% 
and  not  a  reasonable  or  proper  time^  to  wit,  twelve 
hours  only  then  remained  for  the  defendant  to  bring 
forward  and  examine  his  witnesses  before  the  arbitrator 
upop  the  merits  of  his  case,  and  the  defendant .  then 
requested  the  arbitrator  to  allow  to  hio^  forther  and 
reasonable  time  to  enable  him,  the  defendant,  to  bring 
forward  and  examine  his  witnesses,  which  the  arbitrator 
reftised  to  do  without  the  consent  of  the  plaintiff ;  and 
which  consent  the  plaintifis,  although  requested  by  the 
defendant,  refused  to  grant,  and  the  arbitrator  altogether 
.  ffBJMfc J  to  «lk>w  to  the  defendant  any  forther  or  reason- 
*Va    *  Mm  4  •      able 
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able  time  to  brin^  forward  his  mtoesses  to  be  e 
before  liim,  the  arbitrator*  although  the  ddeoduttJuklJ 
(livers,  to  wit,  four  material  witDesKs  to  bring  fiwwaid  - 
and  examine  on  his  part  aod  behalf,  of  which  the  ailn- : 
trator  and  (be  plainuffi  had  notice.  And,  theiaqx»,  dta  i 
defendant  aftenntrds,  to  wit»  oo  the  sud  8th  da;  ofMof.- 
vimber  1824>  b;  deed  revoked  bis  said  submisakx^  and 
afterwards  and  b^re  the  arbitmtor  made  his  award,  gsTe ' 
him  due  noUce  of  such  deed.  .  Demurrer  Mid  joindsr. . 

CampMl  in  support  of  the  demurrer.  The  pleu  ai« ' 
bed,  for  they  admit  that  there  has  been  a  svmealSaa  of' 
the  submission;  and  do  evrat  can  enaUe  die  party  to. 
revoke  the  submission  withoBt  incurring ,  the  penalty  ^ 
the  bond.  Jn  the  year-book  of  the  5th  JSi<.4.  dted. 
in  Vinior^s  case(a),  and  in  Warburttm  v.  Sterr(i},  it  is 
said,  "  If  I  am  bonndtto  stand  to  the  award  which  ' 
.  J,  S.  shall  make,  I  cannot  discharge  that  arbitrament, 
because  I  am  bound  to  stand  to  his  award,"  In  a  late 
case  of  Brawn  v.  Tanner  (c),  a  revocation  of  a  submis- 
sion  to  arbitration  before  award  made  was  held  to  bc^ 
in  effect,  a  breach  of  an  agreement  to  stand  to  abide  and 
perform  an  award.  There  is  no  case  or  dictum  where 
a  plea  of  this  sort  has  been  held  to  be  pleadable,  nor  a 
precedent  of  any  such  plea  to  be  found  in  any  of  the 
books  of  entries.  If  an  award  had  been  made,  and  an 
acdon  had  been  brought  upon  the  bond  for  non-per« 
formance,  a  plea  impeaching  the  award  would  not  faave 
been  good,  (d) 

G.  R.  Cross  contHU     A  revocation  of  the  submission  is 
not  always  a  breach  of  the  condition  of  the  bond.  In  Qtr- 

(o)  eco.  16S.  (*)  4B.4:C.  los. 

(•:}  1  Mae.  {-  rmmgt,  4el.  {a)  1  IFmi.  Samd.  E38.  a.  S. 
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tis  T.  PaUs  (d).  Lord  EOenborough  uid,  apeskiog  of  a . 
general  snbmbsioii' without  any  limitatioa  of  timc^  that 
it  was  open  to  the  parties  to  have  requested  the  ar- . 
bitrators  to  proceed  within  a  reasonable  time,  and  if  after . 
such  request  the  arbitrators  had  n^ected  or  refused  to 
proceed,  the  parties  might  revdie  the  authority.    And. 
if  not  making  an  award  within  a  reasonable  time  after, 
request  is  a  good  ground  for  revocation^  k  fortiori  the. 
refusal  to  examine  witnesses  after  request  on  one  side  is. 
So  in  answer  to  an  action  upon  the  bond  matter  im* 
peaching  the  conduct  of  th6  arbitrator  may  in  some 
cases  be  pleadedi  Mitdell  v.  Siavd!f.{b)    One  of  the-, 
terms  of  the  submission  in  this  case  was  that  the  wit- 
nesses should  be  examined;  but  here  they  were  not 
examinedf  and  the  plaintiflf  having  occupied,  in  prov* 
ing  his  own  case^  the  whole  time  originally  allowed, 
reftuied  to  consent  to  the  allowance  of  fiirther  time  to 
the  defendant    Now  it  is  a  dear  principle  of  law  that 
if  there  be  a  feoffment  on  condition,  the  non-perferm- 
ance  of  the  condition  by  the  feo£fee  is  excusable,  if  the 
performance  of  it  be  rendered  impossible  by  the  act  of 
the  feofibr.     In  Braddick  v.  Thompson  {c\  indeed,  it 
was  held  that  partiality  or  improper  conduct  in  an 
arbitrator,  in  making  his  award,  without  hearing  the 
ddendant  and  his  witnesses,  could  not  be  pleaded  m  bar 

■ 

to  an  action  on  the  bond  conditioned  for  the  perform- 
ance of  the  award,  but.  was  only  matter  for  application 
to  the  equitable  jurisdiction  of  the  Court  to  set  aside 
the  award. 

Batley  J.     That  case  is  an   authority  in   point. 
This  is  not  like  the  case  put  of  a  feofiinent  upon  con- 

■ 
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iWiRK  fiw  tfi9  pUotiff  JB  4liiK  oue  )w»  dfiM -M  •Gfr  t» ' 
IfWNDttb*  icbitntM  fi«i«Bakmg  hU'Mraii^  b«k  lk« 
dcAndabti  by  Mtrakisg  th»niblniMion  ha»daaB  nHh  as 
aM.  Banife*^  th«  {daM  mr»  b^in  fttio.; '^t^ii  aot 
saffideBt'ibr^M  ddandaattaMf dN«b»«fW>«a#fto 
fat^  fbqwmi  tw  witneiM^  U  Mghl'tolhiM  t/tigti 
Att  be  bMl  dbua  Atn^  ani  to  bofs  riKim  4ii  pMfitm- 
■M  im  bik  trnwcr  at  all  eveou. 

-  Houion)  J.  I  am  of  die  sante  c^inbn.  The  pica 
•ba«»aid«paad«finojredia8^b«ttfa«t»ii  aaialipgarioa 
dul  ^nwf  of  dia  ii«c«mI^  of  kiore  time  «JvgireB. 

JudgmcBt  fbr  tb*  plaUMin^ 


The  Kino  iigwuf  J.  8.  S.  Coou.    : 

'T'HIS  was  an  mdictmeDt  against  James  Stamp  Sutton 
■  contpincr;  Cofike,  Rickard  Stafford  Cooice,  James  Siasell  Miles, 

two  plnded  not        , 

guiiiT,  oDi  Ana  Richard  Jenkinson  for  a  conspiracy  to  diaqoiet  and 
abMcmcDt,  to  disturb  Sir  George  Jemingkum,  Batt,  in  the  pcMsession  of 
then inua        Certain  sstatos, - bj  unlawfiii  means  and  deriees ;  to  mo- 


demurrer,  the 

Ukea  down 


tfaefo^'nCTer  ^^  ^'^  tenants,  and  to  obtain  money  from  his  teoaats  by 
gJP^'  ^-  falsely  pretending  that  the  title  of  BJckard  Steward  Cooke 
of  the  to  the  estate*  had  been  admitted  by  Sir  George  Jemirtg- 
ham  to  be  valid.  To  this  indictment  which  was  found  at 
the  Summer  assizes,  1 823,  and  removed  into  King'e  Bench 
plewiednM  ^t  the  instance  of  the  prosecutor;  James  Staxp  Sutton 
fitted,  and  ibe  Cooke,  and  Richard  Jenkinson  pleaded,  not  guilty ;  and 
oUkt  wai  found 

*' guilty  of  cDiiipuiDg  with  him  vAut  )>lesded  in  abatement."  The  detnuner  wis  after- 
wudi  irgiued,  and  Jiidgment  of  reipandiiat  oustei  giTen,  whereupon  a  plea  of  not  guiltf 
,wi»  pieadedi  Held,  that  the  Court  might,  before  the  trial  of  (hat  defendant,  piononncc 
judgment  upon  th«  one  that  hod  bi«n  rniind  guilt;. 
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JEftv  iietar  Appeal^'    Tin  drffa^ 
Obpte  pleaded  in  aWtewenlb    To  Alt'pldttkgre  w«t«^. 
dmunwr and joiniler.    Wkile tha dani|imrira» p^id^ J 
ing,  ▼!£.,  at  the  l^mnguAeBf  1884^  |nr  the  eonnty  al^* 
Ghueester^  the  iisiie  joined' betwaan  the  Groam  and  di» 
two  defendants  who  had  pleaded  :the  ganaial  ifltae^  came 
on  to  be  tried,  whan  the  jniy  latamM  a  faidiet^  whidi 
was  recorded  in  the  following  tennt;  ^  Jh  S^Sk  Cooke 
gmhy  cf  consphing  with  his  brother  Bichard  Sbsffbri 
Cooke  s  Jenkinson  not  gnSty «^   Tie  demarrer  was  argned 
bdbre  three  of  die  Judges  of  this  court  at  their  nttinga 
after  Easter  term,  18d4|  when  judgment  was  given  fer 
the  crown,  and  JR.  S.  Cooke  required  to  ansfoef  aoet  to  the 
diarge ;  and  in  the  following  Drinihf  term  be  pleaded 
the  general  issue.    The  record  was  not  taken  down  for 
the  trial  of  J3.  S.  Cooke;  but  judgment  was  in  Trinity  term 
mbfed'for  against  J.  S.  S^Cocketaa  the  ^nvietion ;  and 
#aii  postponed'  from  term  to  term  on  affidai^ts  of  the 
defendantfs  iUnesfs,  until  Micka^mae  teris^  48255  when 
Campbell  obtained  a  rule  nisi  for  staying  thei  judgment,  on 
the  ground  that  the  Terdict  of  the  jury  negatii^  all  the 
conspiracy  charged,  except  with  A  S.  Cooke^  who  was 
still  to  be  presumed  innocent,  who  had  pleaded  not 
guiitf,  and  whose  acquittal,  if  be  should  )be  tried  hera- 
aftisi*,  would  be  a  irirtual- acquittal  pfjl  S*  S.  Cooke^  and 
i^enderany  judgnmntpassed  on  him  erroneous.    •  Against 
this  rale  ul  last  Hilary  ttirm 


18S8; 
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'Taunton^  OldtmU  BusgeU,  fufd  Taf/burd  ^he^^ed  cause. 
The  finding  of  the  jury,  that  J.  5.  S.  Cooke  was  guilty 
of  conspiring  with  R.  S.  Cooke^  does  not  acquit  him  of 
conspiring  with  other  persons.  But  supposmg  it  to 
have  that  effect,  still  the  Court  may  proceed  to  pass 
1   '  judgment 
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1826.  jadgqMOt  upMt.die  deftndint,  who  hu  bem  fbuad' 
^—  nil^.  All  the  aatboritiea  an  asuiut  this  uKilkilioa  > 
etitbut  toitajthcjudgoMDL  IaBetw.,KitmerJafaadMBort(»),  ■ 
lAo.were  indicted  for  s  oon^rKr^t  tbe  fonner^Jone  v- 
poand,- pleaded  to  imic^  •ndwat^foandgidk^teDd^- 
Poiirt,  after  ugnmeD^  proceeded  to.iCBtcooei!  end  lin. 
Bem  J.  Niccell*  (b)t  the  defendeot  waa  conriCted  «f  flaw  ■ 
■l^riiig  with  one  Bi/gragat  who  mt  then  deec^  end  being  ' 
fotnid  guilty,  the  Court  pessed  sentence  and  nooffoind 
the.caw  of  Sae  v.  Kmnenlaf.  So,  also,  in  Sat  y.  Seelt 
and  I&mt  {c\  six.  were  iodieted  for  a  rio^  two  died  be^ 
fen  trial,  two  wefe  acquitted,  aod  Scott  mdHnu  woe 
found  guilty.  A  motion  was  made  in  aneat  of  judg-' 
meat,  on  the  ground  that  two  perstKuakiae  could  not 
be .  gnil^  of  a  ribt  Lord  MoHf/Sdd  said,  "  StM.  were 
indicted,  two  of  them  are  acquitted,  two  an. dead,  np- 
tiied.  The  juiy  hare  found  tbcse.two  guilty  of  .a  rio^- 
consequently  it  must  have  been  tc^ther  with  those  two 
who  have  never  been  tried,  as  it  could  not  otherwise 
have  been  a  riot;"  and  the  rule  was  discharged.  It  is 
not  to  be  assumed  that  the  other  defendants  will  be  ao< 
quitted,  merely  because  that  is  possibly  and  the  joiy 
having  found  this  defendant  guilty  of  a  complete  of- 
fence, even  supposing  the  verdict  to  be  a  n^ation  of 
the  conspiracy  with  any  but  R.  S.  Cooke,  the  Court  ought 
to  pronounce  judgment.  There  are  many  cases  beades 
those  already  cited  which  warrant  such  a  course.  In 
T^oi^s  case  (_d),  he  and  two  others  were  indicted  for  a 
conspiracy.     T^odj/  pleaded,  and  was  found  guil^,  the 
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(«)  In  the  report  of  this  earn  in  iimrearBoU,  14  JT.e.  S5*^ltis 
«id  that  a  writ  of  cooipincj  was  bfouglit  i^^aiait  two^  ooo  plaaded  in 
•batwngnt  of  the  writ,  tike  other  to  tbf  actloa.  I«ue'  waa  taken  om  iStm 
plea  m  abatement,  and  ibnnd  tar  the  plaintiff;  and  tfao  daaa^gee  aeiMud 
at  eOL  llie  plaintiff' prayed  to  have  jodgment  Ibr  tiioee  daaa^gea  i^gainel 
bim  who  pleaded  In  abatement^  and  offered  to  releeee  the  action  ae  to  tbo 
other  deAndant  But  it  waa  eaid  that  could  not  bo  done^  ae  one  oould 
not  be  guil^  of  conipiracy;  and  then  the  caea  waa  adyoumcd.  Sop- 
poeing  that  report  to  be  correct,  the  ofikr  to  releaie  tlie  action  ae  to  die 
defendant  who  pleaded  in  her  might  be  coneidered  equifalent  to  an  admla- 
rioo,  thil^bo  was  not  guilty  of  tbo  conspiracy;  and  then  then  would  bo 
food  reaeon  for  sayings  that  tiie  phuntiff  conld  not  havo  judgment  against 
the  other  defendant.  The  tame  case  is  thus  reported  in  JFU$u  Aht.  Comtp. 
pL  ].:  *'  Conspiracy  waa  brought  by  one  against  two»  ono  i^eaded  in 
abatement  of  the  writ  upon  which  the  plaintiff  and  ho  were  at  ieno;  the 
other  pleaded  in  bar,  to  which  the  plaintiff  demurred;,  wid  tho  imoe  was 
found  for  the  plainti^  and  die  ber  found  agsinet  him ;  and  It  wae  the 
opfaiion  (ic.  of  the  Court)  that  the  phJntiff  riiould  hafo  judgment 
i^^aiaat  him  who  pleaded  to  die  writ,  although  the  other  had  been  acquit- 
ted, because  he  was  not  acquitted  by  Tcrdict^  but  by  plea ;  and  It  might  be 
that  they  both  conspired  together.*'  This  eascb  then,  is  far  from  being  aa 
authority  for  saying,  that  judgment  cannot  bo  gtfon  i^painet  one  of  two 
perMOs  for  a  conspiracy  before  the  other  has  been  tried.  The  opinion 
eipiinstd  at  the  end  of  the  case,  if  intended  to  be  taken  generally,  and 
without  reference  to  the  matter  pleaded,  is  lomewhat  lingular,  and  Is  in- 
coneielent  with  another  case,  the  conclusion  of  which  is  found  in  8  £r.4. 6* 
and  the  beginning  hi  9  J7.  4.  9.  That  was  ooospfatey  agafais|  ono 
tkkaUmji  and  durteen  odiers  for  ooospfatey  to  indict  tho  plaintiff  in 
te  Mtfahalaci.    J5feAM((^  plcdkd,  Ait  btwM  bailiff,  and  In  obodienoo 

to 


Others  not  having  pleaded;  and  npon  a  modon  to  stay  18S6. 
the  judgment,  Lord  HdU  said,  <<  If  one  be  acqnitted  in 
an  action  of  oonspirac^,  the  other  oannot  be  guilty;  but 
where  one  is  found  guilty,  and  the  other  oomes  not  in 
upon  process,  or  if  he  dies  hanging  the  sui^  yet  jndg« 
ment  shall  be  upon  the  verdict  against  the  other.**  And 
he  cited  24  EAm.  8.  34^  which  b  directly  in  point  In 
Tkodif%  case,  the  14  JFf.  6.  85.  was  cited,  as  an  aUtfao- 
ri^  for  the  defiuidan^  but  no  judgment  was  given  in 
that  case,  (a) 
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Campbell,  cootrk.  The  Court  ought  not  to  proMetl 
itlaw  to  give  Judgment  against  the  defaudanti  who  has 
been  found  guilty.  The  jury,  by  their  finding,  nega- 
tived the  charge  of  conspiring  with  any  persoo  but  R.  S. 
Cooic  lAbbottt  C.  J.  Did  R.  S.  Cooke  plead  not  guilty 
before  or  atler  the  trial  ?]  AAer  the  trial;  but  there  is 
neither  case  or  dictum  to  be  fouud,  tliat  wlvere  there  is 
an  iadicDnent  against  two  for  s  conspiracy  bolii  plead, 
<and  one  baa  been  tried  but  not  the  other,  the  Court  can 
proceed  to  give  judgment  against  the  one.  In  Rex  v. 
Khmeriley  and  Moore  the  latter  had  not  pleaded,  and> 
therefore,  could  not  be  tried;  and  although  a  repug- 
nancy might  aHerw-ards  have  appeared  on  the  record, 
had  he  pleaded  and  been  tried  and  acquitted,  yet  the 
Court  thought  that  very  remote  possibility,  not  sufiici^t 
cause  for  staying  the  judgment  In  Rex  v,  Scolf  and 
.  Hams  no  repugnancy  could  appear  on  the  record,  lor 
the  two  "with  whom  tlie  defendants  were  found  to  have 
committed  the  riot  were  dead,  and,  therefore,  could  not 
afterwards  be  acquitted.  TAodi/s  case  was  ^redsdy 
like  that  in  Strange/  he  was  found  guilty,  and  the  other 
two  who  were  indicted  with  him  had  not  pleaded ;  and 
Lord  Haie  puts  the  two  cases  of  co-defendants  dot 
coming  in  or  being  dead,  but  he  does  not  appear  to 
contemplate  the  case  of  a  co-defendant  having  pleaded 


to  ■  writ  rrom  (he  BfaeriB*,  lummoned  the  juiy,  and  being  in  mttenduica  on 
the  court,  wu  compelled  to  be  iworn,  aod  my  what  be  knew  of  the  tnot- 
action.  Tvelve  juMified,  on  the  ground  thM  tbey  were  jurymeo,  cocd- 
pelled  by  their  oath  end  the  wilfaority  of  the  lav  to  do  what  they  did. 
Tbe  other  pleaded  to  inae,  and  tras  found  not  guilty.  Upon  demuncr 
lo  the  other  pIcM,  judgment  wm  giren  for  the  twelve  jsrymen,  and  there- 
upon it  wai  held,  that  the  plaintiff'  could  not  recorer  again*t  Ekheilaiiif, 
becauie  he  alone  could  not  be  guily  of  conspiracy. 

but 
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but  not  haying  lyeen  tried*    So  in  tbeedse-tshed'from        18S6. 

If 

24f  Edw.  3ii  S4iij  .nt^hicb  was  a  civil  ilotibiii  the  defesdant      ^   ^ 

"Tim  Kivq 

agninst  whom  the  judgment  was  given  was  the  only  one  HS^^'*^ 
that  bad  t)leaded.  (a)  In  the  case  of '  principal  and  ao- 
cessary,  although  the  latter  may  be  compelled  to  answer 
before  the  principal  has  appeared  and  answered,  yet 
the  plea  cannot  be  tried  before  such  appearance,  or  Ae 
attainder  of  the  prijQcipal,  unless  he  desires  it  himtelf : 
Hawk.  P.  C.  b.  2.  c.  29.  s.  4^5.  (&)  \Bmfley  i.  Suppose 
the  accessary  chooses  to  be  tried  before  ibe  principal 
has  pleaded  and  he  is  convicted,  what  is  the  consa* 
quence  ?J  Judgment  may  then  be  given ;  but  here  the 
defendant  <k>uld  not  object  to  being  tried  separately. 
The  law  in  high  treason  is  analogous  to  thiit  in  felony; 
a  person  cannot  be  tried  for  harbouring  a  traitor  until 
the  latter  ha^  been  convicted ;  Fostet^s  Cr.  Ldxm.  548.    ' 

Abbott  C.J.  I  am  of  opinion  that  this  rule  must 
be  disohsirged.  Two  points  have  been  made  in  argu- 
ment, fiifet^  that  tlie  jury  have  negatived  any  conspiracy 
between  the  defendant  and  any  other  persons  exempt 
JR.  &  Cooke.  It  is  by  no  means  clear  that  thei^  verdict 
does  imply  such  anegiative,  bat  £t  is  not  necessary  to 
pronounce  an  opinion  upon  that  pomt.  Xieaving  ^t 
question  doubtful,  the  case  stands  thus.  There  Is  Ai 
indictment  against  the  defendant  now  before  the  Court, 
and  7{.  S.  Cooke  for  a  codspiracy ;  it  is  said  that  tlie 
latter  has  pleaded  not  gailty,  and  that  this  case  is  by 
that  circomstanoe  distinguished  from  all  those  which 
have  been  cited.    But  be  iirst  pleaded  in  abateme&t,  fo 

(a)  He  was  the  only  person  against  whom  tb«  action  waa  brougbty  Ijie 
diaige  being,  that  be  and  others  oonspired. 
(ft)  7th  edition. 

which 


s  • 
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Vrhicb  plea  there  was  a  demurrer,  stid  lie  did  not  plead 

not  guiity  until  Trinity  term  1824.     In  tlie  mean  time, 

*r™<        at  the  Spring  assizes  in  that  year,  the  record  was  taken 
CmHci.  '       ^  ^  ,  , 

down  to  trial,  and  J.  S.  S-  Cooke  was  convicted.    At  that 

time  there  was  no  plea  of  not  guilty  by  R.  S.  Cooke  upon 
the  record,  nor  had  judgment  of  respondeat  ouster  been 
given  upon  the  demurrer.  Then  the  jury  found  that 
J.  S.  S.  Cooke  was  guilty  of  conspiring  with  R.  S.  Cooke. 
It  is  said,  that  peradventure  R.  S.  Cooke  may  be  ac- 
quitted, and  that  then  there  will  be  a  repugnancy  upon 
the  record  if  judgment  is  pronounced  against  the  other 
defendant  That  is  certainly  possible,  but  are  we  to 
presume  that  it  will  be  so  against  the  verdict  that  bag 
been  found?  I  think  that  the  Court  would  not  be  war- 
ranted in  coming  to  such  a  conclusion,  or  in  forbearing 
to  pronounce  judgment  upon  the  defendant  who  has 
been  found  guilty. 

Bayley  J.  I  am  entirely  of  the  same  (pinion.  The 
question  of  delaying  the  judgment  is  not  put  by  way  of 
appeal  to  the  discretion  of  the  Court,  but  as  matter  of 
law.  I  consider  the  case  of  Rex  v.  Kinnertlty  and 
Moore  as  an  authority  directly  in  point  THe.  very  ob- 
jection now  made  was  then  urged,  and  the  report  shews 
that  Moore  did  afterwards  come  in  dnd  plead,  &tT  it  is 
stated,  that  in  Trin.  5  G.  1.  KinnersUy  was  sentenced, 
and  Moore  in  Easter  term  following^  he  having  ad  in- 
terim been  tried  and  convicted.  The  verdict  in  the 
present  case  concludes  nothing  against  R.  S.  Cor^e,  but 
the  question  is,  whether  it  concludes  the  fact  as  against 
the  defendant  now  before  us,  and  I  think  that  it  does. 
It  is  true  as  stated  that  an  accessary  cannot  be  tried  be- 
fore 
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fbre  the  principal,  unless  by  his  own  oonsent,  but  if  an  l^SS. 
accessary  be  tried  at  his  own  request  before  the  prin-  ^^^^ 
cipal,  he  is  liable  to  sentence,  although  if  the  principal 
be  afterwards  acquitted,  the  judgment  against  the  acces- 
sary &Ils  to  the  ground ;  in  the  same  manner  as  the 
reversal  of  the  attainder  of  a  principal  ipso  facto  reverses 
the  attainder  of  the  accessary,  Hawk.  P.  C.  b.  2.  c.  29. 
5.  40.  (a)  But  I  think  we  are  not  warranted  in  pre- 
suming that  the  other  defendant  in  this  case  will  be 
acquitted. 

HoLROYD  J.  I  also  think  that  the  defendant  J.  &  S. 
Cooke  is  not  entitled,  by  matter  of  law,  to  have  the 
judgment  arrested  or  stayed.  The  verdict  is  at  the 
present  time  conclusive  against  him.  The  authorities 
fully  prove  this.  The  same  argument  ab  inconvenienti 
that  has  been  now  urged,  would  apply  if  one  person 
were  indicted  and  foand  guilty  of  conspiring  with  ^., 
for  then  A,  might  be  afterwards  separately  indicted  and 
acquitted,  and  yet  the  possibility  of  such  an  event  would 
not  prevent  the  Court  from  giving  judgment  against  the 
person  convicted. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  It  was 
for  the  jury  to  consider  whether  the  defendant,  who  was 
upon  his  trial,  was  guilty  of  the  charge  contained  in  the 
indictment.  They  have  found  that  he  was  guilty  of 
conspiring  with  22.  5.  Cookcy  and  that  is  sufficient  to 
prevent  the  application  of  the  rule  of  law  that  one  cannot 
be  guilty  of  a  conspiracy.     If  the  other  defendant  it.  & 

(a)  7tb  .didon. 

Vol..  V.  N  n  Cooke 
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Cooke  shall  hereafter  be  scquiued,  perhaps  this  judgmcnC 
muy  be  reversed. 

Rule  discharged,  (a) 

(n)  There  is  a  cue  in  ibe  Trar  Book,  1 8  £J.  4.  9  B. ,  which  shevn.  ihat 
alUiough  the  rererssl  of  mi  «uain(l«r  of  a  princip«il  ipso  ftcio  rerertw  tbe 
BHalador  of  an  acceiury,  lliat  it  not  alw^j i  sufficient  lo  relicTC  an  *cce>- 
H17  praiiDual;  caiiTictid.  Tiie  case  iiiis  fotiawi :  "  A  ntan  n-ii  indicle^ 
in  Ihe  King's  Bench  u  principal,  and  inotber  aa  accessary,  and  the  prin- 
cipat  naa  oullawedp  and  ihe  accessary  was  token,  and  pleaded  (o  the  indict* 
tatat,  and  wai  found  giiilly  and  hanged  ;  and  then  llie  principal  came  in 
and  reversed  the  oiillawrj,  and  was  arTaigncd  upon  the  indictment,  ai  it 
behoved,  and  pleaded  not  guilty,  and  was  found  not  guilty;  and  yet  it 
cannot  be  inicndvd  that  the  accciaary  n-aa  guilty,  inannuch  ai  the  principal 
oasac^iuilted."  Tliereis  also  a  case  in  £  It.  3.  91  B.,fnnn  which  it  may 
be  concluded,  thai  it  hds  not  nt  ibat  time  coasidertd  at  all  improper  to 
liang  Ihe  accessary,  allhougb  Ihe  principal  might  aAerwardi  be  scquiilctl. 
In  the  King's  Bench  an  eiigent  was  taliea  against  one,  of  felony,  aa 
againtl  an  accessary,  for  this,  that  the  principal  n-aa  outlawed  upon  as 
appeal.  (Aalo  this  process,  see  2  Hale'iF.  C.  £00.)  It  was  then  objened, 
thai  there  wai  error  in  [lie  outlawry,  and  that  the  acccaaaiy  ought  not  to 
be  compelled  to  answer,  wberenpon  the  following  discuscon  twk  place. 
"  FairfJi.  Although  tfait  which  you  speak  of  were  eirar,  but  It  aeeius 
to  me  that  it  is  not,  yet  the  acceaaary  abdl  be  put  loauwer;  ear  II  n'cK 
mcaneenient  that  the  accessary  shall  be  banged  and  the  principal  Mquitted. 
Aa  If  tht  principal  ba  attainted  upon  an  oulIawi7,  and  petcfaancB  cttotic- 
onaly,  and  then  the  acteaaary  ba  outlawed  and  ba  takeo,  linn  he  shall  bt 
banged,  and  yet  the  other  m^  come  in  after  the  rercraal  of  hia  ontlawiy, 
and  plead  to  the  felony,  and  be  foand  not  guilty.  So  here,  allhoi^h  it 
were  error,  yet  the  acccnarj  ought  to  aniwer;  for  if  it  b«  error,  iha  out- 
lawiy  should  be  rereraed  by  writ  of  error,  for  the  piJMipal  himaclf  CMiU 
not  rerene  it  by  plea,  biu  by  writ  of  error;  ao  it  atema  to  ma  that  tlw 
•ceaiaajy  ibould  be  put  to  aiMiMr."  Fmisor  dmuglit  Oat  Ae  acecMaiy 
ihould  not  be  put  lo  answer,  unlaaa  the  principal  ita«  lawfiillj  ■ttuiuad; 
but  Huatg  C  J.  wai  of  a  different  opioion ;  aod.  Bully,  all  tb*  JuttioM 
r,  and  a  Atj  wm  tpftAtMi. 
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car- 


Laugher  against  Pointer. 

r^ASK     The  first  count  of  the  declaration  alleged  Where  tfae 

that  the  plaintifP  was  possessed  of  a  borse^  and  de-  riage  hired  of 
£sndant  was  possessed  of  a  carriage,  and  two  horses  I  *^  ^f  ^^ 
harnessed  to  and  drawing  the  same,  and  which  carriage  ^^^^  tifr  ^ 
and  horses  were  under  the  care,    croyernment,    and  J^^"®^*^5,  , 

^    o  •»  hones  proridM 

direction  of  a  person,  being  the  servant  of  the  defendant  *  ^^^'  . 

through  whose 

in  that  behalf^  who  was  driving  the  same,  yet  that  the  negligent  driy. 

J  -  .  .  .         '"S  •"  injury 

defendant,  by  his  said  servant^  so  negligently  and  Jm*  wu  done  to  a 
properly  drove  and  directed  his  said  carriage  and  horses  to  a  third  per- 
that  by  the  negligence  and  improper  conduct  of  the  *Mbott  Cj'.^d 
defendant,  by  his  said  servant,  the  carriage  ran  and  ^jjjf^^^j,' 
struck  against  the  pla'mtiflF's  horse,  &c     The  second  ^^•^^jj^ 
count  differed  from  the  first,  only,  by  omitting  to  state  to  be  sued  for 

•^        *  ^  such  injury, 

that  the  defendant  was  possessed  of  the  horses.     The  BaffUyv^Hoi. 
third  and  last  count  alleged  that  the  defendant  waa  poc« 

N  n  2  sessed 
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sotedofacarruigedrawDbytwohones  under  tfae««i% 
government,  and  direction  of  the  defendant,  yet  that  the 
defendant  so  negligently  and  improperly  drove,  go- 
verned, and  directed  the  carriage  and  horses  that,  by 
the  negligence  and  improper  conduct  of  the  defenduit, 
the  carriage  van  and  struck  against  tite  plaintiff's  horse, 
&c.  At  the  trial  l^efore  Abbott  C  J.  at  the  London 
sittings  after  Michaelmas  term,  1823,  it  appeared  in 
evidence  that  the  defendant,  a  gentleman  usually  residing 
in  the  country,  being  in  town  for  a  few  days  with  his 
own  carriage,  sent  in  the  usual  way  to  a  stable-keeper 
for  a  pair  of  horses  for  a  day.  The  stable-keeper  ac- 
cordingly sent  the  pair  of  horses  and  a  person  to 
drive  the  same.  The  defendant  did  not  select  the 
driver,  nor  had  any  previous  knowledge  of  him.  The 
stable-keeper  sent  such  person  as  he  chose  for  this  pur- 
pose. The  driver  had  no  wages  from  his  master,  but 
depended  upon  receiving  a  gratuity  from  the  persons 
whose  carriages  he  drove ;  the  defendant  gave  him  $i,  as 
s  gratuity  for  his  day's  work,  but  the  driver  bad  no 
power  to  demand  any  thing.  The  Lord  Chief  Justice 
thought  that  the  evidence  did  not  support  the  declar- 
ation, and  directed  a  nonsuit.  A  rule  nisi  for  a  new 
trial  was  afterwards  granted,  and  upon  the  ailment, 
there  being  a  d>fference  of  opinion  on  the  bench,  the 
case  was  directed  to  be  argued  before  the  twelve  judges, 
all  of  whom  {except  the  Lord  Chief  Baron)  met  for  that 
purpose  in  Serjeants  Inn  Hail,  on  the  2d  of  February 
1825,  when 

Tindal  shewed  cause  against  the  rule.     The  person 

who  drove  the  defendant's  carriage  was  not  his  servant. 

If  that  relation  bad  subsisted,  the  driver  ought  to  have 

had  a  right  to  demand  hit  wages,  but  had  the  defendant 

reftised 
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reiiised  to  give  him  any  thing,  diere  would  have  bem  I8S6. 
no  remedy  in  this  case.  The  defendant  ooold  only  em- 
ploy him  in  the  specific  work  for  which  he  was  engaged* 
If  the  relation  of  master  and  servant  subsisted  in  this 
case,  why  should  it  not  between  the  hirer  of  post  horses 
for  a  stage  and  the  driver,  or  between  the  hirer  of  a 
hackney-coach  and  the  coachman  ?  In  Chikoir*  Brcm^ 
ley  {a\  where  testator  left  a  l^;acy  to  each  of  his  servants) 
it  was  held  that  a  job  coachman  was  not  entitled.  The 
principle  upon  which  the  master  is  held  liable  for  the  ads 
of  his  servant  is  laid  down  in  Pothier  on  ObUgatitms^  part  1 . 
c.  1.  s.  2.  num.  121.,  Eoamf  TrandatioH,  p.  72.:  <<  Masters 
are  also  answerable  for  the  injary  occasioned  by  the 
wrongs  and  negligence  of  their  servants,  &c  This  has 
been  established  to  render  masters  careful  in  the  choice 
of  whom  they  employ."  So  also  MoUojf^  b.  2.  c.  8.  s.  1 8» 
states  the  reason  why  the  master  of  a  ship  is  answerable 
for  the  acts  of  the  mariners  to  be^  that  they  are  of  his 
choosing.  In  Lane  v.  CotUm  (i),  which  was  an  action 
against  the  postmasters-general  to  recover  the  value  of 
somfe  exchequer  bills  which  had  been  inclosed  in  a  lettev 
sent  by  the  post,  and  lost,  the  prindple  as  above  laid 
down  was  not  disputed,  although  Lord  H6U  difibred 
from  the  other  three  judges  in  the  application  of  it,  tad 
dioug^t  that  the  defendant  was  liable  to  the  action :  and 
the  same  principle  was  recogniied  in  Nichobon  v.  Moun^ 
apjf(c).  It  would  be  extremely  inconvenient  both  to 
individuals  and  the  public,  -if  the  hirer  were  held  liable. 
Persons  hiring  job  horses  for  a  short  timej  as  in  this 
ease,  cannot  have  any  knowledge  of  the  driver,  or  any 

(a)   12  rc9. 114. 

(6)  12  MikL  488.     1  SaUu  17.     CaHk.  487.  A  C. 
"    .-  (c)  lSJSiiir,584. 

ru't!'?    <  Nn  S  control 
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control  over  him,  and  the  public  would  undoubtedly 
suffer  if  the  liability  were  transferred  to  the  hirer,  pro- 
bably unknown,  from  the  owner  of  tlie  horses,  who  may 
easily  bs  discovered.  In  Dean  v.  Brant/iwaite{a\  and 
Sammell  v.  Wright  (6),  it  was  held  that  where  horses  are 
let  for  the  day  the  owner  is  liable  for  accidenu  produced 
by  the  misconduct  of  the  drivers;  and  in  n  case  tried 
before  Lord  Elleiiborough  at  Warwick,  the  declaration  was 
similar  to  that  in  the  present  case,  and  the  aaion  appear- 
ing to  have  been  brought  against  the  party  to  whom  the 
carriage  belonged  (Sir  H.  Houghton),  but  who  had  hired 
the  horses,  the  plaintiff  was  nonsuited.  At  the  next  assizes 
an  action  was  tried  against  tlie  owner  of  the  horses,  and 
the  plaintiff  recovered  (c).  The  tailure  of  one  of  those 
actions,  and  the  success  of  the  other  is  decisive  of  this 
question.  It  will  be  said  that  there  is  a  difii:rence  between 
a  hiring  for  a  stage,  or  for  a  day,  i.  e.,  between  a 
hiring  for  space  or  for  time,  but  if  the  ground  of  liability 
be  tint  the  master  has  the  power  to  chooae  the  servant, 
that  cannot  make  any  difference.  There  certainly  are 
coses  in  which  it  has  been  held  that  persons  who  have 
faired  others  to  perform  some  specific  work  are  liable  for 
their  misconduct,  although  a  perfect  relation  of  master 
and  servant  was  not  constituted,  as  in  Btah  v.  Stein~ 
man  {d).  But  there  the  parr^  for  whom  the  work  was 
done,  was  held  to  adopt  all  the  acts  done  in  the  progress 
of  it.  If  any  act  were  don^  not  in  furtherance  of  the 
work,  but  beyond  the  implied  authori^,  the  party  for 
whom  the  work  was  done  would  not  be  liable.  Heath  J. 
certainly  puts  the  case  of  a  job  coachman,  as  one  in 
which  the  hirer  would  be  liable  for  bis  acts,  but  that 

(a)  5  £ip.  35.  (b)  3  £ip.  263. 

(c)  Cited  ei  Klntione  Copley  A.  G.  (<0  I A  }  F.  *H. 

quesdcn 
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qse^tion  vms  not  before  the  Coiir^  he  cites  no  antfaorify       18S8» 
in  support  of  tlmt  position^  and  it  does  not  spjpeBX  to      ^^ 
hK?t  been  adopted  by  the  rest  of  the  Court 


.  AbtaJum  contri.  Firsts  the  ooachtnati  was  the  iet^ 
vant  of  the  defendant  Seoondlyt  if  that  was  not  S0| 
stiUthe  injury  having  arisen  through  an  act  done  for 
the  benefit  of  the  defendant,  he  would  be  liable  accord-* 
ing  to  Busk  V.  Summon.  Thirdly,  diis  case  is  distin- 
guishable from  that  of  a  faired  post-chaise  or  hackney- 
coach.  It  appeared  that  no  wages  were  paid  by  the 
owner  of  thehorses  to  the  coachman ;  he  depended  upon 
receiving  a  gratuity  fix>m  the  defendant,  who,  if  he  had 
thought  proper,  might  have  selected  a  particular  person 
to  drive  him.  The  decbion  in  Nichobon  v.  Moumey 
proceeded  on  the  ground,  that  the  captun  had  no 
power  to  appoint  the  lieutenant  in  whose  watch  the:  ac- 
cident happened.  Here  the  defendant  had  power  to 
disdiarge  the  servant,  there  he  had  not  Then,  se- 
condly, according  to  Bush  v.  SUinman^  the  master  was 
IjaUe  for  any  thing  done  in  the  execution  of  the  wtok 
for  which  the  servant  was  employed.  In  that  case  it 
did  not  q;>pear  that  the  briddayer^s  labourer  was  under 
the  control  of  the  person  whose  house  was  nnder  re* 
pair;  yet  Heath  J.  says,  that  in  law,  he  was  to  be  con-» 
lidered  as  his  servant ;  and  he  observes,  that  whatever 
may  be  the  doctrine  of  the  civil  law,  our  law  carries 
snoh  liabill^  much  farther  than  the  m^re  rehtion  of 
master  and  servant  Thirdly,  this  is  very  diflferent  firom 
the  case  of  a  post-chaise  hired  for  a  stagey  or  a  hackney- 
coach,  t  There  the  hirer  has  only  a  qualified  use  of  the 
thing  hired ;  he  has  it  for  a  specific  purpose.  •  Hfire  he 
a^l^t  have  ordered  the  coadunan  to  drive  wherever  he 
^.,.     .  N n  4  t»leased. 
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1626.  pleased.  The  cases  of  Dtan  r.  Branlhieaite  and  Sam- 
mcli  V.  IVrighi  are  consistent  with  this  defendant's 
liiLbility ;  they  merely  show  that  Uie  owner  of  the  horses 
is  liable,  not  that  the  hirer  is  not  also  liable  for  any 
injury  sustained  Jn  consequence  of  misconduct  m  the 
driver;  and  in  a  later  case,  Hall  v.  Piciard (a).  Lord 
EUenboroiigh  held,  that  where  horses  were  let  on  a  job, 
they  were  not  in  the  possession  of  the  owner,  and  that 
he  could  not  maintain  trespass  for  an  injury  done  to 
them.  So  in  Croft  and  another  v.  Mison  (6),  where  the 
piainlifls  had  hired  a  chariot  for  the  day,  it  was  heldj 
that  they  were  [iroperly  described  as  the  owners  in  an 
action  for  an  injury  sustained  by  the  negligence  of  the 
defendant's  servant  in  driving  against  the  charioL 

'  Timdal^  nply*    Tbftt  caM  only  pravoi  ifaat «  per- 
•on,  haviog  a  spedal  property  io  %  chattd,  awy  ipaintKin 

•B  acdoo  for  an  injury  done  to  it. 

Cur.  ado.  vtdt. 

And  now  the  Judges  not  being  agreed  in  <^iDion, 
|ffoceeded  to  ^ve  judgment  seriatim, 

LiTTLEDALX  J.  This  was  an  actbn  brought  to  re- 
cover a  compensation  in  damages  occasioned  to  a  borse 
belonging  to  the  pIainU£^  and  which,  as  he  said,  sus- 
tained an  iiyury  by  the  negligent  conduct  of  the  defend- 
ant's servant  in  driving  a  carriage  and  horses  of  the 
defendant.  The  pause  was  tried  before  the  Lord  Chief 
Justice  of  this  Court,  and  the  plaintiff  was  noDsuited. 
A  rule  nisi  was  afterwards  obtained  to  set  aside  the  oon- 
Buit,  and  the  Judges  of  this  Court  not  being  agreed  in 
opinion,  and  the  case  bebg  one  of  difficulty  and  aS  ex- 

W  3  Camp.  liT.  (»)  iB.^A.  590. 

tensive 
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t6iitiTQ'CoaseqUeD<5e3>  it  was  iMTgued.  in  Sei[fefMi  Inn  t826L 
before  all  the  Judges^  except  the  Lord  Chief  Baron  of ' 
the  Exchequer,  and  there  being  a'  difference  of  opinion 
amongst  the  other  Judges,  it  now  remaina  for  the  Judges 
of  this  Court  to  deliver  theur  judgment  upon  the  case* 
The  plaintiff  was  owner  of  the  horse  that  was  injured, 
the  defendant  was  owner  of  the  carriage^  and  be  having 
occasion  to  use  it,  applied  to  a  jobman,  who  supplied  bint 
with  a  pair  of  job-horses  and  a  coachman  fi>r  a  day*  The 
jobman  did  not  give  anything  to  the  .coachman  for  the 
day's  work,  but  the  defendant  paid  him  5s, ;  this  Ss*  was 
not,  however,  paid  in  pursuance  of  any  contract  or  ea* 
gagement  either  with  the  jobman  or  coachman,  bat  was 
merely  given  as  a  gratuity  to  the  coachman,  who  had 
no  employment  relative  to  any  business  of  the  defendant 
except  the  driving  of  the  carriage  in  question.  In  the 
eourse  of  driving  the  carriage,  the  coachmiin  by  his 
negligent  conduct  occasioned  the  injury ;  and  the  qnes* 
tion  for  the  consideration  of  the  Court  is,  whether  the  de- 
fendant be  liable.  Accordingto  the  rules  of  law,  every  man 
b  answerable  for  injuries  occasioned  by  his  own  personal 
negligence ;  and  he  is  also  answerable  for  acts  done  by 
the  negligence  of  those  whom  the  law  denominates  kis 
servants,  because  such  servants  represent  the  master 
himself,  and  their  acts  stand  upon  the  same  footing  as 
bis  own.  And  in  the  present  case  the  question  is,  whe» 
tber  the  coachman,  by  whose  negligence  the  injury  was 
(KX»sioned,  is  to  be  considered  a  servant  of  the  defendant 
.  For  the  acts  of  a  man's  own  domestic  servants  there 
18  no  doubt  but  the  law  makes  hiip  responsible,  and  if 
this  accident  had  been  occasioned  by  a  coachman  who 
constituted  a  part  of  the. defendant's  own  fomily,  there 
WKHild  be  no  doubt  of  the  defendant's  liabili^;  and  the 
MMn  U,  that  he  is  hired  by  the  master  either  p^von- 
f,'\  ally 
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fllfyiir  by  diose  wlio  are  mtiruBted  by  the  masto  widi 
liie  hiring  of  servants,  and  he  is  therefore  sdected  by 
the  master  to  do  the  busiaess  reqatred  of  him. 

.  This  rale  applies  not  only  to  domestie  servants  who 
mqrbave  the  care  of  carriages,  horses^  and  other  things 
in  the  employ  of  the  fiunily,  but  extendi  to  other  servants 
whom  the  master  or  owner  selects  and  appoints  to  do  any 
work  or  superintend  any  business,  although  sudi  servants 
be  not  in  the  immediate  employ  or  under  the  superintend- 
ence of  the  master.  As,  for  instance^  if  a  man  is  the  ownec 
Qf  a  ship,  he  himself  appoints  the  master,  and  he  desires 
the  master  to  appoint  and  select  the  anew,;  the  crew  thus 
become  appointed  by  the  owner,  and  are  Ins  servants 
for  the  management  and  government  of  the  ship,  and  if 
any  damage  happens  through  their  de&ult,  it  is  the  same 
as  if.it  happened  through  the  immediate  de&ult  of  the 
owner  hinvielf.  So  the  same  principle  prevails  if  the  owner 
of  a  farm  has  it  in  his  own  hands,  and  he  doej  pot  p^* 
sonally  inter&re  in  the  management,  but  appoints  a 
bailiff  or  hind  who  hires  other  persons  under  him^ 
all  of  them  being  paid  out  of  the  funds  of  the  owner^ 
and  selected  by  himself  or  by  a  person  specially  de- 
puted by  lutn,  if  any  damage  happen  through  thdirde^ 
fiuilt  the  owner  is  answerable,  because  their  ne|^eot  or 
default  is  his,  as  they  are  appointed  by  and  througb 
him.  So  in  the  case  of  a  mine,  the  owner  employs  a 
steward  or  manager  to  superintend  the  working  of  the 
mine,  and  to  hire  under  workmen,  and  he  pays  them  on 
bdialf  of  the  owner.  These  under  workmen  then  be- 
come the  immediate  servants  of  the  owner,  and  the 
owner  is  answerable  for  their  default*  in  doing  any  acts 
on  account  of  their  employer.  This,  however,  is  not 
the  case  of  a  man  employing  his  own  immediate  ser* 
vants,  either  domestic  servants  or  others,  engaged  by* 

him 
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him  to  conduct  any  business^  or  employment,  or  ocdH  ISSt^ 
pillion  carried  on  by  him.  For  the  jobman  was  a  per-  /^ 
aon  carrying  on  a  distinct  employment  of  his  own,  in 
which  he  furnished  men  and  let  oat  hcirses  to  hire  to  all 
such  persons  as  chose  to  employ  him*  This  coachman 
was  not  hired  to  the  defendant;  he  had  no  power  to  dis- 
miss him.  He  paid  him  no  wages;  The  man  was  only 
to  drive  the  horses  of  the  jobman.  It  is  true  the  master 
paid  him  no  wages,  and  the  whole  which  he  got  was 
from  the  person  who  hired  the  horses,  but  that  was  only 
a  gratuity.  It  is  the  case  with  servants  at  inns  and 
hotels.  Where  there  is  a  great  deal  of  basiness  they 
frequently  receive  no  wages  from  the  owner  of  the  inn 
or  hotel,  and  trust  entirely  to  what  they  receive  from 
the  persons  who  resort  to  the  inn  or  hotel,  and'yet  they 
are  not  the  less  the  servants  of  the  innkeeper;  they  are 
not  servants  upon  wages,  but  servants  upon  expect- 
ation of  gratuities.  And,  therefore,  if  the  defendant  is 
in  thb  case  to  be  answerable  for  the  acts  of  the  driver 
provided  by  the  job-man,  it  must  be  upon  this  priii* 
ciple,  that  if  a  man  either  for  his  benefit  or  pleasure 
employs  an  agent  to  conduct  any  business,  such  agent  is 
to  be  looked  upon  in  the  same  light  as  if  he  was  the  im- 
mediate servant  of  the  employer,  and  that  the  owner  of 
the  property  by  employing  such  an  agent  to  transact  hb 
basiness,  confides  to  him  the  choice  of  the  under  work« 
men,  and  then  the  principle  must  go  on  to  this,  that  such 
agient  and  under  workmen  are  to  be  considered  in  the 
siune  light  as  the  foreman  or  manager  of  a  person  in  Con- 
ducting his  business,  and  as  the  workmen  selected  by 
such  foreman  or  manager;  and  that  it  makes  no  difier- 
ence  to  persons  who  receive  an  injury  in  what  light  the 
offinding  party  stands  to  the  principal,  whether  as  an 
workman  employed  by  an  agent,  or  a&  under 

workman 
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workman  employed  by  the  foreman  of  the  principth 
And  that  the  only  thing  to  be  looked  to  is,  whether  in 
the  end  the  principal  pays  for  the  employment  in  the 
course  of  which  the  injury  is  occasioned. 

But  I  think  that,  upon  principle,  this  rule  cannot  ba 
carried  ao  for.  In  Bia/t  v.  Steinman  {a),  indeed,  Mr. 
Justice  Hfath  expresses  it  as  his  opinion,  that  if  a  person 
hires  a  conch  upon  a  job,  and  a  job  coachman  is  sent 
with  it  and  does  any  injury,  the  hirer  of  the  carriage  » 
answerable.  That  is  certainly  entitled  to  great  weighs 
as  being  the  opinion  of  a  very  able  judge.  It  was,  how^ 
e"rer,  only  an  obiter  dictum,  and  in  a  case  where,  like 
the  present,  there  is  a  difference  of  opinion  amongst 
the  judges,  the  question  must,  if  possible,  be  determined 
Upon  principle  and  decided  cases.  If  a  man  charters 
a  ship  for  a  voyage  or  for  time,  and  the  master  and 
mftriners  are  appointed  by  the  owner,  this  ship  is  em- 
ployed for  the  benefit  and  for  transacting  the  business 
of  the  charterer,  just  the  same  as  if  he  had  a  ship  of 
his  own  emplt^ed  in  the  same  service,  and  it  might 
be  said  that  he  deputes  to  the  owner  the  Klecti<Mi  of 
the  master  and  mariners;  but  in  such  ■  case  the  law 
b«8  nev«r  considered  the  charterer  liable  to  third  persons 
for  the  negligence  of  the  master  and  mariners.  In 
FtebAer  y.  Braddick  {b),  the  owners  had  cfaarWred  the 
vessel  to  the  commissioners  of  the  navy,  who  were  to 
put  an  officer  on  board,  under  whose  direction  the 
master  was  to  act,  and  though  there  was  b  king's  pilot 
(HI  board,  yet  the  owners  were  nevertheless  held  liable 
for  running  down  the  plaintiff's  ship.  In  Nidiohom 
V.  Moiman/  (c),   a   captain   of  a  man  of  war   was  hdd 

(r)  1  £m.  4  iV.  WT.         («)  ilf,a.\a%  (c)  l5£<u(,3S4. 
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not  liable  for  the  default  of  the  lieatenant  whose  watdi  ItWl 
it  was  when  an  injury  was  committecU  Sappose  a  man  ^"  '; 
has  a  ship  or  a  carriage  or  other  thing  to  repair,  and  he,  J^^. 
instead  of  having  the  repairs  done  an  his  own  premises 
and  by  his  own  servants,  sends  it  out  to  be  repaired. liy 
a  person  who  exercises  the  public  employment  under 
which  it  would  be  repaired,  and  any  damage  happens  in 
the  course  of  the  repair  by  the  negligence  of  the  persons 
employed ;  these  are  employed  by  a  person  who  may  be 
considered  the  agent  of  the  principal,  and  yet  the  law 
would  not  hold  the  principal  liable.  If  a  man  hires  ft 
carriage  and  horses  to  travel  from  stage  to  stage,  the 
carriage  and  horses  are  employed  for  the  benefit  or 
pleasure  of  the  traveller,  instead  of  using  his  own,  which, 
he  may  not  do  either  from  inability  to  keep  horses  or  a  de-> 
sire  of  expedition,  and  yet  the  law  has  never  considered 
the  traveller  liable.  There  is  no  difierence  in  principle 
between  a  man's  travelling  by  the  stage  or  travelling  by 
the  dav.  In  one  case  and  the  other  the  traveler  is 
using  the  carriage  and  horses  for  his  benefit;  he  pays  so 
much  by  the  day  instead  of  so  much  by  the  mile ;  be 
pays  the  coachman  a  gratuity  in  one  case,  and  the  pos* 
tilion  in  the  pther  case,  and  yet  the  traveller  has  never 
been  held  liable.  As  to  this  latter  point,  there  are  some 
decisions  in  point.  Samrnells.  Wrighi[a\  where  the  horses 
were  hired  to  go  to  JVtndsor^  and  the  owner  of  the  horses 
was  held  liable,  because  they  were  under  the  care  and 
direction  of  his  servants.  The  carriage  belonged  tO' 
the  traveller,  who  was  the  Marchioness  of  BaUu  The 
case  €fDean  v.  Branikwaite  (b)  arose  on  a  dispute  be- 
tween the  owner  of  the  carriage  and  the  owner  of  the 

(a)  S  Etp,  263.  (*)  5  JPip.  S5. 

t..i  i  horses, 
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IfMf  b0i9e8»  which  w««  hired  to  go  to  Epsom. .  JjOfid'JBnen^ 
bmnii^h  saysy  a  peaoa  who  hires  hoFBes'under  sudi  dr- 
qmnstaiiGes  Jbai  not  the  endre  suBM^gement  and  power 
Q^er  them,  but  that  tbey  continue  under  the  c<»itiool 
and:  power  of  the  «table-keeper^8  servants  who  wofe 
entrusted  with  the  driving ;  and  that  he  would  be jnaipar* . 
able  for  any  acddent  oocasioned  by  the  post  boyf s  mis* 
conduct  oi^  the  i^ad,  and  then  he  mentions  a  case  which 
had  occurred  <tf  that  kind.  In  this  case^  also^  the.par^ 
tra^relling  had  his  own  carriage.  The  same  rule  would 
apply  to  a  hackney-coach ;  a  man^  instead  of  hiring  Jiis 
ov(Q  carriage  and  servants,  employs  a  heckn^srman  to 
drive  him ;  there  it  is  for  the  profit  or  convenience  of  |he 
person  riding  in  the  coach,  and  yet  the  person  so  riding 
is  tiot  liable. 

:  The  cases  referred  to  before  Lord  EUoAai'tM^A  mdy 
shew,  indeed,  tbecfumear  of  the  horses  to  be  liaU^  .but 
il  may  be.  said  the  traveller  is  liable  also.  I  tbidi^  not. 
The- ooadmian  or  postillion  cannot  be  the  servant  of 
both.  He  is  the  servant  of  one  or  the  other,  but  not 
the  servant^of  one  ait<2  the  other ;  the  law  does  not  r^ 
cognize  a  several  liabili^  in  two  principals  who  ate  un^ 
connected.  If  they  are  jointly  liable  you  may  sue  dAer, 
but  you  cannot  have  two  separately  liable;  you. must 
bring  your  action  either  against  the  principal,  4:^r  the 
person  who  commits  the  injury,  SUme  v.  Cariimngkt  (a), 
l^ere  it  was  held  that  an  action  for  an  injuiy  sustained 
through  the  improper  working  of  a  mine^  must :  be 
brought  against  the  owner,  of  the  mine^  or  against  the 
workmen  who  did  the  injury,  but  that  it  could;  not 
be  brought  against  an  agent  who  hired  the  w^kmen* 

(a)  «  T.  a.  41 1. 

The 
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The  allowing  two  principals  to  be  severally  liable  would       t8S6. 

tend  to  a  multiplicity  of  actions,  because  if  the  tntTeUer 

was  liable,  he  migh^  have  an  action  against  the  stable* 

keeper  for  supplying  improper  drivers  and  horses,  and 

then  the  stable-keeper  might  have  an  action  against  his 

own  drivers.    If,  indeed,  several  persons  are  concerned 

in  a  trespass,  or  other  tortious  act,  they  are  liable  jointly 

or  severally,  at  the  election  of  the  party  injured,  but 

the  several  liability  arises  from  the  joint  liability,  and 

from  the  rule  of  law  that  a  party  injured  need  not 

* 

sue  all  who  are  guilty  of  the  wrongful  act;  but  what 
J  say  is,  that  two  persons  cannot  be  made  separately 
'liable  at  the  election  of  the  party  suin^  unless  in  cases 
where  they  would  be  jointly  liable :  and  there  cannot 
be  any  ground  for  saying  that  the  hirer  of  the  horses 
and  the  job-man  would  be  jointly  liable.  There 
are,  however,  cases  which  have  been  determined  upon 
principles  not  altogether  consonant  to  what  I  have 
before  considered  are  those  upon  which  th^  liabilities 
of  parties  should  be  determined,  where  persons  have 
.been  held  liable  for  the  negligence-  of  individuals  who 
were  not  their  own  immediate  servants,  but  the  ser- 
vants of  agents  whom  fliey  had  employed  to  do  their 
work.  In  Bush  v.  Steinman  {a)  the  owner  of  a  house 
had  employed  a  surveyor  to  do  some  work  upon  it: 
there  were,  several  sub-contracts,  and  one  of  the  work- 
men of  the  person  last  employed  put  some  lime  on  the  road, 
in  consequence  of  which  the  carriage  of  the  plaintiff  was 
.overturned ;  and  it  was  held  that  the  owner  of  thehouse 
:Was  liable^  though  the  perscm  who  occasioned  the  injury 
was  not  his  own  immediate  servant.  So  in  i%  v*  Edg* 
Imf  {b)  a  person  had  employed  a  bricklayer  to  make  a 


{m)  I  Boi.  i  Tul.  ¥A»  {h)6StP'^ 


« . 
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1836.        sewer,  who  lefl  it  open;  in  consequence  of  which  the 

~~"~        plaintifT  fell  in,  and  broke  his  leg.     Tlie  person  whd 
L>«oi]nni 

■gamK  employed  the  bricklayer  wns  held  liable,  upon  Uie  prin- 
ciple of  respondeat  superior,  that  he  had  employed  the 
bricklayer,  and  was  answerable  for  what  he  had  done. 
These  cases  appear  to  establish  that  in  these  particular 
instances  the  owner  of  the  property  was  held  liable^ 
though  the  injury  were  occasioned  by  the  negligence  of 
contractors  or  their  servants,  and  not  by  the  immediate 
servants  of  the  owner. 

But  supposing  these  cases  to  be  rightly  decided,  tliere 
is  this  material  distinction,  that  there  the  injury  was 
done  upon  or  near  and  in  respect  of  the  property  of  the 
defendants,  of  which  they  were  in  possession  at  the  time. 
And  the  rule  of  law  may  be  that  in  all  cases  where  a 
man  is  in  possession  of  fixed  property  he  must  take 
care  that  his  property  is  so  used  and  managed  that 
other  persons  are  not  injured,  and  that,  whether  his 
pn^rty  be  maaaged  by  his  own  immediate  betranti  w 
by- contractors  or  their  servants.  The  injiiries  done 
upon  land  or  buildings  are  in  the  nature  of  aiHsances^ 
for  which  the  occupier  ought  to  be  cbargeable  wbeA 
occasioned  by  any. acts  of  persons  whom  he  briogs  upoft 
the  prembes. ,  The  use  of  the  premises  is  cbnfiiwd  by 
the  4«w  to  himself,  and  he  should  take  care  not  to  bring 
persons  there  who  do  any  mischief  to  others.  But  sS  to 
&ah  V.  Sieinman  (a),  there  are  smne  observatioaa  to  be 
made.  Lord  Cbi^  Justice  Ei/re,  in  the  first  piece  M 
Nisi  Prius,  was  of  opinion  the  action  was  not  mahitatV- 
able;  and  when  the  case  came  before  the  Court,  he  9a.fi 
in  the  b^inning  of  bis  judgment,  *'  that  he  finds  gt«at 
d'^Bcalty  in  stating  with  accuracy  the  grounds  en  whidi 

£a)  1  iM.  4  Pri,  404. 
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it  i»  to  be  supported*    The  relation  of  master  and       18^6*  ^ 

servant  as  commonly  exemplified .  in  actions  brought 

against  the  roaster  is  not  sufficient;  and  the  general - 

proposition  that  a  person  shall  be  answerable  for  any- 

injury  which  arises  in  carrying  into  execution  that  which 

he  has  employed  another  to  do  seema  to  be  too  large.'^- 

And  in  the  conclusion  he  ako  says,  that  be  still  feda^ 

difficulty  ill  stating  the  precise  principle  on  which,  the  ^ 

action  is  founded.    This  case,  therefore^  does  not  rest* 

upon  the  same  basis  as  it  would  if  no  such  doubt  had- 

been  expressed.     The  case  is  mainly  grounded  upon 

that  of  Littledale  v.  Lord  Lonsdtdt;  but  in  that  case 

the  defendant  had  a  foreman  or  steward  paid  by  him, 

and  he  engaged  all  the  und8r«workmen,  who  were  paid 

out  of  the  fiinds  of  the  defisfndant    All  the  machineiy 

and  utensils  belonged  to  the  defendant^  and;  all  the  per-^ 

sons  employed  were  his  own  immediate  servants,  just  aa 

m«ch  as  his  domestic  servants  engaged  and  hired  by  \m 

house  steward.    There  is  the  case  of  Leslie  v.  Pou!nds{a)^' 

wbich  has  some  resemblance  to  the  last  cases.     Lord^ 

Chief  Justice  Mansfield  says  that  it  i^  a  very  singular 

case.     The  tenant  of  a  bouse  was  bound  to  repair  i^ 

but  the  landlord  superintended  the  repairs  f  and^on: 

being  remonstrated  with  by  the  commissioners  of  pave^ 

ment  as  to  the  dangerous  state  of  the  cellar^  had  promised 

to  take  care  of  it,  and  had  put  up  some  temporary  boards' 

as  a  protection  to  the  public,  but  they  proved  insufficient  x 

and  an  accident  having  happened,  he  was  held  liable. 

That  waa  decided  on  the  ground  of  the  defimdaat's  per« 

sonal  interference  about  his  own  property.    It  may  be 

said  that  the  defendant  in  the  present  case  was  owner  of 

the  carriage,  and  that  therefore  the  principles  of  these 

(n)  4  7aiM«i649. 
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latter  coses  apply ;  biitj  admitting  these  coses,  the  same 
principle  does  not  apply  to  personal  moveable  chattels 
as  to  the  permanent  ase  and  enjoyment  of  land  or 
houses.  Houses  and  land  come  under  tlie  fixed  use  and 
enjoyment  of  a  man  for  his  regular  occujiation  and 
enjoyment  in  life;  the  law  compels  him  to  take  care 
that  no  pei'sons  ccme  about  his  premises  who  occasion 
injury  to  others.  The  use  of  a  ])ei'sonal  chattel  is 
merely  a  temporary  thing,  the  enjoyment  of  which  is,  ia 
many  cases,  trusted  to  the  care  and  direction  of  persoDf 
exercising  puhlic  employments,  and  the  mere  possession 
of  that,  where  the  care  and  direction  of  it  is  entrusted  Lo 
such  persons,  who  exercise  public  employments,  and  iif 
virtue  of  that  furnish  and  provide  the  means  of  using 
it,  is  not  sufficient  to  reudei'  the  owner  liahle<  Moveable 
property  is  sent  out  into  the  world  by  tlie  owner  to  hf 
conducted  by  other  persons :  the  comnion  intercourse  of 
mankind  does  not  make  a  man  or  his  own  servants  alaays 
accompany  his  own  property ;  he  must  in  m^ny  cases  coo- 
^de  the  care  of  it  to  others  who  ure  not  his  own  servagtSt 
but  whose  employment  it  is  to  attend  to  it.  Ant}  in  the  in- 
st«nces  pf  various  kinds  of  carriages,  they  are  freguently^ 
i^  tjie  q>mipon  intercourse  of  the  world,  confided  ^9  ^ 
care  of  persons,  who  provide  the  drivers  and  borses,  ^n^ 
if  i»  not  considered  that  the  drivers  necesiiaril/  bejpng  to 
l|tl^  owner  of  the  carriage.  And  I  think  tfaat  there  CViDpt 
]fa  any  diSerence,  in  point  of  law,  as  to  the  Uabijifjes  of 
^Gse  persops  arising  irom  the  mere  ownership  pi*  the 
c^criage,  and  that  the  ownership  of  t}ie  carriage  makes 
Itiin  no  more  responsible  thop  it  would  do  if  it  Iwl 
^en  g^t  to  be  repaired  by  a  coachmaker  whp^  in  ^ 
CQUrse  of  repair,  bad  oct^^ioned  any  damage  tcf  other 
persons ;  but  if  the  injury  arises  from  the  driver,  it  is 
he,  or  the  person  who  appoints  him,  that  is  to  be 
respon- 
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responsible.    It  may  be  said  that,  acowdiag  to  t^       1#S9« 
doctrine,  a  person  ^\io  hired  job-horyes  and  a  coaph? 
man  for  a  year  would  not  be  answerable  for  the  n^gjifr 
gence  of  the  coachman :    if  the  coachman  remain  the 
mere  servant  of  the  jobma^^  not  odi^rwise  employed  in 
the  service  of  the  hirer,  J  think  file  hirer  wpuld  not  l^ 
liabl/B  for  whatever  time  he  hired  the  ooachipan  an4 
horses ;  but  where  the  coachman  is  hired  for  %  y^Br^  if 
will  very  often  happen  that  lue  is  employed  in  otj^ 
services  besides  the  mere  attention  to  the  coach  and 
horses;  and  i^  by  such  circumstance^  l^  jbecomes  tbf 
servant  of  the  hirer,  befu^de^  being  the  j^^aat  of  ih^f 
pbn^m,  the  case  might  then  udmit  of  a  d^^ent  gpjEkr 
si^eratipn.    In  ChUcqt  v.  firoml^  (a)  testf^or  beque^fb^ 
to  all  his  servants  500/.  e^ ;  and  it  w^  h^9  thist  f 
ooachfloan  supplied  by  a  jobmaster,  tqgetfier  wif^  i^ 
carriage  and  horses  which  were  hire4  by  the  yeiur,  w^ 
not  entitled  to  be  oonsidexied  a  servant. 

This,  however,  is  not  the  qise  of  a  seirK^mt  emplpye# 
fiur  a  year  or  a  month,  and  upon  the  y^hole  of  tlm 
circom^tances  of  this  case,  I  am  of  .^pjinion  that  thjp 
dfifieq^ant  is  not  liable  for  tj^  damage  th^t  has  occtvri^ 
and  ,that  the  rule  for  s^tj^  asjbd^tb^  lUHHsuit  sbp^  })fi 

discharged. 
There  are  many  cases  v^here  que^ti^f  have  ajffgtgf 

upon  the  liabilities  of  ppfrtiqastfirs,  pf  cf^itftins  .jqf  iM^ 
q[  -ivar,  fupid  of  owners  of  ships  who  haye  taken  piJiQ^ 
fiDli  of  &ctorB  who  have  acted  tor  tbdjr  principals,  9p4 
dihecs,  M  to  what  degree  of  possession  is  kqpit  hf  j^hf 
owJOi^*  These  I  have  not  >t^aught  it  necessary  to  aqt 
tiiQfi,  bac^se  I  think  the  jiojie.qui^pn  beoe  is,  wJb^tlKQir 
jg  a  inan  employs  another  to  do  work  reqpectipg  j^ 
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86nal  moveable  property,  and  that  other  fumishos  a 
servant,  that  servant  is  to  be  considered  in  the  same 
light* as  a  servant  appointed  by  the  person  hunself. 

'  HoLROYD  J.  This  was  an  action  on  the  case  to  re- 
bover  a  compensation  in  damages  for  an  injury  done  to 
^e  plaintiff's  horse,  by  the  negligent  driving  of  a  ba- 
Touche  or  carriage  and  horses.  (The  learned  Judge 
then  stated  the  pleadings,  and  proceeded  as  follows:) 
In  proof  of  this  declaration,  it  appeared  in  evidence^ 
that  the  defendant,  at  the  time  when  the  accident  hap* 
{>ened,  was  riding  in  p,  barouche,  being  his  carriage^ 
which  was  drawn  by  a  pair  of  horses,  driven  by  a  person- 
pursuant  to  the  defendant's  orders;  The  driver  luid 
liorses  being  hired  by  the  defendant  of  one  Bryanij  fbf 
it  day,  to  go  where  the  defendant  pleased;  for  hire^  to 
be  ^  paid  by  the  defendant  to  Bryant^  and  for  which 
driving  the  defendant  afterwards  voluntarily  paid  the 
driver  a  gratuity  of  55.,  an^  the  question  on  the  trial 
>ira8,  whether  the  defendant  under  such  circumsttoces 
%as  by  law  answerable  in  this  action  for  the  negligence 
of  the  driver,  as  his  servant,  in  such  driving.  It  was 
contended  in  the  argument,  not  only  that  the  defendant 
was  not  responsible  for  the  driver,  but  that  the  plaintiff 
could  not  recover  on  this  declaration,  each  count  of 
which  contained  as  a  material  allegation  that  the  act  was 
done  by  the  defendant's  servant,  whereas  the  driver 
could  not  be  considered  as  his  servant  But  my  mind 
has  come  to  the  conclusion,  that  the  defendant  is  re- 
sponsible for  the  driver's  negligence,  and  responsible 
too  upon -this  declaration,  the  driver  being  to  be  #oa- 
sidered,  in  my  opinion,  for  this  purpose  as,  in  law,  his 
servant.  It  appears  to  me,  that  the  defendant  stands  in 
the  same  situation  of  responsibility  as  if  the  horses  hiid 
*  •  been 
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be^  driven  by  Bryant  himself,>  or  as  if  tbey  had  been        1826* 
driven  by  a  person  chosen  by  the  defendant  himself,  for 
the  driving  is  equally.under  the  authority  and  orders  of 
the  defendant,  and  equally  for  his  profit,  ^benefit,  or 
pleasure,  and  the  .driver  is,  I  think,^' equally  the  defend- 
ant's servant  for  that  purpose,  whether  the  driver  be 
Bryant  himself,  the  person  directly. hired  and  employed 
by  the  defendant,  or  be  another  person  selected  and  ap- 
pointed by  the  defendant  himself,  or  a  person  selected 
and  appointed  by  Bryant  under  the  authority  or  per- 
mission of  the  defendant     The  question  is  not  whether 
Bryant^  as  the  owner  of  the  horses  and  the  immediate 
master  of  the  driver,  might  or  might  not  have  been 
made  responsible  for  the  driver's  negligence,  nor  is  this 
the  case  of  a  letting  for  a  particular  purpose  only,  such 
as  going  to  a  particular  place,'  as  in  Deany.'Branth* 
waiie{a)y  and  Sammellv.  Wright  {b)j  where  the  hirer. was 
considered  not  to  have  the  entire  management  and  om- 
trol.over  the  things   so  hired;  from  which  cases  the 
present  is  distinguishable,   because  the  present  hiring 
was  for  no  such  particular  purpose,  but  to  go  with  the 
carriage  where  the  defendant  chose,  and  to  be  under 
his  general  authority  and  orders  in  that  respect  for.  a 
certain  time.     By  such  a  letting  for  a  certain'  time  the 
defendant  became   possessed  in  law  of  the  horses  so 
let  to   him   whilst  he  was   using   them .  under  t  such 
letting.     It  would  be  so  clearly,  if  they  had  not  been 
retained  in  the  custody  of  a  driver  provided  hy ^Btyantj 
according  to  the  doctrine  of  Lord  EUenborai^h   m 
Lotan  V.  Cross  (c),  where   he  says,  "  shew  a  letting'' 

(sc  of  the  chaise)  for  a  certain  time  to  Brcnon^  and 

J  ■  • 
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Pickard(a)t  where  by  the  horses  being  let  to  hire 
to  Dr.  Carey  for  a  certain  term,  he,  and  not  the 
owner,  was  deemed  to  be  the  person  in  possession  of 
them,  as  he  Dr.  Carey  had  a  right  to  retain  them  till 
that  time  was  expired,  though  in  that  case  indeed  Dr. 
Carey  is  stated  to  have  been  driving  them  by  his  own 
servants  when  the  mischief  was  done.  But  in  tlie  pre- 
sent case,  although  the  horses  were  continued  in  the 
custody  of  a  driver  provided  by  Bryant,  yet  as  the 
horses  and  the  driver  were  to  be  for  the  use  and  subject 
to  the  general  directions  of  the  defendant,  and  as  Uie 
defendant  had  a  right  to  ret^n  them  till  the  time  for 
which  they  were  hired  was  expired,  and  as  they  were  at 
the  time  the  mischief  was  done  in  the  use  and  nnder  thd 
directions  of  the  defendant,  I  think  that  the  driver  was 
for  this  purpose  in  the  employ,  and  in  law,  the  servant 
of  the  defendaDt,  and  thst  the  driendant  was  in  law 
Btttwendile  for  the  driver's  negligence  In  the  esecution 
of  the  dcfendanf  g  orders  in  such  employ^  in  whatever 
Bitttadon  the  driver  might  kIbo  stand  with  respect  IB 
Stymtf  with  regard  to  BryarWa  responsibility  for  hiati 
at  die  dection  of  the  plfuntiff.  A  person  may  stand  ra 
the  relation  of  servant  te  two  different  peraoni  as  his 
masters  in  two  diftrent  respects  with  regard  to  the 
teme  ibiagi  and  this  even  diough  the  service  done,  or 
to  be  donej  be  special  add  limited  to  a  single  act,  at  ap- 
iwars  in  2  SotPs  Abr.  556.  pi.  14.;  tbongh  that  indeed 
i»as  a  case  iti  which  the  party  employing  the  officer, 
%lio  Was  flonsidered  as  bis  servtrat,  woirid  not  be  re- 
sponsiUe  fbr  the  conduct  of  the  officer  as  his  servant, 
but  that  would  be  so  on  account  of  the  dnties  and 

(a>  S  Canp.  1ST. 
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^ob^flHons  upon  the  oBtoer^  and  upon  j^ronndg  itdt       fHit^ 
applicftble  to  the  question  of  the  detowltofs  re^poDt-  ^ 

Ability  in  the  present  case.  There  it  is  said,  ^  If  i  W^ 
*Mjeant  of  London,  or  haSHS  in  a  ooitn^,  take  a  tdah 
upon  a  capias  in  process  at  iiiy  imit,  and  «/•  SL  fidactie 
him  out  of  his  possession,  I  tsUxy  have  a  gleneral  Writ  df 
trespass  against  him,  because  the  aeijeant  is  aii  Iriell 
my  servant  to  this  purpose  as  die  servant  of  die 
king;''  (that  b,  as  it  is  expressed  in  Hobart^  IM. 
minister  as  well  to  the  person  suing  out  the  process  tts 
to  the  court ;)  **  and  diereibre  the  taking  out  of  the  pcxi* 
Session  of  the  Serjeant,  who  is  my  servant  is  a  takirig 
Out  of  my  possession.**  TV.  15.  Jo.  entr6  ffheiUUfy 
ktid  Stone,  adjudged  in  a  wHt  of  error  at  Seijeanfs  Bm. 
So  ill  ihe  present  case,  I  tiunk  the  horses  #bre  td  tfe 
tonsldei^  in  law  as  in  the  possessioti  of  the  ddbtfdwt, 
'tod  the  driver  as  th^  deftmdant^  servant  fet  th^  ptlN 
pose  for  which  he  was  sent  to  the  defisnditnt;  ind  I 
diink,  that  a  taking  of  the  horses  or  driver  tiWay  from  die 
defendant's  service  during  the'  dme  ibr  which  he  hud 
hired  them,  would  have  been  a  taking  thdiii  a#iiy  flMi 
him,  for  which  he  might  have  maintained  ah  acdoii  6f 
trespass,  as  for  a  taking  them  out  of  his  pctecassidn  and 
service ;  and,  consequently,  that  he  was  answerable  for 
the  driver's  negligence  in  driving  him,  thi^  defendant, 
Whilst  undet  his,  die  defendant's,  oiders,  and  it  is  tb  bb 
ibonsidered,  I  think,  as  the  defendant's  driving  of  the 
carriage  and  horses  by  his  servant.  That  the  tesponsi* 
bility  is  not  confined  to  the  immediate  ma^r  of  the 
person  who  committed  the  injury,  and  that  th^  ^ctioii 
may  be  brought  against  the  person  from  whooi  the  aU- 
thority  flows  to  do  the  act,  in  the  n^igent  execudon 
of  which  the  injury  has  arisen^  is  establbhed  by  the  case 
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at  Bush  V.  Sleiaman  {a),  where  llie  owner  of  a  house  ha*- 
ing  contracted  with  a  surveyor  to  repair  the  house  for  a 
stipulated  sum,  and  the  surveyor  having  contracted  -with 
a  carpenter  to  do  it,  who  employed  a  bricklayer,  who 
contracted  for  a  quantity  of  lime  with  a  lime  burnefi 
the  owner  of  the  house  was  held  responsible  for  the 
damages  occasioned  by  the  lime  burner's  servants  im- 
properly iay'mg  that  lime  in  the  high  road.  The  prUl- 
dples  on  which  that  case  was  dtcided  apply,  I  think, 
directly  to  tlie  present  case,  and  shew  the  re^onsibility 
of  the  present  defendant ;  and,  indeed,  Heath  J.  puts  the 
very  case,  that  where  a  person  hires  a  coach  upon  a  job) 
and  a  job  coachman  is  sent  with  it,  the  |>erson  who 
hires  the  coach  is  liable  for  any  miscliief  done  by  the 
coachman  while  in  his  employ,  though  (as  tiie  judge  is 
there  made  to  say),  he  is  not  his  servant.  But  under 
the  circumstances  of  the  present  case  the  defeadaot  was, 
I  think,  liable  for  the  negligence  of  the  driver  as  his 
servant*  driving  the  defendant  pursuant  to  his  orders, 
Xthe  driver  bein^  in  law,  bis  servant,  in  my  opinion,  for 
that  purpose  according  to  the  declaration,)  and,  conse- 
quently, that  the  nonsuit  ought  to  be  set  aside  and  a  new 
trial  granted. 

Bayley  J.  The  question  in  this  case  ia^  whether  the 
owner  of  the  carriage  is  answerable  for  the  ne^igence 
-of  the  driver.  This  is  not  the  case  of  a  driver,  wber^ 
according  to  established  usage,  carriage  and  horses  and 
driver  belong,  not  to  the  person  driven,  but  to  another 
master,  who  may  easily  be  discovered,  as  in  the  case 
of  a  hackney-coach;  nor  is  it  the  case  of  a  driver, 
where,  according  to  established  usage,  neillier  horses  or 
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driver  belong  to  or  are  commonly  in  the  lerme  of  the  .16S6* 
penon  driven,  but  belong  to  another  master,  who  la 
either  known,  or  may  easily  be  discovered,  as  in  diecaie 
of  pos^orses ;  but  it  is  the  case  of  a  perqon  who  hires 
a  pair  of  horses  for  the  day  to  draw  his  own  carriagi^ 
and  leaves  it  to  the  owner  of  the  horses  to  send  jiuch 
person  to  drive  them,  as  such  owner  may  think -fiL 
There  is  nothing  from  usage  or  otherwise  to  imply  that 
the  horses  are  not  the  defendant's^  and  the  driver  his 
regular  servant ;  nothing  to  designate  or  to  make  it*easy 
to  discover  to  whom  the  horses  and  driver  bdong.  The 
general  rule  in  ihe  case  of  master  aad  servant,  as  laid 
dovm  in  Boson  v.  Sand/brd(a%  is,  that  the  man  vdio  em- 
ploys ttnother  is  answerable  for  binu  Had  the  defendant 
hired-the^driver,  can  there  be  a  doubt  bat  ihtt  he  would 
have  been  defendant's  servant ?  If  he  leaves  it:  to. the 
owner  of  the  horses  to  jiire  him^  is  he  not,  in  substance 
hured  by  the  defendant  ?  If  I  hire  horses  of  A.  and 
hire  J3.  to  drive,  B.'  is  undoubtedly,  for  the  tim^  my 
servant.  Is  the  driver  less  my  servant  for  the  time^ 
because  I  hire  him  and  the  horses  under  oi»  baigain^ 
and  allow  the  owner  of  the  horses  to  select  him?  He 
is  employed  for  me ;  that  cannot  be  disputed.  He 
drives  where  I  direct,  and  so  as  I  require  nothing  con^ 
trary  to  my  contract  with  the  owner  of  the  horses,  he 
most  obey  my  reasonable  commands.  He  must  ge 
where  I  orders  must  stop  where  I  require;  must  go  the 
pace  I  specify.  Though  the  owner  of  the  horses  is,  le 
a  certain  extent^  his  master,  I  am,  to  a  certain  extent* 
his  master  also.  Though  the  former  is  his  master  in 
general,  he  has,  for  a  time,  let  him  out  to  me ;  and  a 
master  is  liable  for  the  acts  of  one  who  is  in  his  service 

(a)  2Salk,4iO. 

or 
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1886.        or  employ,  though  the  master  who  is  to  be  charged  is  not 
■  his  immediate  employer,  but  employs  him  through  the 

t^aimi  medium  of  another.  If  I  hire  the  driver,  I  am  aiiijwer- 
able  for  him,  if  I  employ  J.  S.  to  hire  him,  am  I  not 
still  nnswerable?  I  exercise  my  own  judgment  in  the 
one  case,  I  leave  it  to  J.  S.  to  exercise  a  Judgment  for 
me  in  the  other,  but  still  it  is  for  me  that  the  judgment 
is  exercised.  The  service  is  performed  for  roe.  It  is 
my  work  the  driver  does.  In  Bush  v.  Steintnan  (n),  the 
man  who  did  ihe  wrong  was  not  selected  by  the  de- 
fendant, was  not  immediately  employed  by  him,  he  was 
only  employed  through  the  medium  of  one  who  con- 
tracted to  do  the  woi-k  for  the  defendant,  but  he  was 
doing  the  defendant's  work.  He  was  (through  the 
medium  of  the  contractor  indeed,  but  stiJI  lie  was) 
working  for  the  defendant,  and  on  that  accomit  tbe  de- 
iendant  was  held  liable.  "  If  a  deputy  has  power  to 
tnidce  servants,  the  principal  will  be  chargeable  for  tli^r 
misfe&Eance,  for  the  act  of  the  servant  is  tbe  act  of  tbe 
deputy,  and  the  act  of  the  deputy  is  the  act  of  the  prin- 
dpai."  Per  Holt  C.  J.  in  Lane  v.  Colttm.  (b)  The 
owner  of  a  ship  is  answerable  for  the  misfeazance 
of  mariners,  though  he  leaves  it  to  the  maeter  to 
select  the  crew.  The  owners  of  a  coadi  will  be  liable, 
though  they  leave  it  to  J,  S.  to  select  tbe  driver  and 
trorses,  or  though  they  employ  as  driver  the  man  who 
owns  the  horses.  In  many  instances  one  proprietor 
iiorses  a  coach  for  one  stage,  another  (or  a  aecmd, 
and  so  on,  and  in  some  instances  the  man  who  finds  tbe 
horses,  finds  the  coachman  also;  Shall  this  take  away 
the  liability  of  all  the  proprietors?   Shall  it  be  said,  if 

(a)   I  But.  ^  p.  401.  (6)   I  Ld.  &iym.  656. 
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the  coach  does  an  injary  upon  a  given  stage,  that  the        18S6. 

fm^rietor  who  finds  the  horses  and  driver  for  thai 

stage   shall    alone   be  answerable?    The  horses   and 

driver  are  found  by  the  one  to  do  the  work  of  all,  they 

are  employed  upon  the  work  and  for  the  benefit  of  all^ 

and  therefore  all  are  responsible.   Nor  does  it  i^ear  td 

me  to  make  any  distinction  whether  the  driver  and 

horses  are  hired  for  a  single  day  only,  or  for  a  longer 

period.     Had  they  been  hired  by  the  year,  can  there  be 

a  doubt  but  that  the  hirer  would  have  been  answerable  ? 

What  if  they  had  been  hired  for  a  month  or  for  a 

week  ?    Would  the  difference  of  period  for  which  they 

were  hired  make  a  difference  in  the  respox^bBtty? 

Can  any  legal  principle  be  adduced  to  make  the  period 

the  criterion  of  being  answerable  or  aot  ?  The  driver  is 

equally  emj^oyed  on  aoooont  of  the  hirer^  to  do  the 

work  of  the  hirer,  to  obey  the  lawful  oomifiandb  of  tU^ 

fciver,  and  to  be  the  temporary  servant  of  the  hif^ee, 

whether  he  is   engaged  for  the  day,   the  week,  thi 

month,  or  the  year,  and  the  hii'er  bears  the  appearance 

for  the  time  of  standing  in  the  relation  of  nrastte  to  the 

driver^  and  these  are  circumstances  which  bi  my  judg^ 

tncM  make  the  hirer  responsible.    Upon  these  gromidsj 

dierefbre,  that  the  driver  in  Uiis  case  waa  in  the  tem^ 

porary  employ  and  service  of  the  defendant,  and  that 

this  is  not  a  case  in  which  according  to  the  known  and 

eataWshed  course  of  proceeding,  it  is  notcrlom  that  the 

peiMn  driven  does  not  stand  in  ne^ation  of  master  t6  the 

driver,  and  it  is  matter  of  easy  discovery  ^ho  does 

Mand  in  that  relation,  as  in  the  oases  of  hackney  coaches 

and  post  horses ;  and  that  there  was  nothing  in  this  case 

10  rdnit  the  primA  facie  presumptwrn  that  the  horses 

tbe  defendant's,  and  the  driver  his  servant,  I  am 

of 
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18S6.        of  opinion  that  this  derendant  was  liable  to  the  action, 
and  that  the  nonsuit  was  wrong. 

Abbott  C.  J.  This  was  on  action  upon  the  case 
brought  to  recover  damages  for  an  injury  done  to  a 
iioRic  of  the  plaintiff  by  the  negligent  driving  of  n 
carriage  against  it  in  one  of  the  streets  of  London. 
(The  Lord  Chief  Justice,  after  stating  the  pleadingx, 
proceeded  as  follows :)  At  the  trial  before  me  tlie  plain- 
tiff was  nonsuited ;  a  rule  was  obtained  for  setting  aside 
die  nonsuit,  and  the  case  was  argued  first  in  ibis  court, 
aud  afterwards  before  tis  and  the  judges  of  the  other 
courts  at  Seiyeant^  Inn ;  but  a  difference  of  opinion  has 
existed  both  in  this  court  and  among  the  other  judges. 

I  take  the  question  to  be,  whether  either  of  the  counts 
in  the  declaration  was  sustained  by  the  evidence  given  at 
the  trial.  The  evidence  given  was  that  the  defendant,  a 
gentleman  usually  residing  in  the  countrj',  being  in  town 
for  a  few  days  widi  his  own  carnage,  sent  in  the  usual 
way  to  a  stable-keeper  for  a  pair  of  horses  for  a  d^. 
The  stable-keeper  Bcooedingly  sent  a  pair  of  horses  and 
a  man  to  drive  them,  beipg  ^e  horses  and  driver  men- 
tioned in  the  declaration.  The  defendant  did  not  select 
the  driver,'  nor  hod  any  previous  knowledge  of  him. 
The  stable^eeper  sent  such  person  as  be  chose  for 
this  purpose. 

I  thought  at  the  trial  (bat  the  driver  could  not  be  con- 
sidered as  the  servant  of  the  defendant,  so  as  to  sustain 
.rather  of  the  first  two  counts ;  and  also  that  the  horses 
were  not  under  the  care,  government,  and  diiection  <^ 
the  defendant,  nor  driven,  governed,  and  directed  by 
him,  so  as  to  sustain  the  last  count.  And,  with  all  due 
respect  Sot  such  of  my  learned  brothers,  both  in  and  out 

.of 
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of  this  court,  who  think  otherwise,  I  must  say  that  I  still       1826* 
entertain  the  same  opinion.  , 

Ladqhbr 

'  I  Will  first  advert  to  the  authorities  quoted  on  the  one  ..ff^*^^ 
si3e  and  the  other.  The  decisions  cited  for  the  plaintiff 
were,  the  judgment  of  the  Court  of  Common  Pleas  in 
Bush  V.  Steinman{a\  as  furnishing  a  principle;  and  the 
observation  of  Mr.  Justice  Heathy  referring  to  a  supposed 
case  like  the  present,  and  assuming  that  the  owner  of 
the  carriage  would  be  answerable.  HaU  ▼•  Pickard(p\ 
and  Croft  v.  Allison^  {c) 

On  the  part  of  the  defendant  were  cited  Chilcot  v« 
Bromley  (d).  Dean  v.  Branthwaite{e\  Sammellv.  Wright  (X), 
and  the  case  of  Sir  Henry  Houghton^  before  Lord  EUen^ 
borough^  at  Warwick.  Reference  was  also  made  to 
Pothier^s  Treatise  on  Obligations^  part  1.  No.  121. 

Bush  V.  Steinman  was  an  action  against  the  owner  of 
a  house,  under  repair  and  not  inhabited,  for  causing  a 
quantity  of  lime  to  be  placed  on  the  high  road,  whereby 
the  plaintiff's  chaise  was  overturned  and  damaged.'  The 
defendant,  who  had  never  occupied  the  house,  had  con- 
tracted with  a  surveyor  to  repair  it  for  a  fixed  sum.  The 
surveyor  contracted  with  a  carpenter  to  do  the  whole^ 
the  carpenter  employed  a  bricklayer,  the  bricklayer  con- 
tracted with  a  lime-burner  for  a  quantity  of  lime^  and 
the  servant  of  the  latter  laid  the  lime  in  the  road.  At 
the  trial  before  Lord  C.  J.  Eyre  the  plaintiff  was  non- 
suited, but  his  Lordship  afterwards  changed  his  opinion, 
and  concurred  with  the  other  judges  of  the  court  in 
granting  a  new  trial,  though  he  confessed  he  found  a 
difficulty  in  stating  with  accuracy  the  grounds  on  which 

(a)  1  Bot.  4  P.  404.  (6»  5  Camp.  187. 

(c)  AB,^A.  590.  (rf)  12  r«f.  114. 

(0  5  Esp.  55.  (/)  5  -B4P.  265. 
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182Q.  the  action  could  be  supported.  He  appears^  however^ 
"■""""  to  have  been  influenced  chiefly  by  the  two  cases  of  Stone 
^gahui  y.  Cartwright  (a),  and  Littledale  v.  Lard  Lonsdale  (i). 
Xhese  were  actions  for  injury  done  to  a  dweUingr 
lyHise,  by  the  improvident  working  of  a  colliery  uader 
it*  In  the  first  case  the  owner  of  the  colliery  was  aa 
ifi;&nt;  the  action  w^s  brought  ag^st  an  agent  an4 
ijianffger,  ^pointed  by  the  Court  of  Chanceryi  who 
hinsd  ac^d  disiniss^  the  workmen  at  his  ple^succ^  bat 
took  no  personal  concern,  was  not  present^  and  had 
given  no  particular  directions  for  working  thj^  iniq^  in 

tljie  manner  that  occasioned  the  mischief.    The  df&s^ 

»  ■   '  ... 

ai^t  in  this  case  was  held  not  to  be  i^swerab^e;  and 
\fivd,  Ksnyon  said,  J  have  always  und^rs^ood  that  thj^ 
action  must  be  brought  against  the  h^nd  oon^nnitting 
^e  injury,  or  against  ^e  owner  for  whpm  the  ^fi^,  ^as 
dpoie*  The  latter  was  an  action  against  such  ownj^r^  a]^4 
^^  held  maintaina,ble.  These  cases  establish  the  prip- 
qipl6»  that  the  ow^^  of  a  mine  is  answerable  to  the 
person  whQse  property  may  be  injured  by  the  imjNror 
yi^ent  mourner  of  working  it.  And  if  to  these  we  ad4 
the  ci^e  qf  Bush  v.  Sleinman,  the  principle  will  be  car- 
ried no  further,  it  will  only  be  applied  to  the  owner  of  ^ 
house,  Qfl,d  render  him  answerable  for  an  improvid^ 
act  taking  place  in  the  repair  of  it  Tlie  case  of  Hall 
y.Pickard  was  a  question  as  to  the  proper  form  of 
action^  whether  trespass  or  ca^e.  It  was  an  ^tion  for 
ifgury  to  a  ho^se  belonging  to  the  plaintiff  but  let  by 
him  for  a  term  to  a  gcAtleman  whose  carriage  it  wa^ 
<^awin^  and  by  whose  siervant  it  was  driven.  And  U 
was  held,  that  case  and  not  trespass  was  the  proper 

(a)  6  T.  n.  411.  (6)  2  jy.  Bh  299. 

form 
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form  of  action;   for  the  plaintiff  had  neither  the  legal        1826. 
iV)r  actual  possession  of  the  horse,  so  as  to  maintain      ^ 
trespass.     The  case  of  Croft  v.  Allison  was  an  actiop       jtgaiwe 
for  injury  to  a  carriage.     The  plaintiff  a  stable-keeperi 
had  hired  the  carriage  of  a  coachmaker  for  a  day ;  bad 
furnished  horses,  appointed  a  coachman,  and  then  let 
it  out  to  a  third  person  for  the  day.     Under  these  cir- 
cumstances it  was  held,  that  the  plaintiff  was  the  prov 
prietor  of  the  carriage  pro  tempore. 

On  the  other  hand,  the  case  of  Dean  v.  Branthwaite 
was  decided  upon  the  principle,  that  the  owner  of  horses 
let  to  draw  the  defendant's  carriage  to  Epsom  races^ 
under  the  conduct  of  postillions  appointed  by  the  plain- 
tiff had  not  thereby  put  the  horses  into  tlie  pos^essioa 
of  the  defendant,  so  as  to  preclude  himself  from  main- 
taining an  action  of  trespass  against  the  defendant  for 
an  injury  done  by  him  to  one  of  them.  The  case  of 
Sammell  v.  Wright  was  an  action  brought  against  a 
stable-keeper,  w^io  had  let  four  horses  in  the  usual  way^ 
to  draw  a  lady's  carriage  to  IVindsor^  and  the  defendant 
was  held  liable  to  tlie  action.  The  case  of  Sir  Henry 
Houghton  was  that  of  horses  hired  by  him  to  draw  his 
carriage,  travelling  post,  and  he  was  hel^  not  to  be 
answerable.  It  is  true,  that  all  the  three  were  decisions 
at  Nisi  Prius,  but  they  were  the  decisions  of  a  very 
great  Judge,  and  were  not  afterwards  brought  before  the 
Court  The  case  of  Chilcot  y.  Bromley  was  a  suit  for 
a  legacy,  under  a  will,  whereby  a  legacy  was  given  to 
each  of  the  testator's  servants.  The  testator  hired  a 
carriage  and  horses  for  a  year  of  a  job-master,  who  also 
supplied  a  coachman,  and  paid  him  9s.  a  week.  The 
testator  paid  him  12^.  a  week  for  board  wages,  and  he 

reoeived  a  livery  with  the  other   men  servants*     The 

question 
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1826.  question  tiras,  whether  this  coachman  was  a  servant  of 
■  '  "  the  testator  within  the  meaning  of  the  wiH.  The 
^in$i  Master  of  the  Rolls  held  that  he  was  not;  and  aj^ears 
to  have  founded  his  judgment  principally  on  the  gromid 
that  there  was  no  contract  between  the  testator  and  die 
coachman,  the  contract  being  with  the  job-master,  who 
might  change  the  coachman,  if  he  should  think  fit, 
without  a  breach  of  his  contract,  if  he  substitated 
another,  of  whom  the  testator  could  not  have  reason 
to  complain. 

Upon  this  review  of  the  decisions,  they  appear  to  me 
to  predominate  in  favour  of  the  defendant  The  three 
cases  of  Stone  v.  Carhoright  (a),  Littledale  v.  Ijord  Lom^ 
dale  (&),  and  Bttsh  v.  Steinman  (c),  do  not  In  my  opiniim 
affi)rd  a  rule  by  which  the  present  case  ought  to  be 
governed.  Whatever  is  done  for  the  working  of  my 
mine  or  the  repair  of  my  house,  by  persons  mediately 
or  immediately  employed  by  me,  may  be  considered  as 
done  by  me*  I  have  the  control  and  management  of  all 
that  belongs  to  my  land  or  my  house ;  and  it  b  my 
&ult  if  I  do  not  so  exercise  my  authority  as  to  prevent 
injury  to  another.  But  does  it  follow  from  this  that  I 
have  the  care,  government,  or  directiou  of  horses  hired 
by  me  of  another  person,  who  sends  a  servant  of  his 
^own  choice  to  conduct  and  manage  them,  because  I 
have  hired  the  horses  to  draw  my  carriage? 

The  opinion  given  by  Mr.  Justice  Heath  on  this  sub- 
ject, in  the  case  of  Bush  v.  Steinman,  was  extra-judidaL 
It  has  the  weight  properly  belonging  to  the  opinion  of 
a  very  learned  Judge,  but  it  could  not  be  revised,  and 
has  not  the  authority  of  a  judgment     The  cases  of 

(a)  6T.S.41U  (6)  2H.M.2&9.  (c)  \  Bos.  ^  Pt^  404. 

Dean 
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Dean  v.  BranthwaUe  (a)  and  SammeU  v.  Wright  (f>)j  and       1826. 
the  case  of  Sir  Henry  Houghton,  were  decisions  at  Nisi      , 
Prias,  but  they  were  the  decisions  of  a  very  learned'     ..f^^^ 
Judge ;  they  were  capable  of  revision :  they  were  not 
afterwards  questioned ;  and  the  last  of  the  three  bears 
directly  upon  the  question  in  the  present  case. 

Having  made  these  remarks  upon  the  former  cases, 
I  will  now  proceed  to  make  some  observations  upon  the 
case  as  it  might  stand  independent  of  prior  decisions. 
I  admit  the  principle,  that  a  man  is  answerable  for  the 
conduct  of  his  servants  in  matters  done  by  them  in  the 
exercise  of  the  authority  that  he  has  given  to  them,  and, 
also,  (which  is  the  same  thing  in  other  words,)  that 
whatever  is  done  by  his  authority  is  to  be  considered  as 
done  by  him.  I  am  sensible  of  the  difficulty  of  drawing 
any  precise  or  definite  line  as  to  time  or  distance.  But 
I  must  own  that  I  cannot  perceive  any  substantial  differ- 
ence between  hiring  a  pair  of  horses  to  draw  my  car- 
riage about  London  for  a  day,  and  hiring  them  to  draw 
it  for  a  stage  on  the  road  I  am  travelling,  the  driver 
being  in  both  cases  furnished  by  the  owner  of  the  horses 
in  the  usual  way ;  ^or  can  I  feel  any  substantial  differr 
ence  between  hiring  the  horses  to  draw  my  own  carriage 
on  these  occasions,  and  hiring  a  carriage  with  them  of 
their  owner.  If  the  hirer  be  answerable  in  the  present 
case,  I  would  ask  on  what  principle  can  it  be  said  that 
he  shall  not  be  answerable  if  he  hires  for  an  hour  or 
for  a  mile  ?  He  has  the  use  and  benefit  pro  tempore, 
not  less  in  the  one  case  than  in  the  other.  If  the  hirer 
is  to  be  answerable  when  he  hires  the  horses  only,  why 
diould  he  not  be  answerable  if  he  hires  the  carriage  with 

(a)  5  Etp.  35.  (b)  5  Etp,  2^. 
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them?  He  lias  the  equal  use  aQd  benefit  of  the  horses 
m  both  cases,  and  has  not  the  cooduct  or  management  of 
them  more  in  the  one  case  than  in  the  other.  If  the  tem- 
porary use  and  benefit  of  the  horses  will  make  the  hirer 
BDSwerable,  and  there  be  no  reasonable  distinction  be- 
tween hiring  them  with  or  without  a  carrii^e,  mast  not 
the  person  who  hires  a  hackney-coach  to  take  hiov  for  a 
mile,  or  otlier  greater  or  less  distance,  or  for  an  hour, 
or  longer  time,  be  answersble  for  the  conduct  of  the 
coachman  ?  Must  not  the  person  who  hires  a  wherry 
on  the  Thames  be  answerable  for  the  conduct  of  the 
waterman?  I  believe  the  common  sense  of  all  men 
would  be  shocked  if  any  one  should  affirm  the  hirer  to 
be  answerable  in  either  of  these  cases.  Will  it  be  said 
that  the  hirer  is  not  answerable  in  either  of  these  cases 
because  the  coachman  and  tlie  wherryman  are  ready  to 
attend  to  the  call  of  any  person  who  will  employ  them? 
I  answer.  So,  also,  is  the  stable-keeper.  If  it  be  said 
that  they  are  obliged  to  obey  the  call  of  any  person 
when  they  are  on  the  stand,  or  at  the  stairs,  I  would 
ask,  Will  there  be  any  difference  if  they  are  spoken  to 
beforehand,  and  desired  to  attend  at  a  particular  hour? 
which  is  not  an  unusual  occurrence  where  persons  have 
an  engagement  to  go  out  at  an  early  hour  in  the  momiog. 
If  the  personal  presence  of  the  hirer  will  render  him 
responsibly  why  should  he  not  be  equally  so  if  he  is 
absent,  and  has  hired  the  horses  or  carriage  for  his 
family  or  servants?  Does  his  presence  give  him  any 
means  of  superintending  or  controlling  the  driver? 
Can  any  legal  obligation  depend  upon  such  minute  dis- 
tinctions ?  If  the  case  of  a  wherry  on  the  Thames  does 
not  furnish  an  analogy  to  this  subject,  let  me  put  the 
case  of  a  ship  hired  and  chartered  for  a  voyage  on  the 


Bomtt. 
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CPOsan  to  carry  such  goods  as  the  charterer  may  think  fit       lgS6; 
to  load,  and  such  only.    Many  accidents  have  occurred 
from  the  negligent  management  of  such  vessels,  and 
many  actions  have  been  brought  against  their  owners,  but 
I  am  not  aware  that  any  has  ever  been  brought  against 
the  charterer,  though  he  b  to  some  purposes  the  do- 
minus  pro  tempore,  and  the  voyage  is  made  not  less 
under  his  employment,  and  for  his  benefit,  whether  he 
be  on  board  or  not,  than  the  journey  is  made  under  the 
employment,  and  for  the  benefit  of  the  hirer  of  the 
horses.     Why,  then,  has  the  charterer  of  the  ship,  or  the 
hirer  of  the  wherry,  or  the  hackney-coach,  never  been 
thought  answerable?     I  answer,    Because  the  ^ip- 
master,   the  wherrjrman,    and  the  ^ackuey-coachman 
have  never  been  deemed  the  servants  of  the  hirer,  al- 
though the  hirer  does  contract  with  the  wherryman  and 
the  coachman,  and  is  bound  to  pay  them,  and  the  pay 
is  not  for  the  use  of  the  boat,  or  horses,  or  carriage 
only,  but  also  for  the  personal  service  of  the  man.     In 
the  case  now  before  the  Court,  the  hirer  makes  no  con- 
tract with  the  coachman :  he  does  not  select  him ;  he  has 
no  privity  with  him ;  he  usually  gives  him  a  gratuity, 
but  he  is  not  by  law  obliged  to  give  him  any  thing;  and 
Srom  thence  I  conclude  that  the  coachman  is  not  the 
servant  of  the  hirer.     And  if  the.  coachman  is  not  the 
servant  of  the  hirer  on  such  an  occasion,  but  is  chosen 
and  entrusted  by  the  owner  of  the  horses  to  conduct  and 
manage  them,  I  think  it  cannot  be  said  that  the  hirer 
has  in  law,  what  he  certainly  has  not  in  fact,  the  con- 
duct and  management  of  the  horses.    If  the  coachman 
IS  in  such  a  case  the  servant  of  the  hirer,  he  may,  at  any 
moment,  require  him  to  quit  the  charge  of  the  horses, 
and  deliver  them  over  to  another,  and  must  be  obeyed ; 
'    ■  Pp  2  but 
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tftit  I  think  it  cannot  be  said  tl»t  tbe  coBchman  way 
not  lawAilly  refiise,  sild  ongbt  not  in  most;case«  to'dn 

so.  It  does  not  seem  to  be  doubted  that  the  injured 
party  may  sue  the  owner  of  tbe  horses ;  is  there,  then, 
any  rule  of  law,  or  any  principle  of  convenience,  re- 
quiring tliat  he  should  have  his  choice  of  sukig  either 
the  stable-keeper  or  the  hirer  at  his  election.  Geaer 
rally  speaking,  the  one  is  as  well  able  to  pay  damages  aa 
the  other,  and  may  he  as  easily  found  out  and  known, 
and  more  easily  if  the  carriage  and  horses  are  hired 
together.  Should  the  hirer  be  held  responsible  la  the 
first  instance,  he  must  certainly  have  his  remedy  over 
against  the  letter,  so  that  the  letter  will  in  the  end  be 
answerable,  and  there  will  be  n  circuitv  of  action,  which 
is  loeOnreoient,  wid  to  be  avoided  if  possiblo. 
'  I' have  acknowledged  the  difficulty,  of  drswing  a  line 
irith  reference  to  dme  or  distance';  and  I  think  we 
must  look  to  other  circumstances  in  order  to  ascertain 
the  obligation  of  the  hirer.  Length  of  time  may  in  it- 
self be  a  circumstance  deserving  of  attention,  because  it 
may  be  evidence  of  the  subsequent  approbation  and  con- 
tinuance, if  not  of  the  original  choice  of  the  coachman. 
The  payment  of  board  wages  and  the  furnishing  a  livery 
may  also  be  circumstances  worthy  of  attention,  because 
they  also  may  in  some  cases  be  considered  as  evidence 
of  a  choice  and  a  contract.  I  do  not  pronounce  upon 
any  case  of  this  kind.  I  speak  tmly  of  tbe  present  case, 
and  of  the  evidence  given  at  the  trial ;  and  not  being 
able  to  find  any  reason  satisfactory  to  my  own  mind,  by 
which  the  defendant  in  this  cause  can  be  made  answer 
able  in  the  present  action,  I  think  myself  bound  to  say 
that,  in  my  opinion,  the  rule  for  setting  aside  the  non-^. 
suit  Qught  to  be  discharged. 

Rule  discharged. 
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Collins  against  Lightfoot*  I'VUBy, 

^  j%i6iii. 

A  RULE  bad  been  obtained  calling  upon  tbe  pliun-  wimm  a  wrtj 

tiff  to  shew  cause  why  the   bail-bond   taken  in  ^^^i^'llHtfa - 

this  case  should  not  be  given  up  to  be  cancelled,  upon  ^'^"^S^ff 

filing  common  bail.    The  rule  was  obtained  upon  att  ■•*"*•*•  P^ 

affidavit  that  defendant,  in  1880,  was  discharged  under  aftvwwds 

OOtUIMQ  OMI 

the  act  for  relief  of  insolvent  debtors ;  that  he  inserted  eombtrgt  nnte 
in  his  schedule  a  sum  of  11 672.,  being  the  amount  of  met,hniDgdnif 
6002.9  the  consideration  money  menUoiied   in  an  in^-  i^oq^  fn  i||, 
denture  bearing  date  5th  October  1810,  whereby  an  an-  Hdl^^^^h* 
nuity  was  granted  by  one  E.  M.  to  the  plain^  and  ^ifLa*  ** 
also  the  principal  sum  mentioned  in  a  bond,  wherein  ^*^^°^^ 

MTMfl  Ok  UM 

defendant  became  bound  with  the  said  £•  M.  for  pay-  aonoicj 
ment  of  the  annuity ;  that  notice  was  given  to  plaintiff,  ing  diMi 
and  defendant  duly  discharged,  and  afterwards  arrested 
by  the  plaintiff  for  four  years'  arrears  of  the  annuity  ac- 
cruing  after  his  discharge* 

«  ■         ■  ■ 

Hutchinson  shewed  causey  and  contended,  that  the 
1  6.4.  c.  119.  5.10.  did  not  apply  to  sureties,  but 
crnly^  to  principals,  and,  consequently,  that  defendant 
could  not,  by  his  dischai^  under  that  act,  be  relieved 
from  his  responsibility.  The  bond  could  not  be  enfeiroed 
against  the  surety  until  the  principal  made  default;  and 
therefore  s.  28.  of  the  1  G.  4.  c.  1 19.  leaves  the  plaintiff's 
rights  untouched  by  the  dischaige ;  for  that  only  says, 
that  after  a  party  has  been  discharged,  no  execution 
shall  issue  upon  any  judgm^it  before  then  obtuhed 
j^gainst  him,  for  any  debt  or  cause  of  action  arising  be- 

P  p  S  fore 
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fore  his  imprisonment.    The  S  G.  i.  c.  ISS.  c  IS.  dow 

not  vary  the  case.     Id  Btatfr  v.  NkkaJt  {a)   the  par^ 

'V^"'        arrested  was  treated  as  principal,  and  on  that  accotut 
LiauirovT.  ■ 

held  to  be  diachargad  by  bankruptcy  and  certinaUe. 

D.  Pollock  contra,  was  stopped  by  the  Court. 

Abbott  C.  J.  We  mast  assume  that  tlie  bond  given 
in  this  cose  was  in  the  common  form ;  and  that  there 
was  nothing  said  in  it  to  shew  which  was  the  principal 
and  which  was  the  surety.  The  money  now  sued  for 
was  at  the  time  of  the  defendant's  discharge  money  pay- 
able by  way  of  annuity  at  a  future  time  by  virtue  of  the 
bond,  and  I  think  that  the  statute  1  G.4.  ctld.  s.lO.(d) 
entitlet  the  defendant  to  his  discharge. 

Bslea 


(a)  4  Tmmt.  SO. 

(h)  Whereby  It  mt  eiwctaj,  "  That  all  and  enrf  endhor  md  oe. 
iimn  of  ur  inch  friuiier,  for  any  nun  or  niDu  at  bwmj  payable  b; 
WSJ  of  umuitj  or  olherwise  mX  any  future  time  or  tuuB,  bj  Tiituc  oTuj 
bond,  cotenaal,  or  olber  Hcuriues  of  anf  natuie  nbalaoner,  nuj  be  ud 
(hall  be  eutilled  to  be  admilled  a  creditor  or  mdilor*,  and  riMll  be 
entitled  to  receive  a  diTidend  or  dividends  of  the  evtato  of  fucb  pH90Twi> 
ID  aucb  mauner  and  upon  ftuch  temu  and  condilions  ai  aucfa  crediCor  or 
credilora  would  bare  been  entitled  unto  by  Ibe  Taw*  doit  in  force  iT  nidi 
priioner  bad  becotne  bankrupt ;  the  amount  upoD  wbtch  nub  diodnd 
ihall  be  calculated,  and  the  lenus  and  condition!  on  wfaicb  the  aaoie  dull 
be  reoeiTed,  braog  fint  tellled  by  the  court,  and  without  pr^udic*  in 
flKure  to  tb^  ropcctlTe  MCnritlea,  otherwM  IbaD  ■■  lb*  WD«  woidd 
haie  been  affected  by  a  proof  made  in  n^iect  theieef  hj  a  tmdlMr  nad* 
a  conuninion  of  bankrupt,  and  a  ctnUcate  obtained  by  tbf  baiiklii[* 
uikder  nidi  tx 
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Elmore  against  Kingscote. 

INDEBITATUS    assumpsit   for    horses    scdd   and  The  note «r 
delivered.     Quantum  valebant.     Plea,  non-assump-  lu  writing  of 
sit     At  the  trial  before  Abbott  C  J.,  at  the  Middlesex  the  cue  of  a 
sittings  after  last  term^  it  appeared  that  tUs  was  an  fortbefdMof 
action  brought  to  recover  the  price  of  a  horse  alleged  to  ^ntfdTnqiiired 
have  been  sold  to  the  defendant.     Proof  was  given  that  ^J  ^  ^^*5, 
on  the  13th  of  June  there  was  a  verbal  contract  of  sale  *•  ^''•.  muit 

state  we  prioe 

made  between  the  plaintiff  and  defendant,  by  which  the  '«f  ^l>»c*>  **» 

goods  wei« 

plaintiff  had  agreed  to  sell  to  the  defendant  the  horse,  told, 
warranted  five  years  old,  for  the  sum  of  200  guineas.  In 
order  to  take  the  case  out  of  the  statute  of  frauds,  the 
plaintiff  gave  in  evidence  the  following  letter,  written  by 
the  defendant  on  the  18th  of  %!une :  <^  Mr.  Kingscote 
\)eg3  to  inform  Mr.  Elmore^  that  if  the  horse  can  be 
proved  to  be  five  years  old  on  the  I8th  of  this  month,  in 
a  perfectly  satis&ctory  manner,  of  course  he  shall  be  most 
happy  to  take  him;  and  if  not  most  clearly  proved, 
Mr.  £.  wiU  most  decidedly  have  nothing  to  do  with 
hinu''  The  Lord  Chief  Justice  was  of  opinion  that  this 
was  not  a  sufficient  note  or  memorandmn  in  writing  of 
the  bargain  within  the  statute  of  frauds,  and  he  directed 
the  jdaindff  to  be  nonsuited,  bat  reserved  lib^ty  to  him 
to  move  to  enter  a  verdict. 

Scarlett  now  moved  accordingly,  and  contended,  that 
as  the  defendant's  letter  was  an  acknowledgment  by  him 
that  he  had  bought  thie  horse  on  the  13th  of  June,  it 
note  in  writing  of  a  bargain  for  the  purdiase  of  a 

P  p  4  horse, 
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horse,  and  that  it  was  competent  to  the  plaintiff  to  p 

the  value  of  the  horse  by  parol  evidence,  and  to  r 

the  amount  under  the  count  for  quanlum  valebtnb  Bot 


•Per  Curiam.  There  most  be  s  note 
Iq  wttmg  of  ibe  IxlTgun.  The  price  flgned  to  tM  ptid 
optudtates  a  material  part  of  the  ba^tun.  U  it  were 
competeot  to  a  part^  to  proves  t^  parol  effdMn,  ds 
price  iotedded  to  be  paid,  it  would  let  in  oneh  of  d» 
mischief  which  it  was  the  fltgect  of  the  Matnte  t»  pre- 


RA 


Doe  dem.  Evans  against  Etahx. 


WbcTBacopr- 

bolder  wu 
caaricted  of  a 
copiul  felony, 
but  pvdoncd 
upon  condition 

prison,  and  UtB 
lord  did  not  do 
any  act  towardi 
iiiDg  the 


Held,  that  at 
the  eipiralioD 
of  the  two  jeara 
the  copjholdor 

for  the  land 
who  had  ouited 


and  ihe  estate 
would  not  Tcai 
in  the  lord 


J^JECTMENT  for  copyhold  lands  io  Stm&iettkin. 
Plea,  the  general  issue.  At  the  trial  before  Gase- 
lee  J.,  at  the  Somerset  Summer  assizes,  1825,  it  appeared 
that  the  lands  in  question  were  holden  of  the  manor  of 
the  vicarage  of  Chew  Magna  and  Dandry,  in  the  county 
oi  Somerset,  by  copy  of  court-roU,  bearing  date  26th  No- 
vember, 1 78S,  by  which  it  appeared  that  one  F.  King  and 
J.  Evans,  the  father  of  the  lessor  of  the  plaintiff  surren- 
dered their  lands,  and  took  a  new  grant  to  F.  King  for 
life,  and  after  his  decease  to  J.  Evans  for  life ;  and  after 
his  decease,  to  his  wife,  JaneEuins,  J.  Eva/ts  their  son, 
(the  lessor  of  the  plaintiff,}  and  T.  Evans  their  son,  [the 
defendant,)  as  joint  tenants,  for  the  term  of  their  lives, 
and  the  life  of  the  longest  liver.  F.  King  died  in  1607, 
and  J.  Evans,  the  father,  in  1818 ;  Jane  Eoatis  was  still 
alive.    In  1608  the  lessor  of  the  plaintiff  was  convicted 

of 


IK  THi  SEvkInn  YsAtt  OF  GEORGE  IV. 


"bf  larcrayi  and  sentenced  to  seven  jeutf  tnuSiaportBlioll. 
In  1814  he  was  capitally  convicted  of  being  at  large  in 
this  country  before  the  period  of  his  transportation  bad 
expired^  and  was  thereupon  attainted^  bat  he  recdved  ti  . 
pardon  under  the  sign-manual)  on  conditioa  of  bang 
imprisoned  for  two  years^  which  time  expired  before  the 
day  of  the  demise.    Ouster  was  admitted.    For  the  de> 
fendant  it  was  objectedi  that  by  the  attainder  the  lessor 
of  the  plaintiff  was  under  a  dvi\^  incapacity  to  make  a 
demise.    The  learned  Judge  reserved  the  pointy  and  the 
^  plaintiff  had  a  verdict^  sutgect  to  a  motion  to  enter  a  non- 
suit.   A  rule  for  that  purpose  having  been  obtained^ 


liae. 
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Meremether  and  ErsUne  now  shewed  cause.  The  ques- 
tion in  this  case  turns  upon  the  ciqpital  conviction  in  1814. 
The  forfeiture  of  a  copy hdid. estate  is  to  the  lord)  and 
not  to  the  king ;  1  fVat.  CbjE^.  tit  ForfeUutey  841.)  JCnxn 
V.  Kerby  {a\  Margaret  Podger^s  case  {b).  Now  the  foi^ 
feiture  was  from  the  time  when  the  oflbnce  wto  com- 
mitted ;  Co.  Lit.  890  b.^  Com.  Dig.  Forfeiture  (B  6.) ; 
from  that  time,  therefore,  the  joint-tenanqr  was  severed. 
The  attainder  did  not  follow  until  some  time  aAer, 
so  'tiiat  the  defendant  could  have  no  claim  by  sur^ 
vivorship,  the  joint-tenancy  having  been  severed  before 
the  civil  death  of  the  felon.  The  joint-tenanqr  having 
been  severed,  the  lord  might  have  entered  and  seiaed ; 
but  as  he  did  not,  the  lessor  might  still  hold  the  estate; 
Bex  V*  Haddenham  {c).  The  case  of  Benson  v.  Strode  {d) 
may  be  relied  on  for  the  defendant ;  but  there^  by  the 
form  of  the  grant,  the  right  of  the  remunder^nan  a^ 

.  (a)  lM6d.20(k  (6)  9  Co.  107.  (c)  \SJSati,465. 

.{4  T.Jimti,  190.    3Le9,94,  S.C,,hjibi9tuaa»oiSirodgj.  Dmuumm. 

crued 


Dm  dem. 
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1826.  cruetl  on  tbe  forfeiture.  Then  as  to  the  disabiii^  of 
the  lessor,  tliere  can  be  no  doubt  that  Unas  remored  by 
the  pardon.  Tbe  slatute  6  G.  *.  c.  25.  s.  1.  enacted, 
"  That  in  all  cases  in  which  His  late  Majesty,  or  tbe 
King's  Majesty  tlmt  now  is,  his  heirs  or  successors,  bath 
been  or  shall  be  pleased  to  extend  his  or  their  rojral 
mercy  to  any  ofiender  convicted  of  any  felony,  wherdjy 
the  oBender  was,  is,  or  sliall  be  excluded  from  tbe 
benefit  of  clergy,  and  by  warrant  under  his  or  their  sign* 
manual,  countersigned  by  one  of  his  or  their  principal 
secretaries  of  State,  hath  granted  or  shall  grant  to  such 
offender  eitlier  a  free  pardon,  or  a  pardon  upon  condi- 
tion  of  transportation,  imprisoBment,  or  any  other  pu- 
iHihiiKnt,  tbe  dischwge  of  snch  oKnder  oat  of  eostody, 
ia  caae  of  a  free  pardon,  and  the  periecvMic*  of  ^ 
omditioo,  ia  ease  <^  Gondilioiuti  pardtHHiUl  bars  tbe 
«fibct  of  8  pardcm  rnxW  tbe  great  teal  SotmA  ofiendci^ 
aa  to  the  felony  whereof  he  or  she  ires  so  convicted." 
Here  the  lessor  of  the  plaintiff  was  discbai^ned  out  of 
custody  ill  1816,  tbe  condition  of  bis  pardon  baring 
then  been  performed;  the  pardon,  therefore,  operated 
from  that  time. 

fV.  E.  Taunton  contr^  It  is  not  necessary  for  the 
defendant  to  contend  that  the  lessor's  interest  in  tbe 
estate  survived  to  him.  It  is  suffident  if  tbe  lessor  is 
under  a  civil  incapacity  to  make  a  lease.  The  case  of 
Rex  V,  HaddenJtam  was  very  different  That  was  a  set- 
tlement-case ;  the  lord  had  granted  to  the  pauper  after 
tbe  attainder  and  pardon ;  and  the  Court  hdd  that  be 
was  estopped  by  the  grant.  In  Co. Lit.  2b.  it  is  said, 
that  an  attainted  felon  cmnot  hold  lands;  if  so,  he  cannot 
demise.  The  provision  of  the  6  G,  i,  c.  25.  s.  1.  is  cer- 
tainly 
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tainly  rearj  exteaaiwBf  bat  it  ooiild  aot  in  dw  caw  t»> 
store  the  capacity  of  the  lessor ;  for  upon  the  attainder  the 
interest  which  was  beforein  him.  Yestcdin  thelacd,  aad  the 
pardon  could  not  direst  tha^  md  retest  it  in  ike  felon ; 
Com.  Dig.  Pardon  (F).  That  was  adjudged^  amongst 
other  things,  ia  Bemm  r.  Siroiei.{(i}  [.iMs^CJ.  It 
does  not  appear  that  the  lord  had  entered  in  this  case.] 
In  Benson  v.  Sirode  it  was  held,  that  entry  was  not  ne- 
cessary to  vest  the  estada  Ijttboti  C.  J.  The  reaiain<> 
der-man  had  been  already  virtually  admitted*}  [JSoyi^J. 
In  the  report  of  that  case^  in  Skin,,  39.  the  Ceart  aagr, 
tihat  he  in  remainder  shall  enter.]  That  only  means 
that  he  shall  have  the  land.  (&) 


JftW* 
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Abbott  C.  J.    There  is  no  doubt  that  the  pardon  by 
virtue  of  the  6  G.  4.  c.  25*  restored  the  feloa  to  his  oook- 

I 
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petency  to  hold  lands ;  but  it  has  been  properly  urged 
that  it  could  not  divest  an  interest  which  had  previously 
been  vested  in  another.  That  introduces  another  qiie»» 
tion,  whether  after  the  forfeiture  it  was  necessary  that  any 
thing  should  be  done  by  the  lord  to  vest  the  estate  ia 
him.  As  at  present  advised^  we  think  that  some  step 
by  the  lord  was  necessary ;  but  if  upon  further  consider- 
ation we  alter  our  opinion,  we  wSl  mention  the  case 
again. 

Rule  discharged  nisi,  (c) 


The  case  was  never  mentioned  again. 


(a)  Sr  T.  Jones,  190.     2  Show,  150. 

(b)  See  the  report  of  a  former  argument  of  the  caw  in  Skm*  8. 

(c)  A  pfomion  in  an  act  of  attainder,  that  the  person  attainted  ihall 
fivfeit  his  lands  does  not  vest  in  the  king  any  freehold  in  deed  or  in  law» 
tat  only  TesU  a  right  or  title  in  the  king  as  an  attainder  of  treason  at 
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Mumon  Ibit  does.  It  doea  aol  tgm  the  pocuEsion  in  ifae  kii^,  nor  pre 
bim  en(T}>  wilhouc  office  found.  Till  it  appcm  of  record  what  Uad  m 
penon  attainted  bad,  the  common  law  will  oerer  adjudge  the  freehold  in 
deed  or  in  la*  of  anj  land  to  be  in  the  king  till  office  found.  Had  llie 
forfeitura  only  wasted  the  poucaion  in  the  liing,  the  33  B-  8,  c.  20.  in 
caae  of  treason  would  have  been  in  vain.  Till  office  fot!nd,  the  freehold 
and  fee-Nnipie  are  in  the  penson  attainted  hi  long  as  he  livis ;  for,  as  he 
baa  capacltf  to  lake  Und  by  a  new  purehase,  he  has  power  to  retain  bti 
ancient  poHeaiioni,  and  shall  be  lenaot  to  everjr  precipe.  But  when  the 
penon  attainted  dies,  the  land  cannot  descend  to  his  hein  becnute  of  the 
Mmiptian  of  blood,  nor  will  it  be  in  ihc  king  because  no  office  is 
fimnd ;  but  if  it  bo  held  of  a  common  penon,  il  dull  escheat  to  him  (o ) , 
■nd  he  ibill  be  tenant  in  law  to  every  pnecip«  until  office  is  found  for  the 
king.  If  it  he  held  of  the  kiog,  the  freehold  ^hall  be  in  the  king  in  the 
nature  of  a  common  escheat  until  office  found.  If  tenant  in  fee  ieue  for 
life,  with  condition  tlint  the  leasee  (hull  have  the  fee  if  the  lesior  die  with- 
out iiaue,  and  then  the  lessor  ia  attainted  (in  a  case  to  which  33  H,  9. 
c  20.  does  not  apply) ,  and  diet  without  issue,  the  leiiee  shall  have  the 
fee;  at  least  if  the  attainder  ia  by  act  of  parliament,  and  the  act  aves  the 
light  and  interest  of  all  persons  not  included  in  the  allaioder.  I.ard 
Lov/i  was  seised  in  fee,  and  leased  to  Wrighi  for  life;  and  if  he.  Lard 
Lovd,  should  die  without  issue  of  his  body,  then  Wri^  should  bold  in 
lee.  Lord  Loutl  was  afterwardB,  1  H.  T.,  attainted  of  tieasoa  bj  act  of 
parliament,  and  it  was  enacted  (hat  he  should  forfeit  all  histonda.  In 
tresprui,  plnintiB'  claimed  under  the  allainder,  defendant  under  the  lease 
la  W^^fht :  the  statute  bad  a  saving  to  all  person*  other  than  lodt  •*  wera 
Ibereb;  attainted,  and  Ihdr  bars,  of  stich  right,  title,  action,  or  interest 
in  the  premises  as  thejr  ought  to  have  had  bad  that  act  not  been  made. 
Lord  LovH  died,  and  on  demurrer  the  question  ns,  wheUier  Lord 
LoteCa  attainder  gave  title  prefenblc  to  Wright't,  and  it  was  adjudged  il 
did  not,  for  the  attainder,  until  office,  did  not  direst  Lord  ZoiWs  ertate ; 
and  if  Wrighl'i  interest  should  otherwise  have  been  destroyed,  tbe  nving 
preserved  it.    NiekaU  i .  NiduU.  [b) 

(a)  Tilis  is  denied  to  be  law  in  Dawtie'i  case,  3  Co.  10  k 

[b)  Plead.  186. 
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iBuRN£TT  and  Others,  Executors  of  the  last 
Will  and  Testament  of  Sir  Robert  Burnett, 
deceased,  against  W.  D.  Lynch. 

J)ECLARATION  stated  that  the  plaintiffi,  asexe-  |[t"^.'^ 

cutors,  before  the  makiiig  of  the  assignment,  aiid  tiM  MiigMe  d 

also  before  the  committing  of  the  grievances  thereinafter  pl«intiffha¥itig 

-  A_  A_  %      t*  t%  prowtd  the  ac- 

mentioned;  to  wit,  on,  &c.  at,  ftc  were  lawfaUy  pos-  cation  of  the 
sessed  for  the  residue  of  a  certain  term,  whereof  at  the  S^iwli^r 
time  of  making  sach  assignment  seven  years  were  onex-  i^  ^  oi4^ 
pired,  of  and  in  certain  premises  with  the  appurtenances,  JjJI^i,^S^ 
together  with  the  use  of  certain  household  goods,  fur-  ^.^  P^. '^^ 

^  wbom  no  osd 

niture,  fixtures,  and  other  thinin  mentioned  in  a  sdiedule  »^p^  it :     * 
or  inventory  annexed  to  an  indenture  of  demise  or  lea^  ww  not  n«ce»- 

nfT  fu  tho 

thereof  made  to  Sir  Robert  Burnett^  by  O.  P.  Meyrickj  pkintiff  to  oOl 

Esq.,  bearing  date  the  SOth  of  August  1804,  under  and  wltnMto^ 

subject  to  certain  rents  and  certain  covenants  therein  ^utionof ait 

contained  by  Sir  It.  Burnett^  his  executors,   admini-  ^*^^ . 

strators,.  and  assigns,  to  be  perfonqed.    The  following  ^**^f?^ 

covenants  were  then  set  out :   '^  To  paint  the  outside  intereit  in  tho 

demited  pre- 

wood-work  of  the  house,  and  the  iron  railing,  &c.  once  in  mtaes  to  A., 
every  five  years,  to  repair  during  the  term,  and  to  yield  pajment  o£ 
up  the  premises  sufficiently  repaired  at  the  expiration  of  ^^  pl^brm^ 
die  term,  and  to  keep  in  proper  order  and  condition  the  !!^^^^^_ 

tainedintbe 
letie.  A,  took  possession,  end  occupied  the  premiiet  under  this  assignment,  end  before 
the  ezpinuion  of  the  terra  essigncd  to  e  tfiird  person.  The  lessor  toed  the  lenee  fat 
breeches  of  coTenant  committi^  during  the  time  that  A*  continued  aiaignee  of  the  premises^ 
and  recovered  damages  against  the  lessee:  Held»  that  the  lessee  might  maintain  an  action 
upop  the  case  founded  in  tort  against  A.  for  having  neglected  to  perform  the  corenants 
during  the  time  he  continued  assignee,  wberebj  the  ksiee  sustained  damage.  It  was 
averred  in  the  declaration  tiiat  the  defendant  continued  in  possession  until  the  end  of  the 
temriy  and  whilst  he  Was  in  possession  as  such  assignee^  sdnred  the  premises  to  be  out  of 
iwair.  The  proof  was  that  he  had  WMid  to  be  ai^^net  btfof  tiw  eiipiiation  of  the  tenn: 
fiud^  ditt  tills  was  not  any  variance. 

garden 
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garden  and  gravel  walks,  preserve  the  fruit  trees  tberein, 
and  to  replace  such  shrubs  and  fruit  trees  as  might 
die  or  decay  with  others  of  an  equally  good  or  better 
sort ;  and  at  the  end  of  the  said  term  leave  the  garden 
walls  properly  planted  with  fruit  trees,  and  the  kitcben- 
garden  ground  properly  planted  with  vegetables  and 
niotfi."  Averment,  that  defendant  bad  notice  of  all 
these  premises.  And  the  plaintiETs  being  so  possessed 
of  the  demised  premises,  afterwards,  and  before  the  com- 
mitting of  the  grievances  by  the  defendant  as  thereinafter 
mentioned,  to  wit,  on  the  day  and  year  last  aforesaid, 
at,  8cc.  at  the  request  of  the  defendant  all  the  estate 
and  interest  of  the  plaintiffs  of  and  in  the  demised 
premises,  with  the  appurtenances,  was  duly  assigned  to 
the  defendant,  to  hold  to  the  detendant,  his  executors, 
&C.  from  the  29th  September  1S17,  for  tlie  re^due  of  the 
term  by  the  indenture  demised  as  aforesaid,  under  and 
aibfect  to  the  ptcgmaU  t^  the  rents  thereby  reiaved,  and 
to  the  performance  ijf  the  covenants  therein  contained^  on 
the  part  and  behalf  <f  the  said  Sir  Robert  Burnett,  si^ce 
deceased^  his  executors,  administrators,  and  assigtis,  from 
the  said  29th  day  of  September  1817,  to  be  performed  and 
Aept.  By  virtue  ofwhich  assignment  the  defendaDtentered 
into  and  upon  the  said  demised  premises,  and  was  pos- 
sessed thereof  for  the  residue  of  the  term  so  to  the  said 
Sir  Robert  Burnett  demised,  and  continued  so  possessed 
thenceforth  for  a  long  space  of  time,  to  wit,  unto  the  end 
and  expiration  of  the  term  so  demised  as  aforesaid,  to 
wit,  at,  &C.;  whereupon  it  then  and  there  became  and 
was  the  duty  of  the  defendant,  as  such  assignee  of  the 
demised  premises  from  the  29th  September  1817,  to  per- 
form all  and  singular  the  rents  and  covenants  in  the  said 
indenture 
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iDdentiire  contained  for  and  daring  so  moch  of  tb,e  1S96« 
residoe  of  the  term  as  htf  the  defendantf  should  remain 
possessed  of  the  demised  premises  as  snch  assignee  at 
aforesaid.  Nevertheless,  the  plaintifi  say  diat  the  de- 
fendant, not  regarding  his  said  duty  in  that  behalf,  but 
contriving^  &c.  to  injure  the  plaintiffi  in  this  behalf  did 
not,  nor  would,  after  he  became  possessed  of  the  said 
demised  premise^  and  after  the  said  29th  day  of  &p- 
tember  1817»  during  the  time  he  remained  and  continued 
possessed  of  the  said  demised  premises^  as  nuh  assignee 
thereqff  at  his  own  cost  and  charges,  in  a  good  and 
efiectual  manner,  once  in  every  five  years  of  the  said 
residue  of  the  siud  term^  paint  all  the  wood*work  of  the 
outside  of  the  said  mansion-house  and  oflkes,  &c. 
Breaches  of  the  covenants  to  repair  were  then  allied 
to  have  been  committed  by  the  defendant,  by  suffer- 
ing the  premises  to  be  out  of  repair  whilst  he  was 
asffignee^  and  so  to  continue  for  a  long  qpeoe  of  time, 
to  wit,  until  and  at  the  end  and  determination  of  the 
demised  term. '  The  dedaradon  then  proceeded  aa 
follows :  By  reason  whereof  and]  of  the  said  several 
breaches  of  covenant,  the  said  O.  P.  Meyrick  in  HUary 
term,  in  the  fifth  year  of  the  reign  of  our  lord  the  now 
king,  in  the  Court  of  King's  Bench,  at,  &c  impleaded 
the  plaintiifs  as  such  executors  in  a  plea  of  breach  of 
covenant  for  the  damages  sustained  on  occasion  of  such 
several  breaches  of  covenant  as  aforesaid ;  and  such  pro* 
ceedings  were  thereupon  afterwards  had  in  the  said 
action,  that  in  Easter  term,  in  the  sixth  year  of  the 
reign  of  our  lord  the  now  king,  it  was  by  the  said  Court 
considered  that  the  said  O.  P.  Meyrick  should  recover, 
and  the  said  O.  P..  Meyrick  recovered  against  the  plain- 
tiffii  as  such  executors  1165/.  for  his  damages,  as  well 

by 


> 
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by  reason  of  the  said  several  breaches  of  covenaut  as  for 
his  costs  and  charges  about  his  suit  in  that  behalf  ex- 
pended. By  means  of  all  which  said  several  premises 
the  plaintiffs  as  such  executors  were  forced  and  obliged 
to  pay,  and  aflerwards,  to  wit,  on,  &c.  at,  &c.  did  actually 
pay  the  said  sum  of  1165/.  so  recovered  against  them  as 
such  executors,  and  were  necessarily  put  to  and  in- 
curred certain  costs  and  charges  amounting  to  500/.  io 
and  about  their  defence  in  \}aa  said  action,  to  wit,  at,  &c. 
To  plaintiffs  damage  as  such  executors  as  aforesaid 
of  2000/.     Plea,  the  general  issue, 

At  tlie  trial  before  Best  C.  J.,  at  the  Summer  assizes  for 
the  county  diSitrreii,  1825,  the  plaintiffs  proved  that  the 
original  lease,  which  had  been  granted  by  Mf^n'otto  Sir 
R.  Burnett,  had  been  delivered  to  the  defendant  Lt/iick,  and 
they  proved  the  execution  of  the  counterpart  by  the  tes- 
timony of  the  subscribing  witness.  The  defendant's  coun- 
sel then  put  in  the  lease  itself,  which  was  produced  by  the 
solicitor  of  one  Daniel,  to  whom  the  defendant  bad,  as  was 
proved,  assigned  the  term  by  a  deed  reciting  the  lease;  and 
it  was  then  insisted,  on  the  authority  ofthe  case  of  Gort/on 
y.Secretan  (a),  that  it  was  incumbent  on  the  plaintiS*  to 
prove  the  execution  of  it  by  calling  the  subscribing  wit- 
ness ;  but  Best  C.  J.  was  of  opinion,  that  as  the  lease  was 
produced  on  the  part  of  the  defendant,  who  bad  taken 
a  beneBcial  interest  under  it  by  accepting  the  asugnment, 
proof  of  the  execution  of  it  by  the  subscribing  witness 
was  unnecessary.  It  was  then  proved  that  the  plain- 
tiffs, as  executors  of  the  lessee,  had  by  deed  poll,  on 
the  5th  oi  Septeittber  1817,  assigned  the  lease  to  the 
defendant,  subject   to   the   payment  of  the   rent,  and 

(o)  8  T.  R.  sie. 
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the  performance  of  the  covenants  contained  in  the  1826. 
lease;  that  be  (defendant)  executed  an  assignment  of  ^ 
his  interest  in  the  lease  to  Daniel  on  the  28th  Sevtem^  againu 
her  1824,  two  days  before  the  term  expired;  that  the 
latter  bad,  in  fact,  taken  possession  of  the  premises  in 
1819,  and  occupied  them  till  the  expiration  of  the  term. 
It  was  then  objected  that  the  plainti£&  had  &iled  ia 
proving  the  allegation  in  the  declaration,  viz.  that  the 
defendant  continued  possessed  of  the  demised  premises  until 
the  end  and  expiration  of  the  term  ,-  and  it  was  insisted, 
that  in  this  form  of  action,  which  was  founded  upon  a 
breach  of  duty,  that  allegation  was  material ;  for  as  the 
breach  of  duty  aliened  was,  that  whilst  the  defendant 
continued  possessed  as  assignee,  he  suffered  the  premises 
to  be  out  of  repair,  and  to  continue  so  until  the  end  of 
the  term,  it  would  be  an  answer  to  the  action  to  shew, 
that  the  premises  were  well  and  sufficiently  repaired  at  »; 
the  expiration  of  the  term,  although  that  would  be  no 
answer  to  an  action  of  covenant  where  the  assignee 
might  be  liable  for  breaches  committed  on  each  suo- 
cessive  day  of  the  term.  Best  C.J.  was  of  opinion, 
that  as  the  defendant  had  accepted  the  assignment^ 
subject  to  tiie  performance  of  the  covenants  contained 
in  the  lease,  he  was  liable  in  damages  to  the  plain- 
tiff for  all  those  breaches  of  duty  (which,  in  the  les- 
see^ would  have  been  breaches  of  the  covenants  in  the 
lease,)  committed  during  the  time  he,  the  defendant^ 
continued  assignee  of  the  term.  In  order  to  maintain 
the  action  it  was  necessary  for  the  plaintifis  to  aver  in 
the  declaration,  and  to  prove  at  the  trial,  that  the  de- 
fendant was'  assignee  during  the  time  when  some  breach 
of  duty  was  committed:  the  allegation  was  material 
80  &r  as  it  imported  that  the  defendant  was  assignee ; 
VOL.V.  Qq  an^ 
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lass.       trnkitilaM  wftcieBt  &v  tba  ^ntMb  to  pnvw  m.M||mt- 

c^itj  tWt  a^  branch  (rf*  fhity  wm  coflUDittMl  dnrfDgitk»i 

agamii  tioM  bit  MBtiiiued  aaMgiMe :  ths  ■llcgatiob  Mghli  h*' 
mteml  mth  teferancr  txr  tka  qobatiUB  of  dMttge% 
for  Ike  {Mntifii  wo^  not  be  eotiUed  to  ntovferthta^ 
migninWi  tbe  defcodairii^sii;  breath:  irf  db^cau^ 
mittad  after  Ike  fieriod  at  which  be  a«aMd  t^  ba  uf 
s^ee.    A  verdkC  banng  been  foudd  far  tfaa  pkuMifrr 

foraaewtml,  aadinftn-eatorjadgneBt,.  Tba  yfc—Ji- 
u|po»  which  he  applied  fi#  the  aear  trial  war^inVthif- 
thMe  was  a  ytuiaoce  betwew  the  »\\a^tiomiin\^^-4»K 
claratHHi,  and  tbe  [»roof;  and,  sdeoBdlj,  dMI  iberUair' 
had  not  been  dalji  proved.  Tbe  grooada:  aUcgedi  torn 
arret^g' the  judgment  *««]  that)  as  bstwaBUbaicwtia' 
aod  the  assignee  the  law  did  not  bf  >  bbttUeMlMW 
\  ruse  any  da^  in  the  latter  to  partoitb'  tbe  40Te- 
Hants  in  the  lease,  but  that  it  required  ab  espreea 
contract  to  render  an  aftsignee  liable  to  the  leasee 
for  breaches  of  those  covenants ;  and  he  contended* 
first,  that  no  action  at  all  was  maintainable  by  tbe  lessee 
against  the  assignee,  there  being  no  ccHitrect  betweea 
them  that  the  latter  should  indemnify  the  former  against 
any  breaches  of  covenant ;  and,  secondly,  assuming  that 
from  the  fact  of  the  defendant's  having  accepted  the  pre* 
mises  assigned,  subject  to  the  payment  of  the  rent  and 
the  performance  of  the  covenants,  the  low  would  imply 
a  covenant  or  promise  to  indemnify,  then,  either  cove* 
nant  or  assumpsit  was  the  proper  form  of  action.  Tbe 
Court  were  of  opinion  that  the  allegation  in  the  dedar- 
atton  was  sufiiciendy  proved.  But  on  the  other  two 
points  they  granted  a  rule  nisi  for  a  new  trial,  or  for 
arresting  the  judgment. 

MarryOtt 


.V 


(a)  Per  Traey^  Omu  Dig*  T^tmaignB  (B  4.). 

(6)  3  Tttwu*  ea 

(c)  9^.  4'^.  189.  • 

id)  1  &ilifr.  885.     Cm.  2)^.  2VK«M<ffi0  (B  i.). 

Qq  S  of 
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Marvyat^  BmitmaB,  itod  Aivr  iheivad  OMisL  .  The  1M6; 
hMe  Wis  mtffeiendy  {Itotsd.  Finl^  proof  of  thi^  octaH*^ 
Mfpirt  bjr  tfc#  subBeribflig  witneii  is  eridenor  of  tli6 
OffgituiY  toase^ iflM«  it  ippean  that  it* Has  beenHarigaed 
00  dMf  deftndant.  (tf>  SeeoikHjr,  it  was  notneoesaijr  ta 
pfof«  the  eacecatioD  of  it  by  Am  BJibaMaitig  witmsl^  ben 
eaiiae  it  wiui  prodiioiBd  by  0Q6  to  frticto  dtt  defi^ 
bod  taken  a  benefidid  Mettai  uaitk  i^  had  deUroKd 
it  This  easb  is  not  diidngaidhal)le  in  principk  fiNm 
Pioree  t.  Hooper  (b)  and  Orr  ▼.  Monride.(c)  Alid  heM 
the  deKrtrj  of  the  lease  to  another  persoii  isl  an  addi* 
tioMl  admowledgment  by  the  defendant  of  its  vsii&ty. 
Besides^  m  this  ease  the  definNhnl  haa  admitted  the 
leaae  and  the  assignmeatt  indbraed  npon  it  to  be  'fdid}  ^ 
by  the  recital  of  theni  in  hik  deed  of  aasignmenl  td 
Dmml;  and  Aat  of  itsrif  is  sdflMettt  igatnst  him^ 
tbrd  ▼•  Gfig^  (d)  Tliere  is  not^  dien^  any  gronnd  f6r  a 
new  trialy  neither  onght  the  judgment  to  be  arreitedi 
ibr  Urn  action  is  dearly  matntainabfe»  The  defend* 
ant  baring  accepted  the  assignment  of  the  lease^  inb* 
jeot  to  tte  performance  of  tine  covteaBts^  there  was 
m  Mgal  obligation  upon  him  to  pdffovin  those  oove* 
tMBtir  and  behaving  wtongfully  lieglected  to  perform 
tiwiiH  lind  thereby  caused  a  daniag^  to  the  plaintiffi^  is 
adswerabk  m  an  acdon  on  the  Caaa  founded  upon  a 
fateiiek  of  duty.  For  coventat  doea  not  lie  upon  an 
agreement  without  deed^  but  an  action  upon  the  case^ 
FUk^N:  B.  145*5  Cmn.  D^  OacemM  (A  1.)  The  as- 
^nment  by  the  plaintiffi  to  the  defendant  is  not  the  deed 
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flfrdw  ddeodao^  but  B  d«ed-poU,  «nd  tfacnfiiMat^^die 
dMd  of:  tfae  BanffKmi.Co.Lit^S6Sb.  Hien^r^a^ 
deed,  >8ara«  esses  whan  a  pur^inotsesbig-kMibcen 
Wd  to  be  boand  in  covesant;  bnt  these  are  ott^pioiw 
te  the  genenl  rule,  and  difier>in  every  respect  (exeqn 
die  danwe  of  sealing)  from  the  present  oaw.>  .'Hair.m 
Bntt  r.  CmAeHmd(iii),  QoeenlfttuiM^  hgrtlettHi 
prteo^  let  to  one  H^Umhi  CWMferteid  a  watertmitt;  fto* 
wiietan  were  these  wmds:  **  And  the  aaid-HSBiM«Bd 
bis  assigns  shall  rqwr,  and  leorc  in  Tqw^.llia-«M 
wster-mill,"  8ec.  :  the  question  was,  whether  lhl(i  licrfi 
in  the  patent^  to  wfaich  the  queen's  seal  bd^  wakaSiMd, 
should  enure  as  s  covenant  to  hind'  tfaa  lessee ;  atad  it 
was  rest^vod  that  they  should,  "fi>r  the  leasea  takes  there- 
by, because  it  is  matter  of  record,  although  in  show  they 
aretbewordfi  of  the  lessor  only,  yetheweripdngdMreof 
and  enjoying  it,  it  is  as.well  his  covenant  in  fce^-andriiaU 
bind  him  as  strongly  as  if  it  had  been  a  covenuit  by  in- 
denture." But  this  assignment  is  neither  a  record  nor 
an  indenture,  nor  does  it  contain  words  oFoqiress  cove- 
nant. Also  in  the  report  of  that  case  in  S  Boll.  Sep. 
p.  65.,  a  case  is  cited  from  the  38  Ed.  9.  S.[b),  three 
persons  were  enfeoffed  by  deed,  and  there  were  several 
covenants  in  the  deed  on  the  part  of  the  feoffees, 
and  only  two  sealed  the  deed,  yet  inasmuch  as  the 
third  mtered  and  agreed  to  the  estate  conveyed  by 
the  deed,  he  was  held  to  be  bound  in  a  writ  of  co- 
venant by  the  sealing  of  his  companions.  There  it 
was  the  intent  of  the  parties  that  all  the  three  feoffees 
should  execute  the  deed,  and  the  third  did  agree  to 

(fl)  Cro.  Jar,  521. 

{b)  According  to  tbe  report   in   the  Year-book  thi'i  was  an  action 
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ttf  and  entered,  and  this  was  considered  tantamoont  to  1886. 
fais  executing  it.  In  the  present  deed-poll  of  assignment 
it  was  never  intended  that  the  defendant  should  execute 
it :  there  is  no  express  covenant  on  the  part  of  the  de- 
fendant, and  no  companion  by  whose  sealing  he  can  be 
bound.  But,  if  covenant  would  he,  it  does 'not  follow 
that  case  will  not  also  lie ;  for  in  Kinfyside  v.  Thomt(m{a) 
it  was  held  that  case,  in  nature  of  waste,  would  lie  against 
the  tenant  for  years  after  the  expiraUon  of  his  term  as 
well  as  covenant.  This  action  is  not  an  action  on  the 
case  in  the  nature  of  waste.  In  order  to  maintain  that 
actron,  it  is  necessary  for  the  plaintiff  to  have  a  revdv 
sionary  estate:  an  aspignor  has  no  reversion.  But  this 
is  an  action  on  the  case  founded  upon  the  relation  coik> 
stituted  by  this  deed-poll  of  assignment  between  the  plain- 
tifis  and  the  defendant :  the  latter  stands,  with  respect  to 
the  former,  in  the  situation  in  which  they  originally  stood 
to  tile  lessor,  who  having,  under  the  express  covenants  in 
the  lease,  recovered  damages  against  the  plaintifR,  it  is  fit 
that  those  damages  should  be  reimbursed  to  the  plaintiffii 
by  the  defendant  who  took  the  premises  from  them^  the 
breaches  of  covenant  having  been  committed  during  the 
time  he  ccmtinued  assignee.  It  has  been  said  that  in  equity 
an  assignee  b  in  such  a  case  as  the  present  liable  to  tb^ 
lessee,  and  that  he  cannot,  having  taken'  the  premises 
sulgect  to  the  performance  of  the  covenants,  insist  that  the 
lessee^  as  assignor,  should,  in  his  place,  be  subject  to  per- 
form the  covenants,  Staines  v.  Morris.  (6)  The  language  of 
this  declaration  is  that  which  is  adopted  by  the  common 
law  when  it  seeks  to  raise  an  equitable  liability  into  a  l^;al 
duty.    The  defendant  accepted  the  assignftient  subject 

(a)  sr.iML  1111.  (4  1  Fffc  J:  Arflwri,  8. 
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to  ihe  performance  of  the  covenants  in  tlie  lease:  it  be- 
came his  duly  to  perform  them,  and  he  has  been  guilty 
of  a  breacii  of  that  duty,  by  reason  of  which  the  plaintifis 
have  been  tlamniiied.  There  is  a  wrongful  act  done  by 
the  defendant,  and  a  consequential  damage  to  the  plmo- 
tiffs,  and,  consequently,  an  action  on  the  case  founded 
upon  that  wronf^ful  act  is  maintainable.  It  may  be  true 
that  assumpsit  is,  also,  maintainable;  but  that  is  because 
the  law  implies  a  promise  to  do  that  which  a  party  is 
legally  liable  to  perform.  It  was  competent  to  the 
pliuntiSs  in  this  case  to  declare  cither  in  tort  or  assump- 
sit, and  to  describe  their  cause  of  acbon,  either  as  founded 
«o  a  bleach  of  daiy,  or  eo  a  fareadi  af  paHBM^^fifiad 
4y  lair  fium  Uiat  datf. 

;diat  it  b  inoumbMit  jon  a  pav^  to  proM  Av  waoolian 

of  a  deed  by  the  testimony  of  the  subaoribing  witness. 
The  exception  to  that  rule  is,  that  where  an  iostnitaait 
comes  out  of  the  possession  of  an  adverse  |iar^t  «pfia^  st 
the  time  when  be  produces  it,  is  possessed  of  a  beoeEcial 
interest  under  it,  proof  of  the  execntion  of  it  is  unneces- 
sary. This  is  not  a  case  within  the  exceptioo,  beoaiiae 
the  d^ndan  t  was  possessed  (^  no  bene6cal  intereat  under 
the  leaae,  either  at  the  time  of  the  trial  or  at  the  deter-* 
taination  of  the  term  when  the  pUinti£&'  cause  of  action 
acccrued.  Then  as  to  the  right  of  the  pluntiffi  b> 
maintain  this  action,  the  Uw  does  not  imply  any 
duty  in  the  assignee  of  a  lease  towards  tfae  assignor 
to  perform  the  covenants  in  the  lease.  The  assignee  is 
liable  to  the  lessor  Ibr  any  breach  of  covenant  by  reason 
of  privity  of  estate.  But  there  is  no  privity  of  estate 
between  a  lessee  and  the  assignee,  for  the  former  by  as- 
signment 
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^gmoent  parts  with  bis  whole  mterest.  The  assignee  1M6. 
cannol  become  bound  to  the  lessee  to  perform  the<:09e-  ^ 
Plants  without  an  express  contract  That  has  be^i  the  S^^ 
understanding  in  the  profession;  for  it  has  been  the 
general  practice  for  the  assignor  of  a  lease  to  take  a 
bond  or  deed  of  indemnity  from  the  assignee.  But 
assuming  that  some  action  is  maintainable,  an  action 
upop  the  ci|se  founded  upon  a  breach  of  duty. is  not  the 
pr^^r  form  of  action,  hxA  either  covenant,  which  is 
founded  upon  a  contract  under  seal,  or  assumpsit,  which 
is  an  action  on  the  case  founded  upon  a  promise  not  under 
aeal.  The  lease  was  assigned  to  the  defendant  subject  to 
the  performance  of  the  covenants,  and  he  took  possession 
of  the  premises  demised  by  the  lease  under  that  assign- 
in«it.  The  law  may  thence  imply  a  covenant  or  promise 
^n  his  part  to  perform  the  covenants,  and  the  assignmoit 
in  this  instfince  being  by  deed,  the  law  will  imply  a  cove- 
nant on  the  part  of  the  assignee.  In  1  BoU^s  Abr.  616. 
Cov,(Q)j  pL  1 .,  it  is  laid  down,  that  covenant  lies  for  break- 
ipg  a  covenant  by  the  lessee  in  the  king's  patent,  though 
the  lessee  did  not  seal  any  counterpart,  for  his  acceptance 
charges  him ;  and  in  Co.  Litt,  281  a.,  if  a  lease  be  to  itf. 
and  B.  by  indenture,  and  A.  s^  a  counterpart,  and  J3. 
agrees  to  the  lease  but  does  not  seal,  yet  B.  may  be  sued 
iqr  covenant  broken.  Here  the  assignee  has  agreed  to 
the  assignment,  for  he  has  taken  possession  of  the  pre- 
mises intended  to  be  conveyed  to  him.  He  is  therefore 
iipble  in  covenant,  although  he  did  not  seal  the  deed. 
JLifdyside  v.  Thornton  {a)  is  relied  upon  as  an  authority 
to  shew  that  case  will  lie  as  well  as  covenant     There  an 

(n)  2 Sir  W.  Blacksi,M\U 
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action  on  tlie  case  in  tlie  nature  o(  waste  was  brought  by 
the  lessor  against  a  tenant  for  years  after  the  expiraticMi 
of  liis  term,  for  breaches  of  covenants  contamed  in  the 
lease.  The  fuimdation  o(  that  action  was  that  the  lessor 
was  injured  iu  Ills  reversion,  but  here  the  plainti^, 
having  assigned  their  whole  interest,  had  no  rerersioii, 
III  Jones  V.  Hill  (a)  the  lessee  had  covenanted  to  r^ 
pair  the  premises  during  the  term,  aiHl  to  yield  Up  the 
same  at  the  end  of  the  term  as  well  repaired,  and  in  as 
good  condition  as  the  same  should  be  when  finished 
under  the  direction  of  </.  M.  It  was  held  lliat  an  action 
on  the  case  in  the  nature  of  waste  could  not  l)e  supported 
against  the  assignee  of  the  lessee  for  suffering  the  pre- 
mises to  be  out  of  repair  during  a  part  of  the  term,  and 
afiter  the  expiration  of  the  term  wrongfully  yielding  them 
up  in  a  much  worse  condition  than  when  the  same  were 
finished  under  the  direction  of  J.  M.  Thirdly,  assuming 
that  covenant  will  not  lie  against  the  assignee,  because 
he  has  not  bound  himself  by  deed  under  seal  to  perform 
the  covenants  in  the  lease,  still,  if  there  he  any  remedy, 
the  law  may,  from  the  fact  of  his  having  accepted  the 
possession  of  the  premises  subject  to  the  peifonnonce 
of  the  covenants,  imply  a  promise  on  his  part  to  per- 
form those  covenants;  and  then  assumpsit,  which. is  an 
action  upon  the  case  founded  upon  a  promise,  ought 
to  have  been  the  form  of  action  adopted. 

Abbott  C.  J.  I  am  of  opinion  that  this  rule  ought 
to  be  discharge<l.  The  ground  of  the  application  for 
a  new  trial  was,  that,  although  the  lease  made  to  the 
estacor  of  the  plaintiffs  was  produced,  either  by  the  de- 

a)   7  Taunt.  SOI. 
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fendant  or  a  person  dauning  under  him^  it  could  not       ISSG. 
be  used  in  evidence  by  the  plainti£fs,  without  calling  the      * 
subscribing  witne3s  to  prove  the  execution  of  that  instru-       agamn 

Ltmch. 

mentk  I  am  clearly  of  opinion  that  as  against  the  present 
defendant  it  was  unnecessary^  both  with  reference  to  the 
tfubject-matter  of  the  lease»  and  with  reference  to  the 
parties.  It  was  proved  at  the  trial  that  the  plaintiffs' 
testator  had  executed  a  lease,  and  that  the  plaintiflEsi  bis 
executors,  had  assigned  that  lease  to  the  defendant,  and 
that  the  latter  had  executed  a  deed  by  which  that  lease 
was  again  assigned  to  one  Daniel^  which  deed  so  exe- 
cuted by  Lynch  recited  the  lease  which  had  been  granted 
to  the  testator  of  the  plaintiffi.  That  recital  was,  as 
against  Lynch^  abundant  evidence  of  the  existence  of  the 
original  lease.  Upon  that  short  ground,  I  think  the 
lease  was  sufficiently  proved.  Upon  the  other  ground, 
also,  I  think,  that  the  evidence  was  sufficient,  because^ 
although  the  defendant  had  quitted  possession  before 
tlie  lease  expired,  still  he  had  held  under  the  very  lease 
during  part  of  the  term. 

Then  as  to  the  motion  in  arrest  of  judgment,  the 
&cts  appear  to  stand  thus :  A  lease  had  been  granted  to 
Sir  Robert  Burnett^  whereby  he  had  covenanted  to  pay 
rent  and  perform  the  other  covenants  contained  in  the 
lease.  The  plaintiffs  (his  executors)  afterwards  assigned 
that  lease  to  Lynch  the  defendant,  and  by  the  terms  of  that 
assignment  Lynch  was  to  hold,  subject  not  only  to  the 
payment  of  rent  but  to  the  performance  of  the  cove- 
nants. It  is  true  he  entered  into  no  express  covenant  or 
contract  that  he  would  pay  the  rent  and  perform  the 
covenants.  But  he  accepted  the  assignment  subject  to 
the  performance  of  the  covenants ;  and  we  are  first  to 
consider  whether  any  action  will  lie  against  him.     If  we 

should 
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should  hold  that  no  action  will  lie,  this  consequence  will 
follow,  that  a  man  having  taken  an  estate  irom  another, 
subject  to  the  payment  of  rent,  and  the  pertbrmance  of 
the  covenants,  and  having  tlieieby  induced  an  uader- 
sUnding  in  thnt  other,  that  he  would  pay  tiie  rent  and 
perform  the  covenants,  will  be  allowed  to  cost  that  bur- 
den upon  the  other  person.  Reason  and  comnxwi  sense 
shew  that  that  never  could  be  intended ;  and  if  ^le  law 
of  England  allowed  any  such  consequence  to  follow,  in 
tliat  case  it  would  cease  to  be  a  rule  of  reastm.  Then, 
if  some  action  will  lie,  the  next  question  arises.  What 
must  be  the  form  of  the  action  ?  It  has  been  contended 
that  if  any  action  will  lie,  it  must  be  an  action  of  cove- 
nant. I  think  an  action  of  covenant  is  not  mainiainabte, 
for  an  action  of  covenant  is  of  a  technical  nature.  It 
cannot  be  maintained,  except  against  a  person  who,  by 
himself  or  some  other  person  acting  on  his  behalf,  has 
executed  a  deed  under  seal,  or  who  (under  some  very 
peculiar  circumstances,  such  aa  those  mentioned  in  Co. 
Liu.  231  a.)  has  agreed  by  deed  to  do  a  certaio  tiling. 
Here  the  defendant  has  not  engaged  by  deed  to  perform 
the  covenants,  and,  consequently,  covenant  wiU  not  lie. 
Then  will  an  action  of  assumpsit  lie  ?  I  thiak  it  would ; 
but  why  p  Becansethedefendant  has,  by  taking  the  estate 
subject  to  the  payment  of  rent,  and  the  perfornuuiceof  the 
covenants  in  the  original  lease,  thereby  made  it  his  duty  to 
pay  the  rent  and  perform  the  covenants;  and  if  by  D^ect- 
ing  that  duty  a  burden  is  cast  upon  the  person  from  whom 
be  took  the  estate,  it  seems  to  me  that  the  law  will  imply 
-«  promise  as  arising  out  of  tha^  duty,  and  in  that  case  the 
action  of  assumpsit  will  lie.  (But  it  by  no  means  follows, 
that,  because  a  promise  may  be  implied  by  law,  this 
action  on  the  case,  which  is  in  Unas  founded  on  the 
breach 
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blMch  of  diit  duty  fromiriiieh  the  Jaw  imidies  a  pfo^  1M6. 
iDife^inayiiotalsobeiiiaiDtKdiia^  £Migfif&  t.  TKom- 
tot  is  an  authority  fipom  wfaioh  it  may  be  infisrxed 
that  .either  anunipsit  or  case  viU  -lie.  The  only  case  I* 
whidi  militateii  against  the  plaintifi  ia  that  of  Joma  v. 
HSl{a\  the  fieicta  of  whioh  were  tery  simibur  to  die 
present.  Bat  I  think  ^  attentioo  of  the  Court  waa 
not  called  to  the  tme  groond  on  which  the  plaintifi' 
caae  was  fi>unded.  It  was  contended  for  the  phdntiifii 
•that  an  action  on  the  caae  was  not  maintainable  ibr 
permissiTc  waste.  The  Court  did  not  dedde  that 
pointy  but  mody  that  it  was  impossible  it  shoo^  be 
.waste  to  omit  to  put  the  premises  into  such  repair  as 
A,  B.  had  put  them  into.  Kikbftiie  r.  JionUon  was 
tfaeredted;  butitwasnotargnedthatby  theaoeeptai^ 
of  the  assignment  it  became  the  4ntf  of  the  assignee  to 
4]o  the  very  thing*  the  omiarion  to  dp  whidi  was  made 
the  subject  of  oompUnt.  The  case  was  not  put  on 
the  ground  that  a  duty  had  afisen.  Here  that  ground 
iias  been  taken ;  and  I  think  that  a  duty  did  arise  when 
die  defendant  accepted  the  assignment  of  the  leasee 
anfajcot  to  the  performance  of  the  covenants,  and  that 
aa  a  breach  of  that  duty  has  been  committed,  a  spedal 
action  on  the  case  may  be  maintained.  The  role  for 
«  new  trial,  and  for  arrestmg  the  judgment,  must,  there- 
fore, be  discharged. 

Bayley  J.  I  agree  widi  my  Lord  Chief  Justice 
vipaa  both  points.  My  opinion  upon  the  first  point  is 
founded  upon  this,  diat  the  deed  came  out  of  the  pos- 
session of  a  party  who  iBSust  be  considered  as 

(a)  7  Tnmi.99a. 
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*Ui  the  defendant,  and  that  it  was  a  deed  under  whicfa 
the  defendant  and  the  party  claiming  under  him  had 
taken  all  the  interest  whicti  they  professed  to  take.  A 
'  distinction  has  been  taken  between  thrs  and  the  other 
cases  cited  in  argument,  on  the  ground  that  the  de- 
fendant at  tlie  time  when  the  deed  was  produced  in  this 
case  had  no  longer  any  existing  interest  under  the 
deed:  I  think  that  is  immaterial.  My  opinion  is,  that 
it  is  not  competent  to  a  party,  who  has  taken  under  a 
deed  all  the  interest  which  that  deed  was  calculated  to 
give,  to  dispute  its  due  execution. 

Upon  the  other  point  it  is  not  necessary  to  decide 
whether  assumpsit  or  covenant  will  lie ;  but  I  have  no 
difficulty  in  saying,  that  an  action  upon  the  case  founded 
upon  the  tort  will  lie,  on  this  ground,  that  from  the 
facts  stated  hi  this  declaration  the  law  raises  a  duty  in 
the  defendant  to  perform  the  covenants,  that  there  haa 
been  .1  breach  of  that  duty,  and  that  damage  has  accrued 
to  the  plaintiff  in  consequence  of  that  breach  of  dut^. 
In  this  case  the  defendant  took  the  lease  as  the  assignee 
of  the  plaintiffi,  subject  to  the  payment  of  t^e  rent  and 
the  performance  of  the  covenants.  Sir  JS.  Bamett  (or 
his  representative),  in  the  character  of  lessee,  was  liable 
by  express  covetiant  to  the  lessor  for  the  performance  of 
the  covenants  in  the  lease.  The  latter  had  a  right  from 
time  to  time  to  claim  from  Sir  Robert  Burnett  the  rent  and 
a  compensation  for  the  non-performance  of  the  covenants. 
As  soon  as  the  lessee  assigned,  the  lessor  then  bad  his 
option  to  claim  hb  rent  or  a  compensa^on  for  the  non- 
performance of  the  covenants  either  from  the  lessee  or 
his  assignee.  The  lessee  could  not  be  hurt  if  it  was 
claimed  of  him,  if  he  in  that  case  had  his  remedy  over 
i^inst  the  assignee,  and  the  assignee  could  not  be  hurt 
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because  he  had  taken  the  pnqierty  subject  to  the  pay- ^  1SS6. 
ment  of  rent  and  the  performance  of  the  eoyenants. 
And  if  he  has  been  guilty  of  n^Ugence  with  reference 
to  those  conditions,  and  the  plaintiffii  have  been  dam- ' 
nified  by  that  n^igenoe,  they  haye  thereby  acquired  a 
right  of  action.  There  is  a  duty  from  the  defendant  to 
the  plaintifi  implied  from  the  very  nature  and  state  of 
things  which  existed  between  the  parties.  That  duty 
appears  to  me  to  be  very  accurately  stated  in  the  de- 
claration, where  it  is  described  as  commensurate  with 
the  time  during  which  the  asngnee  had  an'  interest  in 
the  premises.  It  is  unnecessary  to  go  through  the  cases 
in  which  it  has  been  decided,  that  although  there' be  an 
express  contract,  a  party  is  not  bound  to  resort  to  that 
contract  as  the  gist  of  the  action,  but  he  may  dedare  on 
the  tort,  and  say  that  the  par^  has  n^ected  to  perform 
his  duty.  In  Didsson  ▼.  ClifUm  (a)^' Ae  plaintifl^  an 
owner  of  a  ship,  declared  that  he  had  retained  afad  em« 
ployed  the  defendant  in  his  service  to  be  master  and 
commander  of  the  vessel,  and  to  receive  on  board  at 
jBrtwjgi,  in  the  county  of  Yorkj  fifbf-six  quarters  of  malt, 
and  to  carry  and  convey  the  same  by  water  from  thence 
to  a  plaoe  called  H.  in  YcrkAire^  and  at  H.  to  deliver 
the  same  to  A.  B.  Now  there  can  be  no  doubt  that  an 
action  of  assumpsit  might  have  been  maintained  against 
the  captain  for  not  receiving  and  canying  the  com,  or 
for  not  taking  care  of  the  caigb ;  but  there  theplaintiff 
described  the  contract  in  specific  terms,  and  brought 
case  against  the  defendant  for  negligence  in  the  per* 
formance  of  his  duty.  That  could  only  be  because  the 
express  contract  between  the  pardes  created  a  duty,  ton 

(a)8rfii.S]S. 
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1886.       tbe  breach  of  wbith  an  action  of  tort  m%he  b^ 

Tbe  decision  in  Brethertm  t.  Wood  (d)i 


Lthcb* 


ogBihut       odier  cibeS)  are  all  fouUded  ilpon  the  sam^  groand.  TUsH 
i»  not  an  action  u^Mi^  tte  case  in  the  nature  of  waatai^  but 
an  aodonr  brodgfat  by  a  party  to  recover  conlpeBMlaiilr 
in  damaged  bedause  the  dbfendant  ha3  not  perftirmM 
that  doty  which  between  him  and  the  pfaunffff  hr'watf 
bound  to  perfbrni4    They  were  id  iSm  r^tiVtf  aitnaikii 
of  Ibssee  aiid  aflsignei;  and  the  asstgmie  having  aoeepiad'* 
the  premises  object  to  tbd  perfonbailca  of  the  tova^^ 
nants,  there  was  a  duty  imposed  Upon  htm  b^  ]^Utpm^ 
form  those  coventots  x  there  was  ft  n^jiect  of  thai  dulf^^  -. 
and  a  damage  aocrubg  tbertfrbhi  to  tbe  phihtHfe    Tori 
recoTer  a  compenbatioii  for  that  damage^*  i  liMriir  ifce 
action  ihi$  maintaiiiaUe. 

HotROTli  J.  I  thidit  that  the  telM  wis  pfopiirlf 
received  ih  evidence  tiritJiout  proc^  of  endidbtl  b]rdiar 
subscrtbii^  withess,  inasmuch  as  it  caiile:  but  of  ihi^ 
hands  of  the  defendant  or  of  a  person  who  daiarad 
under  Ae  defendant,  and  had  enjoj^ed-  die  ^rtfoaisef 
under  it.  Coming  from  such  parties^  I  think  it  inigfat 
be  taken  as  evidence  without  any  other  [»roo&r  The* 
otiier  question  lies  in  a  very  narrow  compass.  Tbi^ 
plaintiffi,  as  the  representatives  of  the  testaidr^  wtra 
subject  to  tbe .  payment  of  rent  and  the-  j^erfanoanei' 
of  the  covenants  ooiitained  in  the  lease^  Th»  d^ 
claration  alleges  that  the  defendant  kne#  of  fheatf 
cinnnnstances.  The  plaintiflb  sissignidd  tiie  leaiw  to  ^ 
defendant,  *  subject  to  the  payment  of  the  tetit  woA  libr 
performance  d^the  covenants^  and  tbe  defendant  enlercdt 
into  possession.     The  consequently  was,  that  he  therd)y 

(a)  S  J9.  j>  JB*.  54. 

took 
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tocdfi  9^Aj  the  tcnmcy  from  the  imgaul  letite,  tod  it       18Aiw 
became  .Tested  in  him  U  asiigiiiee.    He  iMd  the  benefit 
of  the  estate,  and  thea  apon  the  nuodm,  qui  com* 
modtun  sentil  onus  et  seittire  debet^  lie  is  liable^    Un^ 
less  tbere  had  been  ah  expiess  oovenanl^  the  lessdr 
could  ilot  sue  the  original  lessee  for  a  breach  of  the  eofe* 
nants  committed  after  be  had  aesighedi    Then  what  is 
the  efieet  of  the  asiignnieAt?  .Theassigneeby  wtaebf  it 
stands  in  the  situation  of  the  lessee^  and  becomes  bound 
to  pay  the  rent  and  to  perform  the  oorenants.    jBy  ao» 
cepting  the  assignment^  he  states  that  he  is  sulqeot  tb 
thjB  rent  and  the  peiformadee  of  the  ooteiMmtfc  I  think, 
tbetefore»  that  he  is  bound  tb  perform  theAi  not  meridjr 
by  a  motral  obligation^  but  by  a  legal  obligatioik^  created 
by  the  common  law,  ih>m  the  fods  slated  in  the  de- 
claration.   The  assignee  standing  hi  the  situation  of  the 
original  lessee  is  liable  by  the  eomm<Mi  Uiw  to  all  the  duties 
whidit  were  cast  upon  the  lesaee  by  means  of  his  core* 
nents  in  the  lease.    And  if  that  be  so^  the  consequence 
seems to  follow  that  an  action  on  the  case  will  lieigaittst 
the  assignee  when  he  n^ects  to  dischaige  those  duties^ 
I  think  that  is  the  prqper  lemedy.     I  have  considenUe . 
doubt  whether  covenant  would  lie;  but  even  if  it  would^- 
that  w^d  not  tdce  away  from  the  piaintifib  the  right.fior 
maintain  an  action  upon  the  case.    If  neither  case  nor 
covenant  is  maintainable  the  consequsnce  would  be  that 
the  plainltA  who  have  been  sued,  and  who  have  psid 
lakga  damages  for  breaches  of  covenant  oommilled  eftsr 
tbey.assigned,  would  have  no  remedy;  And  the4efend* 
anVakhtagb  he  had  the  benefit  of  the  estitte,  wdild  not 
be  bound  eithor  to  pay  rent  or  perform  the€ovenants.~lSt 
wonU  be  pregnant  with  great  iiynitiee  if  we  were  com- 
leited  ao  to  dedde. '  I  thinks  however,  that  we  uae6  jus* 
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tified  by  tlie  principles  of  the  common  law  in  boldtog 
that  tbe  defendant  is  liable  in  tbis  form  of  acdotv 

LiTTLEDAiE  J.  I  think  sufficient  evidence  was  given 
of  the  execution  of  the  lease,  for  the  reasons  already 
stated  by  the  Court.  The  next  question  is,  whether 
an  action  be  maintainable  at  all;  a"d  if  it  be,  then 
whether,  in  point  of  form,  it  should  have  been  case  or 
covenant.  Upon  the  question,  whether  any  acUon  be 
maintainable,  under  the  circumstances  stated  in  the  de- 
claration, by  the  ortginRl  lessee  against  the  assignee,  I 
own,  for  some  time  I  had  considerable  doubt.  There  is 
no  instance  of  any  such  action  in  any  of  the  books.  On 
the  first  view  of  it,  there  does  not  appear  to  be  between 
the  leasee  who  assigns  his  whole  interesi,  and  the  as- 
signee, that  privity  which  is  necessary  to  maintain  any 
action  whatever.  The  practice  in  the  profession  has  been 
for  the  lessee  to  take  from  the  assignee  a  haoi  or  a  cotb- 
Dsnt  to  indemniiy,  and  not  merely  to  assign  by  a  deed- 
poll.  But  at  the  same  time,  it  appears  to  me  that,  on 
principle^  an  action  on  the  case  may  be  maintained  by  an 
original  lessee  against  his  assignee.  If  an  action  were 
not  maintainable  where  no  bond  or  covenant  bas  been 
taken,  the  consequence  would  be,  that  if  the  original 
lessor  chose  to  sue  the  lessee,  and  not  the  assignee,  the 
lessee  would  be  left  without  any  remedy  whatever,  and 
would  have  to  pay  the  rent  during  the  whole  term, 
and  be  answerable  for  breaches  of  covenant,  altbongh 
the  assignee  occupied,  and  committed  those  breaches. 
There  does,  therefore,  appear  to  be  very  good  reasMi 
why  such  an  action  should  be  maintainable.  Tben  it  is 
said,  if  any  action  will  lie,  it  must  be  an  action  of  cove- 
nant; but  it  appears  that  in  this  case  the  assignmMit  bas 
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•  been  made  by  deed  poll  executed  by  the  assignor,  and      .  1BS6. 
not  by  the  assiirnee.   I  therefore  think  that  covenant  will      _ 

not  lie.  An  action  ofcovenant  will  lie  by  the  lessee  against  .  «gfuiut 
the  lessor  upon  the  word  *^  demise^*  in  the  leasee  but 
that  word  imports  a  covenant  in  law  on  the  part  of  the 
lessor  that  he  has  good  title,  and  that  the  lessee  shall 
quietly  enjoy  during  the  terra,  and  therefore  if  the 
lessee  be  ousted  during  the  term,  an  action  of  covenant 
will  lie  by  him  against  the  lessor;  but  the  word  assign 
in  this  deed  poll  does  not  import  any  covenant  or  con- 
tract on  the  part  of  the  assignee,  but  is  a  mere  descrip- 
tion of  the  interest  conveyed.  It  is  true  that  the  lessee 
does  not  assign  the  term  generally,  but  that  he  assigns  it 
subject  to  the  payment  of  the  rent  and  the  performance 
of  the  covenants.  The  assignment  being  by  deed  poll 
does  not  however  contain  any  contract  on  the  part  of 
the  assignee,  and  in  order  to  enable  the  assignor  to  main- 
tain covenant  against  the  assignee,  there  must  be  a  con- 
tract under  seal  by  the  latter.  But  it  is  said  that  the 
plaintiff  ought  to  have- brought  assumpsit,  that  being 
the  form  of  action  best  adapted  to  his  case  Assumpsit 
lies  where  a  party  claims  damages  in  consequence  of  a 
breach  of  promise  not  under  seal.  -That  promise  may 
either  be  express. or  it  may  be  implied  from  a  legal 
obligation  to  do  a  particular  act  Where  there  is  an 
express  promise,  and  a  legal  obligation  results  from  it, 
then  the  plaintiff's  cause  of  action  is.  nSost  accurately 
described  in  assumpsit,  in  which  the  promise  is  stated  ns 
the  gist  of  the  action.     But  where  from  a  given  state  of 

•  fiu^  the  law  r^ses  a  legal  obligation  to  do  a  particular 
act,  and  there  is  a  breach  of  that  obligation,  and  a  con-    •  ^ 
flequential  damage,  there,  although  assumpsit  may  be 
nwi&tainable  upon  a  promise  implied  by  law  to  do  the 

tiM^aliU  an  action  on  the  case  founded  in- tort  is- the 
-  ••  Vol.  V.  R  r  more 


'.  ■•   ■    * 
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J826.        more  proper  form  of  action,  in  wliicli  liie  plaintiff  to 

his  declaratioD  states  the  facts  out  of  which  the  kg^l 

egainii  obligation  arises,  the  obligation  itself,  tlie  breach  of  it, 
and  the  damage  resulting  from  that  breach.  For  that 
is  the  most  accurate  litscription  of  the  real  cause  of 
action;  and  that  form  of  action  in  which  the  real  cause 
I  of  action  ie  most  accurately  described,  is  the  best 
adapted  to  every  case.  If  the  plaintiffs  in  ihia  case  can- 
not say  that  tlie  defeiidaDt  undertook  to  pay  the  rent 
sad  to  perform  the  covenants,  and  has  not  done  so, 
«  assumpsit  is  not  the  form  of  action  die  beat  adapted  to 

bis  cause  of  complaint.  If  a  re^lar  contract  to  indemnify 
had  been  e!:ecuted,  or  there  had  been  any  express  pro- 
mise by  the  assignee  to  pay  the  rent  and  perform  the 
covenants,  and  a  breach  of  that  promise,  tlien  an  action 
of  assumpsit,  founded  upon  that  breach  of  promise, 
would  lie  by  the  lessee  by  reason  of  the  damage  thereby 
sustained,  and  would  be  the  more  proper  fbnn  of  action. 
The  very  ground  of  the  action  would  be  that  the  fdaia- 
tiffi  were  damnified  by  reason  of  their  having  to  pertain 
that  which  the  assignee  ought  to  have  performed.  But 
in  that  case  the  action  would  be  founded  upon  the  pro- 
mise to  indemnify-  Here  there  having  been  ueiUier  m 
express  contract  to  indemnify,  nor  any  express  proaiise  to 
perform  the  covenants,  I  think  an  action  im  the  case, 
founded  upon  a  breach  of  duty,  is  more  proper  tbtttt  an 
action  of  assumpsit  founded  upon  the  breach  of  a  si^ 
posed  promise.  The  ground  of  the  present  acltuMi  is  the 
dam^^  resulting  to  the  plaintiff  from  a  de&ult  of  dil^ 
by  the  defendant.  The  duty  was  not  to*be  perfbrmed  to 
the  plainti^  but  to  the  original  landlord  ia  respect  of 
the  land.  But  the  interest  which  the  defendant  had  was 
derived  from  the  plaintifis,  and  it  is  in  cooSe^ieDCe  d 
Uie  neg^t  of  ^ty  by  the  deieadant  that  Uie  j^aiotiffi 

have 
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hme  hem  daaiiiified^  the  origbai  kadioixi  luivi^  r«^  1996. 
ooter^'  against  tbem  dBtnagCB  by  rtamm  of  b^eaclie*  of 
oorenant  contained  in  the  leaste^  comnitted  after  th^ 
aligned  to  the  defendant;  A  breach  of  duty  m  the 
defaodan^  and  a  damage  resisting  thefefroai  to  the 
pfaaniifb,  is  a  proper  sntgeet  for  an  action  on  the  case 
in  tort.  For  these  reasons  I  agi^ee  that  the  rtile  for  a 
ne^  trial,  or  fyf  arfestrog  the  jodgment^  most  be  dfs- 
thai^r 

Rule  Aschargecl. 


John  Frost,  Clerk  to  the  CommiBsioners  under  iFVtory, 
the  Local  Paving  Act,  12  G.  3.  c.  69.,  against    "^ 
James  Bolland  and  Others,  Assignees  of 
Marsh,  Stracey,  Fauntlerot,  and  Graham, 
Bankrupts. 

TjEfiT  by  the  plaintiff,  as  clerk  to  the  commissioners  tWiere,  by 

-*-•        .    ;        ^  J  .  ,        lUrtutejltn 

appointed  to  carry  into  execution  the  local  paving  enacted,  '*  that 

,/^'  »  4       t  i*     y  i_  in  case  any 

act  12Gr.S.  c.  69.  against  the  defendants,  who  are  as-  treasurer,  ool- 
sigAees  of  Marshy  Stracey^  JPauntleroyj  apd  Graham^  or  other  per-' 
bankrupts  under  separate  conMissions^  to  recover  the  ^ie^lLnii- 

tionen  having 
t^  cootronl  of  the  pavements  of  any  places  mentioned  in  the  act^  for  ^e  collection  and 
iiMpi  of  Monies  td  be  coHe^ed  ana  feceived  by  Tirtue  of  any  rates  anid  assessments,  &c.y 
.shall  happen  to  become  baijikrupt  before  be  shaU  have  fully  paifl  and  fitisficd  all  rooniea 
received  by  him  or  them,  for  or  in  respect  of  any  such  rates  or  aasessm<ints,  or  fir  or  on 
mefxmni  ^the  commisaioncrs^  .4k.»  tl|e  assigjDCiriBshaU  piqr  in  full  all  Ibe  money  due  to  such 
commissioners,  (if  the  bankrupt's  estate  be  sufficient,)  in  preference  to  aU  debu,  except  those 
due  to  the  king :  Held,  that  bankers  enployed  by  the  oommissionefs,  without  any  actual 
appointment,  were  within  the  words  "  other  persons"  used  in  this  section,  as  being  in  the 
oC  tnasiners,  and  that  iaasiltiGfa  as  the  statute  did  not  require  llie  appointment  of 


treasurers,  collectors,  &c.  to  be  in  writing,  the  employment  was  equivalent  to  an  appointment. 
'     Drt  MtM  statute  enacted,  that  die  comdiiasionetflB  mi^  sde  in  the  name  of  their  clerk 

for  the  recovery  of  any  penalty  or  rate,  or  any  other  sum  or  sums  of  money  at  any  time 

Ai«  MbA  payable  ftom  of  by  any  water  or  gas  company,  or  cotemlssioners  of  sewen,  or 
jui^  oiker  penon  or  persons,  dae  or  payable  by  virtue  of  any  local  aa  or  that  act:  Held, 

Wft'  the  odikiAissioners  might  siie  in  the  name  of  their  clerk  to  recover  from  the  assignees 
'^eejMc  bMkir  the  biOmice  in  Wi  hands  aft  the  lime  whmbc  bMme  bc^fcnipt. 

u^U  -  It  r  2  sum 
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1MB.  amat  lOTOt.  12*.  doe, ,  as  recaved  l^  tbe:b«k- 
mpts  to  the  oBe  of  the  commiBsionerSfiandLwhiflk'l^ 
defendant!,  it  was  insisted,  were  li^l^  u.'BHih'''**- 
aignees,  to  pay  under  protons  in  the  geiieraliiiMtre|iolH. 
paTing  act  £7  G.  9.  &  29.  (.  £1.,  and  which  entiil— bom 
BUBsionera  Jbr.  paving  to  a  pteGerencetoothericAditdn. 
Tie  deciaradMi  conlaiQed  special  counts,-,aii4  ■■!■(>*  a 
gaeral  ind^latvs  count*- founded  on  the  .57  <?•  SittC' am 
«.120.  The  defendsnu  pleaded  the  general.  iaNSi  «1 
debeot,  oni  which  issue  was  joined.  At  the  trial  befiice 
JiboU  C  J.  at  the  Watminster  sittings  after  last  3Vm% 
term,  a  verdict  was  found  for  the  plaintiff  for  1070f>  ISs^ 
su^ect  to  the  opinion  of  thi.^  Court  upon  the  fbUowiag 
case.  The  local  and  public  net  12  G.  3.  c.  69.  appoints 
comnusBioners  for  paving  ur  otiierwise  improving  cer- 
tain streets,  and  other  public  passages  and  places  in 
the  parish  of  St.  Pancras,  Middlesex.  The  1th  section 
enacts,  "  that  it  shall  and  in»y  be  lawful  to  and  for  the 
said  commissioners  (the  previous  section  nominating  the 
commissioners  at  the  time  of  passing  the  act,  and  direct- 
ing the  appointment  of  commissioners  in  future),  or  any 
seven  or  more  of  them,  at  any  meeting  to  be  held  in  pur^ 
suance  of  that  act,  to  appoint  one  or  more  treasurer  or 
treasurers,  clerk  or  clerks,  collector  or  collectors,  sur- 
veyor or  surveyors,  with  such  allowances  as  they  shall 
judge  reasonable,  and  may  also  from  time  to  time  «p- 
point  such  other  officer  or  officers  as  they  shall  find 
necessary  and  convenient,  and  shall  or  may  take  secu- 
rity from  all  such  persons  for  the  due  execution  of  tbdr 
respective  offices,  and  may  from  time  to  time  remove  all 
or  any  of  the  said  officer  or  officers,  or  other  person  or 
persons,  and  appoint  others  in  the  room  of  such  of  them 
as  shall  be  so  removed."  The  76th  section  enacts 
"thot 
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'^  that  the  collector  or  collectors  of  the  rates  and  assess-^        1826* 
iDents  aforesaid  shall  pay  the  money  as  he  or  they  shall        . 
receive  the  same,  to  the  treasurer  or  treasurers  for  the      jigahut 
time  being  to  the  said  commissioners."   The  77th  section 
enacts,  <*  that  as  soon  as  conveniently  may  be  after 
the  treasurer  or  treasurers  of  the  said  commissioners  shall 
at  any  time  have  received  the  sum  of  500/.  of  the  monies 
appointed  to  be  received  by  him  or  them,  by  vhtue  of 
and  for  the  purposes  of  this  act,  he  or  they  shall  from 
time  to  time  pay  the  same  into  the  hands  of  such  banker 
or  bankers  as  the  said  commissioners,  or  any  seven  or 
more  of  them,  shall  for  that  purpose  direct,  in  the  name 
and  on  the  account  of  the  said  commissioners ;  and  the 
same  shall  be  disposed  of  by  order  of  the  said  commis- 
sioners, or  any  seven  or  more  of  them,  for  the  purposes 
of  thb  act,  and  not  otherwise."      The  79th  section 
enacts,  ^*  that  four  times  at '  least  in  every  year  an  ac- 
count, from  the   book  or  books  to  be    kept  by  the 
collector  or  collectors,  of  the  sum  or  sums  of  money  as 
shall  be  so  assessed,  shall  be  fairly  stated  and  signed  by 
the  collector  or  collectors,  and  delivered  by  him  or  them 
to  the  said  commissioners,  who  are  hereby  empowered 
to  give  a  discharge  to  the  said  collector  or  collectors  for 
all   such   monies   as  he  or  they  shall  have  truly  ac- 
counted for;  and  in  case  any  treasurer  or  treasurers) 
collector  or ;  collators,   officers  or  other  persons^    shall 
happen  to  die  or  become  bankrupts,  before  he  or  they 
shall  have  fully  paid  and  satisfied  all  the  monies  by  him 
or  them  received  by  virtue  of  this  act,  then  and  in  every 
such  case  the  executors,  administrators,  or  other  legal- 
rqiresentatives,  person  or  persons  possessing  the  estate 
and  efiects  of  every  such  treiisurer  or  treasurers,  collector- 
or-GoUectors,  officer  or  officers,  or  other  person  or  per-^ 

R  r  8  sons, 
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M99.  Mpi«9  pr  ^e  esu^pe^  qr  Mnp^«i^  Pf  «^  im^mt^ 
ibill,  otttof  wcbepMiteiai4'eflM%  P017  Wto  iM  iPWr 
wver  pr  txmm»r^  fyriim  tfmjB  tbw  Mog  «i»^  «il9 
fi0«miMmen9i  all  web  ww  pf  mppey  a«  ^tpW  |ni  tin 
A^jiands  pr  sudli  pieiww  n^sp^cturdgr  1^  ^  twIPiif 
kji  pr  ib^ir^Mlihf  pr  J)  tbe  Ima  pC^ming^Hit^iPr^iPPT 
miBiiflii  of  bankniDt^urauistliiai  pr,tliBiiw  md  iMnt'ttiid 
or^j  pr  M  iMcli  ^e/tpgfm  th»  md  aitMe  fi^  (lAwli 
WJU  pxtmd  to  paj^  &G. ;  ^4  ift  cus^'pf  afO^-pfgr^MPif  i^f 

4b0riBin^  Mf  A®  W^^  ^  Ml  4iiFi  Ml^fi^jmi  4m1I 

blive  Uen  4e^)iu\dec|9  it  iM)  imd  vifaj  be  l^iiRMitp^m} 
#Mr  )bhe  Iroiysurer  pr  Irafwuieis  fortl^e  !Mwe)wllg»>'Plwt» 
coiDBiifisiQiien*  and  he  and  they  is  lUid  wbb  iheiifaY 
dflPQ8te4  wd  Dsquiredy  in  h|s  or  tM'^  PiRi  iRmBe  4ir 
paipe^y  tocpipm^ijcepii^  pr  more  ^(BtjpQ^pr  ilKstjpQkf  IP 
gi)]r  pf  btfi  ^^08^8  €pMrM  of  repord  .nl  Wafminiti^f 
9gm9t  auoh  ^i^ecutpr^y  ^dministl^irtor^  jiingDee  pr  hik 
signees,  or  other  persons  as  aforesaid,  for  the  recovery  of 
the  same.''  The  general  metropolis  paving  act  57  G.S. 
c.  29.  $•  47.  enacts,  *^  that  the  commissionjers  or  tmsteisfb 
or  other  persons  having  the  controulof  the  pavements  q( 
any  parochial  or  other  district  within  the  jurisdictipn  of 
this  act,  may  at  any  meeting  or  meetings  appmnt  a  clerk 
or  clerks*  and  may  appoint  one  or  more  collector  pr  col- 
lectors of  the  rates  and  assessments,  and  fin  in^fiectpr  or 
inspectors  of  the  pavements  within  their  parochial  or 
other  districts,  and  such  other  officer  or  offic^^  for  the 
execution  of  this  act  or  of  the  local  act  or  acts  of  parUa^ 
ment  relating  to  the  paving  of  such  parochial  or  other 
district  exclusively,  or  jointly  with  any  other  matters  pr 
objects,  as  such  commissioners,  Irustees,  or  other  per- 
sons shall  think  proper;  and  may  from  time  to  time 
remove  them,  or  any  of  them,  and  i^ipoint  other  per- 
sons 


BouAin* 


IN  THE  Sbvevth  Yxab  OF  OEOBOB  IV.  ei5 

8001  in  lus  car  thar  stead  as  tbey  shall  tliink  it  necessaiy  1826.^ 
or  coQveDieDt^  The  5ist  section  enacts,  ^<  that  in  case  „ 
any  treasurer,  collector,  officer,  or  other  person  i^  J^^"^ 
planted  by  the  commissioners  or  trustees,  or  other  per- 
sons  having  the  controul  of  the  paiwraents  of  the  streets 
and  public  places  in  any  parochial  or  other  district 
within  the  jurisdiction  of  this  act,  fi>r  the  coileotion  and 
receipt  of  the  monies  to  be  collected  and  received  by 
virtue  of  any  rates  and  assessments  which  nay  be  made 
for  or  towards  the  expenoes  of  paving  and  keeping  in 
repair  the  pavements  of  any  streets  and  public  places  • 
within  such  parochial  or  other  district,  either  exclusively 
or  jointly  with,  or  for,  or  towards  any  other  objects  or 
purposes,  shall  happen  to  die  or  become  bankrupt 
before  heot  they  shall  have  fiilly  paid  and  satisfied  vjk 
monies  received  by  him  or  them  for  or  in  respect  of  any 
such  rates  or  assessments,  or  for  or  on  account  qf  the 
€ommissioHers  or  trustees,  or  other  persons  by  whom  he 
or  they  shall  have  been  appointed ;  then  and  in  every 
such  case,  if  such  treasurer,  collector,  officer,  or  other 
p^raoB  shall  die,  the  executors,  administrators,  rq>re»> 
sentatives,  or  other  persona  possessing  the  estate  and 
e&cts  of  evory  such  treasurer^  collector,  officer,  or  other 
person  appointed  by  the  said  oomaiissioci«rs  or  truatees, 
or  other  persons  having  the  controul  of  the  pavements 
of  the  streets  and  public  places  within  such  parochial 
or  other  district;  or  if  he  shall  become  bankrupt,  then 
the  assignee  or  assignees  of  the  estate  aud  efiects  of 
sudi  bankrupt  shall,  out  of  such  estate  and  effixrts,  pay 
to  ibe  said  commissioners  or  trustees,  or  other  persons 
having  the  controul  of  the  pavements  of  the  streets  and 
public  places  within  such  parochial  or  other  district  as 
or  to  such  person  or  persons  as  they  shall 
R  r  4.  from 
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1826.       ham  time  to  time  direct  to  receive  the  same,' all Miob' 

sum  and  sums  of  moavy  ai  ihall  have  been  ocAleetfld  oT' 

ntnvisi  received  by  such  treasurerc  collector,  <^cer,  or  other 
person  ^)p(nated  by  the  said  commissioiiers'or  tmstaw^ 
or  other  persons  as  aibrefludi  and  which  shall^be'  doe 
and  owing  Sum  him  to  the  said'  oommissidbi  or 
trustees,  or' other  persons  as  aforesaid*  by  whotn  he  or 
thf^  shall  have  been  so  appointed,  at  the  time  of  his 
death,  or  at  the  time  of  the  suing  out  any  coromitMasi  c^' 
bankruptcy  against  himj  and  not  paid  orer,^^  ao 
thereof  as  the  said  estate  and  efi^ts  of  audi 
collector,  officer,'  or  other  persons  fq)p6inted  by  Ae  saiii 
commisBioners  or  trustees,  or  other  pasona  m  «faTCnid, 
who  shall  so  die  or  become  bankrupt,  will  estsDd  to 
'  pay,  and  in  preference  to  any  other  debt  w'.debts  except 
debts  due  to  the  king's  majesty,  &c,  And'in  case  of- 
non-payment  of  all  and  every  such  sun  or  an«a  <£ 
money  by  any  executor,  administrator,  assignee,  or 
other  person  as  aforesaid,  for  the  space  (^  ten  days 
afier  the  same  shall  have  been  demanded  by  or  on  the 
behalf  of  the  said  commissioners  or  trustees,  or  other 
persons  by  whom  such  treasurer,  collector,  officer,  or 
other  person  dying  or  becoming  bankrupt  bad'  been 
appointed,  it  shall  and  may  be  lawful  to  and  lor  the 
said  commissioners  or  trustees,  or  other  persons  having 
the  controul  of  the  pavements  within  such  parochial  or 
other  district,  by  whom  any  such  treasurer,  collector, 
officer,  or  other  person  had  been  appointed,  to  com- 
mence one  or  more  action  or  actions  in  any  of  his 
majesty's  courts  of  record  at  Westminster  against  such 
executor  or  administrator,  assignee,  or  other  person  as 
aforesaid,  for  the  recovery  of  the  same  sum  or  sums  of 
money."     The   120th   section    enacts,   "  tliat  the  said 
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commissioners  or  trustees,  or  other  persons  having  the.      1626. 
controul  of  the  pavements  in  any  streets  or  public  places, 
in  any  parochial  or  other  district  within  the  jurisdiction        agamtt 
of  this  act,  may  sue  and  be  sued  in  the  name  of  their 
respective  clerks  for  the  time  being ;  and  that  all  actions 
or  suits  that  the  said  commissioners  or  trustees,  or  other 
persons  having  the  controul  of  the  pavements  in  any 
streets  or  public  places,  in  any  such  parochial  or  other 
district,  may  at  any  time  or  times  hereafter  dii'ect  to  be 
brought  for  the  recovery  of  any  penalty  or  rates,  or  amf 
other  sum  or  sums  of  money  firom  time  to  time  or  at  any 
time  due  or  payable,  from  or  by  any  water  or  gas  com- 
panics  or  commissioners  of  sewers,  or  am/  other  person 
or  personsj  due  or  payable  by  virtue  of  any  local  act  or 
acts  of  parliament  relating  to  their  respective  parochial 
or  other  district,  or  of  this  act,  or  for  or  in  respect 
of  any  other  matter  or  thing  relating  to  such  local  act 
or  acts  of  parliament,  or  to  this  act ;  may  be  brought 
in  the  name  of  such  clerk  or  clerks  respectively  for 
the  time  being  in  any  of  his  majesty's  courts  of  re- 
cord at  Westminster  by  action  of  debt,"  &c.    The  lS8th 
section  enacts,  ^^  that  neither  any  act  or  acts  of  parlia* 
ment  relating  either  exclusively  to  the  paving  or  repair- 
ing the  pavement  of  the  streets  or  public  places  in  any 
pcurochial  or  other  districts  within  the  jurisdiction  of 
this  act,   or  relating  thereto  jointly   with   any   other 
object  or  purpose,  nor  any  clause,  matter,  or  provision 
therein  contained  shall  be  hereby  repealed." 

On  the  1st  of  July  1819,  the  office  of  treasurer  to  the 
said  commissioners  became  vacant  by  the  death  of  John 
Jbif^,  Esq.,  after  whose  death  no  treasurer  was  ap- 
pmnted  by  the  said  commissioners,  and  on  July  8th, 
liftl9,  Messrs.  Marshy  Sibbaldy  Stracey^  FawUleroy^  and 
GriAamy  (the  persons  then  composing  the  firm  of  Marsh 

and 


iai6.       aad  O.)  mM  afpd"*B«i  fauilun  to  dw  «U  «saHift* 
~     '       sMnsiVf  faj  BB  si^oiBdMBt irfiicb  VM  and  m  m  fettoms^ 
"g^^'        "Ew<ili^tfatMa»re.Jfa>'it,Si6aMara<ig»Ail'ii' 
^'^'^""'     J;»9^  «fad  Oabm.  of  No.  0.  Btmm  fite^  i»  «^. 
pointed  butkwn  to  tUs  Mnuaisaon,  and  tbit  <fcao^t 
lector  do  yoeUy  pijr  iitfo  thciv.  bmdi  oo  the  aaraMft  of  ' 
tbu  baud  oU  aioQtea  aotfunig  to  ths  e 
qpMd,  f<  JUs  Jhw^  did  to   J 
Thii  eoti^  ii^MHs  In  the  book  of  0w  frammJii^  rf 
tb«  comniinioawi,  aad  tl^s  ^ipoialnMit  wm  «o4»  at  •• 
maotiBg  St  which  fourteen  teamttmnyn  wbm  pmaat.  > 
ht  OT  aboiit  SipUmbm'  18)0,  Sir  Jbim  JKhM  ftpHTlM*^ 
ia  the  void  flm,  died,  md  after  fail  dsMk  ths  tesMM 
wu  oontiiuiied  b;  ths  otlier  partiMVf.    IW  aiid  nqn  - 
misih»iar>  nader  the  said  local  panag  »tt,  md  ^a  maeb  ■ 
comtpiaBionera,  after  the  death  of  Sit  Jkmu  SMaldf  • 
caatiaagd  to  nnploy  tb*  said  Meam.  Manik,  AnMQV ' 
fduniZert^,  and  Grakam,  but  without  any  new  appoint- 
ment,  as  the  bankers  of  the  said  commissioiierB,  and  in 
the  course  of  such  etaployment  the  said  Mes«rs.  JUomi, 
Stracey,  FauntUroy,  and  Graham  before  the  16th  cSSep* 
tember  ISSl,  received  monies  of  and  belongii^  to  the 
said  commissioners  amounting  to  the  sum  of  10702.  lis. 
for  the  use  of  the  said  commissioners,  b^ng  monies  col» 
lected  and  received  by  the  collectors  of  the  said  oonmii' 
sioners  in  virtue  of  the  rates  and  assessments  made  under 
and  by  virtue  of  the  said  first-mentioned  act.     On  the 
16th  oi September  \^H,  the  said  Messrs.  Marth,  Strpe^ 
and  Graham,  being  respectively  traders,  and  subject  to 
the  bankrupt  laws,  and  having  committed  acts  of  bank* 
ruptcy,  a  valid  commission  of  bankruptcy  was  issued. 
against  them  on  a  sufficient  petitioning  creditor's  debt, 
end  they  were  duly  declared  bankrupts,  and  the  said 
defendants  were  duly  chosen  and  appointed  and  became 

their 


B(nu.4V94 
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liwir  amgnees  a0  uich  baokmptB;  md  q«  itKs  S9&rf  USMi 
Ofl^oittr  1824>,  a  «epar«t^  commiaiioii  ims  imwd  ugaiiMt  ^ 
the  said  FuunUeroy^  and  be  uras  duly  dedaned  a  baok-  ^^g^itni^ 
nqpt,  and  the  said  defendants  vef»  duly  ai^motod  his 
aaogoees  on  tfaue  7th  day  of  Naaember  1884*  At  tbte 
times  when  the  said  Messrs.  Mmnh^  Straeey^  and  Grth 
hatHj  and  the  said  Hmiy  Faimtlerqy  respe^ely  became 
bankrupts,  they  were  indebted  to  the  said  cowpiaiiQper^ 
m  the  said  sum  of  1070/.  ISsp  That  the  sMd  defendants 
as  such  assignees  of  the  said  Messrs.  Marshy  Strm^ 
Fauaftierogfj  and  Grakanh  jointly  as  veil  ap  s^arately* 
haTe  received  and  were  possessed  of  irom  arid  out  of 
the  joint  estate,  and  also  loiit  of  the  respective  estajtes  of 
the  said  Messra.  Marshf  Strac^^  Fa^nUeroy^  M^d  Grfl^ 
hamf  more  money  than  will  be  auffieient  to  pay  and 
satisfy  to  the  said  commissioners  and  the  said  plainti^ 
the  said  sum  of  1070/.  I2s.  On  the  25th  di^r  QiJamuuy 
18259  the  said  commissioners  by  their  then  and  present 
derfcp  the  said  plaintiff,  did  duly  in  writing  denomd  by 
9ad  on  the  behalf  of  the  said  /oominiarioners  of  and  from 
tike  said  def(»idants,  so  being  siudi  ass^ees  as  ^&m^, 
saidf  the  payment  of  the  said  sum  of  107Q/.  I2s^  pnd 
after  ten  days  had  expired  froin  the  time  of  <9ich  de^ 
iMod  this  action  was  connnei^ced  by  the  said  pUUndffi 
wbp  «was  then  and  still  is  the  cler)^  of  tb^  aaid  Gonm^is- 
sioners  by  them  duly  appointed,  ip  his  name  by  tbi^ 
express  directions  and  authority  of  the  said  cominjis* 
fjone^. 

4Jldttf  for  the  plaintiff.     Three  objections  were  n;^f4(S 

at  Nisi  Prius  to  the  recovery  of  tlie  plaintiff.     First, 

l|iat  be  had  no  power  to  m^  i^  this  icsse.    SecondJb^i 

%9t  banlpsrs  are  not  within  the  5Ut  seotion  pf  th^ 

12  G.  3. 


\.-' 
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12  G.  3.  c.  69.  Thirdly,  that  the  bankrupts  were  never 
duly  appointed  bankers  to  the  commissioners  after  Sir 
J.  Sibbald  died.  As  to  the  first,  it  is  clear  that  the 
120lh  section  of  the  general  act  gives  the  commissioners 
.  power  (o  sue  in  the  name  of  the  clerk  for  all  debts  due 
to  them,  and  not  merely  for  those  which  are  parlicalariy 
specified.  Secondly,  by  the  words  "  other  persons,"  in 
the  79th  section  of  the  12  G.S.  c.  69.  the  local  paving 
act  are  sufficient  to  give  the  commissioners  a  prior  claim 
in  the  event  of  the  insolvency  of  a  banker,  having  their 
monies  in  his  hands,  as  well  as  in  the  case  of  the  officers 
particularly  enumerated,  and  the  51st  section  of  the 
general  act  clearly  gives  such  priority.  Thu'illy,  the 
statute  does  not  require  an  appointment  of  bankers  to  be 
in  writing,  and  therefore  the  employment  of  Marsh  and 
Co.  after  Sir  J.  Sibbaid  died,  is  sufficient  to  make  the 
assignees  liable.  ^tov^  ^K^^  . 

BoUand  contra.  The  71st  sectinn  of  the  12  G.  S.' 
c.  69.  provides,  that  in  case  any  treasurer,  collector, 
officer,  or  other  person  shall  die  or  become  bankrupt, 
having  the  monies  of  the  commissioners  in  his  hands, 
they  shall  have  a  priority  of  claim.  Now  the  words 
"  othw  persons"  must  apply  to  persons  episdem  generis 
with  those  specified,  and  such  a  construction  will  not 
include  bankers.  Then,  secondly,  the  latter  part  of  the 
same  section  provides  that  the  treasurer  shall  sue  in  his 
own  name,  and  although  the  act  does  not  say  what  ^^^' 
be  done  if  there  be  no  treasurer,  (which  in  this  case 
appears  to  have  been  the  fact,)  still  the  commissioners 
might  sue  in  their  own  names.  The  general  act,  sec- 
tion 51.,  giving  a  priority  of  claim,  does  not  expressly 
give  it  against  the  assignees  of  bankers,  in  that  as  well 
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as  in  the  local  act,  bankers  must,  if  at  all,  be  included        1826. 
in   the  words   "  other  persons!^     Section  120.  of  the        ^ 
57  G.  3.  c.  29.  fi:iyes  the  commissioners  power  to  sue  in        ag^in^ 
the  name  of  their  clerk  for  penalties  and  rates,  and  in 
certain  other  cases  particularly  specified,  but  this  case  is 
not  amongst  them.     Thirdly,  it  appears  that  originally 
Marsh  and  Co.  had  a  written  appointment  as  bankers 
to  the  commissioners,  and  no  new  appointment  was  ever 
made  after  Sir  J.  Sibbald  died.     Now  when  one  of 
several  partners  retires,  all  contracts  made  with  the  old 
firm  are  at  an  end,  Weston  v.  Barton,  (a) 

Abbott  C.  J.    I  am  of  opinion  that  the  power  to  sue 
in  the  name  of  their  clerk,  given  to  the  commissioners  by 
the  57  G.  3.  c.  29.  s.  1 20.,  cannot  be  limited  in  the  manner 
contended  for  on  behalf  of  the  defendants^  but  that  it  in- 
cludes the  present  case.    With  respect  to  the  priority  of 
claim  given  to  the  commissioners  in  certain  events,  I  agree 
,  that  the  words  '^  other  persons,''  mean  persons  ejusdem 
generis  mityi  those  before  mentioned,   but  it  seems  to 
•me  that  bankers  are  so,  being  virtually,  although  not 
nominally,  treasurers.     Lastly,  as  the  statute  does  not 
require  that  bankers  shall  have  a  written  appointment, 
I   think  that  a  new  appointment  in  writing  was  not 
necessary  after  Sir  J.  Sibbald  died,  but  that  the  employ- 
ment of  the  then  firm  as  bankers  was  equivalent  to  an 
appointment,  and  sufficient  to  make  their  assignees  liable 
to  pay  the  present  demand  in  full. 

Postea  to  the  plaintifP. 

(a)  4  TaufU.  675. 
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James  Douoan,  Clerk  to  the  Commissioners 
for  paving  certain  Parts  of  the  Parish  of 
St.  Pancras,  against  Bolland  and  Others, 
Assignees  of  Marsh  and  Others,  Bankrupts. 

Where  bftnktrs    "TvEBT  broucht  by  the  plaintiff,  as  clerk  of  the  oom- 

employed  bj         U  a  j  ^ 

cummiutoners  luissioners  appoiutetl  to  carry  into  execution  the 

had  received  on  locol  pavin^r  act  50  G.  3.  r,  H7.|  against  tbe  deleadonts, 

commUiiancrs  wlui  lire  assignees  of  MorsA,  Slracey,  Fmmtlerotff  and 

cbrauer'wiiB,  Graham,  bankrupts,   under  separate  commissions,  one 

wr™Js  Mid,  ■S'''"^*'  -'Wa'"^*!  Stracnf,  and  GraAam,  and  another  against 

■nd received  paMUUroif,  lo  lecover  the  sum  of  1999^  lis.  5d.,  as 

the  proceed*,  -' 

'"""^w"*"  '■^•'*'*'^'^  '^y  ^he  said  banknipts  to  the  use  of  the  said 
been  paid  lo       commissioners,  and  which  the  defendants,  it  was  insisted, 

thtaamai!^• 

■iomn,  beeuDc  were  liabl%  as  such  assigaees^  to  pay  anaer  too  ptO- 
bankrupUi  .  .  ,        ,  ,  ■•  ■  ..  *^ 

Held,  thu  ths    Visions  in  the  general  metropolis  psvutg  act  57  Cr.  3. 

wm°en^tled,  <=■  ^9-  ^-  ^1-)    wfaich   entitles  paving   commissioners  to 

57  G.  s  \  S9.  preference   to  other   creditor^     The  declaratiba  ooi>- 

^  Ibc  lilu'  ""'l  ^"^^  special  counts,  and  also  a  general   indebitatus 

tancoTerin  count  founded  on  the  57  G.  3.  c.  29.  s.l20.     Ple%  the 

full  rrom  Ihe 

auigneaoriba  general  issue^  on  which  issue  was  joined.     At  the  trial, 

bankrupts  the 

biiuice  due  to  before  Abbott  C.  J.  at  the  London  sittings  m  last 
th>tiiie°Hction  ITrim^^  term,  a  verdict  was  found  for  the  plaintiff  far 
Dot'cannned  ui  19997.  \\s.  Sd.,  subject  to  the  opmionof  this  Court upeo 
S^viraiT^f '"^  the  following  case :  The  local  paving  act  SO  G.  3.  c.  147. 
'■'" ""Y^  appoints  commissioners  for  forming,  paving,  and  other- 
eluded  *Jl  wise  improving  ceitaln  streets  and  other  public  passaees 

moniei  received  r  o  r  r        -a 

"for  and  on  account  of  the  commiiiionert,"  and  when  th*  banken  ioUl  tbe  excbequar 
billi,  ihev  muH  be  coniiderad  at  batinir  received  the  proceedi  to  tbe  um  of  ths  owncn  of 
ih«billj. 

and 
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•atid  places  in  the  pariah  of  &•  Poneras,  in  Middlesex^ 
.which  are  or  shall  be  made  upon  grdimd  betonging  to 
.Jd$epk  LacaSf  Es<).  The  3d  section  enacts,  that  the 
.  commissioners  or  any  five  of  them  AM  put  the  act 
in  execution*  The  lith  sectioh  enacts,  that  the  coidh 
missioners  shall  by  writing  under  their  hands  appCHUt 
a  treasurer,  clerk,  and  surveyor.  The  64th  section 
directs,  that  the  commissioners  may  sue  in  the  name  of 
their  clerk.  The  51st  section  of  the  general  public  sTct 
57  G.  S.  c.  29.  gives  a  preference  to  the  commissioners 
of  paving  before  all  other  creditors  in  the  event  of  bank- 
ruptcy of  the  treasurer  ot  othtt  p^tscftis  therein  men- 
tioned. (See  the  section  set  out  in  the  la^  case.)  On 
the  20th  June  1810,  at  a  meeting  of  the  commissioner 
under  the  said  first-mentioned  act,  certain  proceedings 
took  place,  of  which  the  following  &  a  copy,  as  entered 
in  the  book  of  the  commissioners  kept  in  pufsttiance  df 
the  act :  ^*  At  a  meeting  of  the  commissioners  heM  at 
the  Booi  public-house,  on  the  estate,  on  Weinesday  the 
20th'  day  of  June  1810,  present  (here  the  names  of 
fourteen  commissioners  were  inserted,  and  also  a  copy 
of  a  notice  of  the  meeting  which  had  been  given,) 
Kesolved,  that  Mr.  Fauntleroy  be  appointed  treasurer 
to  this  commission.**  Then  followed  other  resolutions, 
and  the  entry  concluded  as  follows^:  "  Sc^ohred,  diat 
this  meeting  do  adjourn  to  Wednesday  the  18th  day  of 
Jubfj  at  2  o'clock  precisely.  (SigMd)  Jamet  Barkn.** 
The  said  Henry  FamOeroy  firom  the  20th  Jbue  1810^ 
mitil  his  bankruptcy,  was  and  continiied  to  be  a  partner 
in  the  late  banking-house  of  Messrs.  Marsh  and  Co., 
consisting  of  the  said  Marshy  Siraceyf  Fauntkroy,  and 
the  other  persons  hereinafter  mentioned.  The  said 
commissioners  under  the  local  paving  act  alsoy  as  such 

com- 
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1826.        commissioners,  employed  Messrs.  Marsh  and  Co.  as  the 
~~~~       bankers  of  the  said  commissioners  as  such  commissioners, 

DoUUtN 

agninit  and  a  pass-book  was  kept,  debiting  Marih,  Sibltald^ 
Slracey,  I'aiinlleroy,  and  Stewart,  to  the  commissioners 
for  paving  the  estate  of  Joseph  Lticas,  Esq.,  which  pas^ 
book  was  headed  or  entitled  as  follows : 

"  Drs.  Crs. 

Marsh,    Sibbald,    Stracey,     The  commissioners  for  par- 
Faunllerm/,  and  Stewart.         ing  the  estate  of  Joseph 
Latcas^  Esq," 

AT.  S/noart  retired  from  the  partnership  ta  the  year  18 It, 
and  Sir  J.  SiUmld,  another  of  the  partners  above  named, 
died  in  the  mouth  of  Sqilcmba- 1819.     Graham  became 


a  partner  .witli   the  survj 
18U,    and    Marsh,    Stroi 


Ivors  on  the  1st  day  of  Maif 
ey,   FauntUrcn/y   and   GraAma 


continued  from  that  time  to  be  employed  as  the 
hankers  of  the  commissioners  until  the  time  of  their 
bankruptcy;  and,  as  such  bankers,  Marsh,  Strata/, 
FauntUroy,  and  Graham,  on  the  4th  day  of  June  1824, 
received  exchequer  bilb  of  and  belonging  to  the  coio- 
missioners,  and  for  and  on  their  account  as  such  com- 
missioners, amounting  in  value  to  the  sum  of  nSOL 
17s.  2d.,  and  a  clerk  of  the  bankers  delivered  to  the 
commissioners  a  receipt  as  follows : 

"  No.  6.  Bemers  Street,  4th  ^tne  182*. 

Received  on  account  of  the  Lmcos  Paving,  seventeen 
hundred  pounds  in  exchequer  bilb. 

For  Messrs.  Afar^,  Stracey,  .Fauntlerm/,  and  Graham, 

J^nOO.  Jos.  GoLIQHTLY." 

Marsh,  Stracey,  Faunllertnf,  and  Graham,  as  such  bankers 
of  the  commissioners,  afterwards,  and  before  they  be- 
came bankrupts  as  hereinafter  mentioned,  received  the 
proceeds 
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'proceeds  of  the  said   exchequer,  bills,   amountiDg  to       18S6. 
1750/.  17^.   2if.,   which,  sum,   on   the   ISth  September     . 
'lS2itj  being  the  time  of  the  •  bankruptcy  of  Marsh        ti^st 

'BOLLAKD. 

and  Co.,  remained  in  their  hands,  together  with  the 
further  sum  of  248/.  145.  Se/.,  which  latter  sum  was  the 
balance  of  the  banking  account  in  &your  of  the  said 
commissioners,  and  which  sum. of  248/.  14&S(/.  was 
collected  and  received  by  virtue  of  rates  and  assess- 
ments made  under  and  by  virtue  of  the  said  first-men- 
tioned act.  On  the  16th  day  of  September  1824,  a 
commission  of  bankrupt  duly  issued  against  Marshy  . 
Strocet/y  and  Graham^  and  subsequently,  on  the  29th 
day  of  October  1824,  another  commission  duly  issued 
against  Fauntleroy^  and  the  defendants  were  duly  ap- 
pointed, and  became  assignees  under  both  commis- 
sions, as  stated  in  the  declaration.  The  defendants,  as 
«uch  assignees  of  Marshy  Stracei/j  Fauntleroi/y  and  Gra- 
ham^  joindy,  as  well  as  separately,  have  received,  and 
are  possessed  of,  from  and  out  of  the  joint  estate,  and 
also  out  of  the  respective  estates  of  Marshy  Stracey^ 
Fattralfroi/y  and  Grahamj  more  money  than  will  be 
su£Bcient  to  pay  and  satisfy  to  the  commissioners  and 
the  said  plaintiff  the  said  sums  of  1750/.  \*ls.  2d.  and 
^48/.  14s.  Srf.  On  the  25th  day  of  January  1825,  the 
commissioners  by  their  then  and  present  clerk  (the 
plaintiff)  did  in  writing  demand,  by  and  on  the  behalf  of 
the  commissioners,  of  and  from  the  defendants,  as  such 
assignees  as  aforesaid,  the  payment  of  the  said  sums  of 
1750/.  175.  2 J.  and  248/.  14$.  Sd.;  and  after  ten  days 
bad  expired  from  the  time  of  such  demand  this  action 
was  commenced. 

>  Gikijfj  for  the  plaintiff,  wai  stopped  by  the  Court. 

-•-Voi«V.  Ss  F.P<rf- 


CASES  IN  TRINITY  TERM 

F.  PoUoci;  contr^  contended,  that  this  case  di&red 
from  the  last,  bec«ise  the  eleventh  section  of  tb«  local 
act,  50  G.S.cl  i7t  required  a  treasurer  to  be  appointed, 
ia  writing  under  the  hands  of  the  comtni&sionen;  that 
the  appointment  of  FauntUroi/  not  being  signed  was  bad, 
and  that  the  bankrupu^  Marsh  and  Co^  could  not  be 
considered  as  tveasurerSf  as  tiiey  had  no  appgUonwot. 
Secondly,  that  tlie  plaintlfT  could  not,  in  this  action,  re- 
cover tha  amount  of  the  exchetiuer  bUU,  for  tbet  it  did 
not  a[^>ear  that  the  nwney  was  raised  by  rales  and  as- 
sessments ;  and  if  it  was,  still  the  proceeds  could  not  be 
considered  as  money  received  on  account  of  the  commit 
sioners:  diey  should  have  brought  trover  for  ^e  bills- 
Cliffy,  in  reply,  contended,  that  it  was  not  necessary 
to  shew  any  appointment.  Tliat  the  case  disclosed  a 
dealing  between  the  commissioners  and  llie  bankers  id 
the  ordinary  manner,  as  between  a  banker  and  his  cua- 
tomers,  and  that  the  120th  section  of  tha  public  act 
gave  the  comnisMoners  a  right  to  receive  in  &U.  the  ba- 
lance in  their  favor,  and  that  the  inoaay  pcodijoad  by 
the  sale  of  the  exchequer  bilis  was  moaey  ha4  and  f^ 
caived  to  the  use  of  the  commisaioaMs. 

CW-.  ado.  whU. 

Tbe  judgment  of  the  Court  was,  on- a  subwqMBt  day 
in  this  term,  delivered  by 

Abbott  C.  J.  In  this  eass'  it  ajtpeata  that  tbe  baok- 
rupts^  Marsk  and  Co>,  had  no  afipointraeot  in  wiiliag^as 
bankers  to  the  commissifmers,  but  wera  emplojed  hy 
them  in  the  same  manner  as  by  prlvatf)  iad^vidiials- 
FaitTiilerm/  was  appointed  treasurer;  it  is  tnxe,  that  this 
appointment  was  not  Bude  undir  the  haad9.of  tba  com- 
missioners, or  in  the  manner  pointed  out  by  the  eleventh 
section 
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section  oithe  local  act^  but  «n  appointment  in  writing  is       16S6. 
tDot  ce%uired  by  the  general  act  57  G.  8.  c  29.  Fauntlerqf^ 
bowefirer,  idid  not  act  as  'treasurer  during  the  period  in      ^ogamM 
.queBtioD ;  the  monies  of  the  coamissioners  were^ aid  into 
the  bouse  of  Mof's/i  and  Co.     The  question  then  arises, 
•wbetber  a  banker  so  .employed  is  'wiithin  the  5 1  st  section  of 
the  57  G.  3.  c.  29.    That  section  shews  dearty,  that  die 
l^ialatiiKe  cooiemplated  the  payment  of  monies  tbekmg- 
ing  -to  4be  commissioners,  to  other  persons  besides  trea- 
-surers  and  collectom;  it  speaks  generaUy  of  persons 
appoinied  hf  the  commissionerst  and  does  not  require 
iSMi^h  ai^inUneots  to  be  in  writing.    The  words  are, 
^^That  in  case  any  tfeasurer  or  coUector,  officer,  or 
oiher  peraan  appointed  by  the  commissioners,  for  the 
collection  and  receipt  of  monies,  &c.  shall  happen  to  die 
or  become  bankrupt  before  he  or  they  shall  have  iully 
paid  and  satisfied  all  monies  received  by  him  or  them 
for  or  ki  respect  of  any  sudi  rates  «or  assesements,  or^* 
or  on  account  of  the  commissioners,  &c.,"   the  assignees 
•of  such  :bankrupt  shall  pay  the  commissioners  in  prefer- 
eoce  to  any  other  debt,  except  debts  due  to  the  king. 
We  ihittk  that  this  section  does  apply  to  bankers^  and 
that  ihe  employment  of  them  by  the  commissioners  Is 
univalent  to  an  appointment,  the  statute  not  requiring 
it  to  be  in  writkig.     Then  comes  the  question  as  to  the 
two  sums.  Upon  reading  the  fifty-first  section,  we  think 
it  is  not  confined  to  money  received  by  virtue  of  rates 
or  assessments,  but  that  it  extends  to  all  monies  received 
Jir  or  -on  account  of  the  commissioners.     Now  with  re- 
spect to  the  sum  of  1750/:  175.  2d.^  it  is  stated,  that  on 
the  4th  of  June  1824,  Marzh  and  Co.  received  exche- 
quer biHs  of  and  belonging  to  the  commissioners,  and 
-IJMr  wd  Ml  their  account  as  such  oommissioners,  lamount* 
.  -  S  s  2  irtg 


^ 
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IS26.  ing  in  value  to  1750/.  17j.  2rf.  Afterwards,  and  before 
iheir  bankruptcy.  Marsh  and  Co.  received  the  proceeds 
of  ibe  exchetjuer  biils,  amounting  to  the  sum  before 
meiilioRud,  which  remained  in  their  hands  at  the  time 
of  the  bankruptcy.  When  ihey  sold  tlie  bills  and  re- 
ceived the  proceeds,  they  must  be  considered  as  having 
received  the  money  for  the  use  of  the  owners  of  the  bills. 
The  other  sum  of  248/.  l*s.  Sd.  was  received  on  ac- 
count of  rates  and  assessments.  We  arc,  therefore,  of 
opinion,  that  the  plaintiff  is  entitled  to  recover  both 
sums  ;  and  as  this  was  a  dealing  between  the  commission- 
ers and  the  house  at  large,  the  verdict  may  be  entered 
Against  the  defendants,  as  assignees  of  the  joint  estate. 
Fostea  to  the  ptiiintitf. 


Studdv  against  Sanders  and  Anotber. 


INDEBITATUS  assumpsit,  brought  to  recover  the 
b^^D  A.  mud  sum  of  508/.  1 6s.,  the  sum  of  386/.  1  S$.,  part  thereof, 
^.[biTinga  being  the  price  of  221  hogsheads  of  cyder  allied  to 
2|l^la.  i^eed  have  been  sold  by  the  plaintiff  to  the  defendant,  the  sum 
ws!'«1^^"  of  110/.  I  J.,  other  part  thereof,  being  for  the  loan  or 
honhaS^be  ''''^'  ^"^  ^°^  '''*  prlce  of  certain  casks  furnished  by  the 

dcliTeted  tx  T. 

4t  ■  future  time,  and  to  lend  sucta  pipes  u  he  had  Tar  the  uie  of  the  cjder.  to  be  nuDuriictnred 
DD  hii,  A.'i  piemitei.  and  to  be  pud  Tor  before  it  wu  remoTed,  and  ^.,  in  pornUDce. 
drllTered  iquantilj  of  juice  expressed  from  the  appln  la  ■  tenant  hired  bj  B.  to  mami- 
Acture  the  cjrder  on  ji.'t  premiccs,  and  before  tbe  cyder  wu  coropletdf  muiuiauuicd,  it 
wai  •eiied  by  tlie  eicise-afficen,  because  the  place  ichere  it  wat  deposited  had  not  boo 
mlered,  and  «tai  condemned  in  the  Eichequer  as  B.'s  property,  together  vith  the  cxfa, 
aod  in  asJunipsiE  for  goodi  B^ld  and  deJivered,  brought  hj  A,  a^init  B-,  it  appeared  tlut 
the  word  c}ider,  at  the  place  where  the  contract  was  made,  meant  the  joice  uf  ibe  apple*  n 
looa  ai  it  irai  eipreeed  :  it  waa  thereupon  held,  that  Ibe  coninct  aiu«  be  cuoitnied  l» 
bare  been  for  the  sale  of  cyder  in  that  sense  of  the  vord.  and  that  the  property  pased  tofi' 
ai  won  a>  the  apple  juice  wai  delivered  to  hi*  serraut.  Secondly,  ihM  it  wat  B.'*  dutf  la 
enter  the  pmniu.*,  and  Vi  through  hit  default  it  became  impouible  for  A.  to  deltnr  the 
goodi  at  r.,ih*  failure  to  do  hi  did  not  bar  bi>  action.  Thirdly,  thai.  ^.  aigbt  n- 
coTcr  in  tbii  KCtion  the  price  oT  the  cuki  lent  lo  the  defendant. 

plaintiffr 
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plaintiff,  according  to  the  contract  set  forth  in  the  case,  1826. 
and  the  sum  of  12/.  being  money  paid  by  the  plaintiff  to  „ 
the  use  of  the  defendants.  At  the  trial  before  Burrough  J.,  J'^^^ 
at  the  Devon  Summer  assizes,  1823,  a  verdict  was  found 
for  the  plaintiffj  subject  to  the  opinion  of  this  Courts  upon 
the  following  case.  The  plaintiff,  in  the  year  1819,  was 
possessed  of  a  considerable  quantity  of  apples,  the 
growth  of  his  own  land,  cultivated  by  himself;  and  h^ 
on  the  29th  October  1819,  entered  into  the  following 
contract  with  the  defendants,  who  were  cyder  merchants, 
carrying  on  business  at  Bristol.  ^'  It  is  agreed,  on  this 
29th  of  October  1819,  between  Thomas  B.  Studdy  (the 
plaintiff)  and  W.  Sanders  and  Co.  (the  defendants),  that 
the  aforesaid  Studdy  has  sold  his  cyder  at  S5s.  per  hogs^- 
head,  to  be  delivered  at  Totnessj  in  the  Spring  of  the. 
year  1820,  and  the  cyder  or  wine-pipes  that  he  has 
empty  for  the  use  of  the  said  cyder,  to  be  manufactured 
in  premises  of  his,  the  said  Studdj/s ;  and  for  the  lent  of 
such  casks  the  aforesaid  Sanders  and  Co.  are  to  pay  Is. 
per  hogshead,  in  addition  to  the  aforesaid  355.,  in  all 
36s.  per  hogshead ;  and  the  said  S6s.  per  hogshead  is  to^ 
be  paid,  one  moiety  at  Christmas  next,  and  the  other, 
half  before  the  cyder,  or  any  part,  is  taken  from  the  said 
Studd^s.  Signed,  Thomas  B.  Studdy^  William  Sanders 
and  Co. — N.  B.  The  aforesaid  Stnddy  is  to  put  the  said 
casks  lent  in  good  repair  for  working;  and  it  is  ex- 
pected that  the  cyder  will  be  from  two  to  three  hun- 
dred hogsheads ;  if  more,  Sanders  and  Co.  agree  to 
take  it  And  if  Sanders  and  Co.  want  to  take  or 
draw  off  the  premises  any  of  Studdy's  casks,  they 
are  to  pay  30s.  per  pipe  for  them."  After  the  mak- 
ing of  the  above  contract,  the  defendant,  Sanders^  en- 
gaged one  Hunt^  at  a  salary  of  XL  per  week,  to  manu- 

S  s  3  &cture 
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fccture  the  cyder  for  the  defcndrmts,  and  gave  hJni  di- 
rections to  apply  for  such  articles  as  he  might  want  to 


8ii», 


tgahm  his,  Sanders',  brother,  and  to  other  persons  nain<H  by 
Sanders,  and  to  obtain  what  money  he  wanted  from  the 
plaintiff;  and  Hunt  accordingly  obtained  from  die  ptain- 
tifF  sums  of  money  to  the  amount  of  1 2/.  The  apples  were 
afterwards  pounded,  and  the  juice  expressed  by  the 
plaiutifT's  servants ;  and  the  juice,  or  cifder,  as  it  is  called 
in  Devonshire,  was  by  the  plaintiff's  servants  then  put 
into  casks,  partly  belonging  to  the  plaiMifii  and  partly 
provided  by  Sanders,  and  delivered  to  Han/  upon  ihe 
plaintiff's  premises,  for  the  purpose  of  being  manufac- 
tnred  there.  Hunt  was  directed  by  Sanders  to  be  par- 
ticular in  receiving  the  cyder  from  the  plaintiff's  people, 
to  see  that  he  had  the  proper  measore,  and  that  the 
casks  delivered  to  him  were  fult.  The  whole  process  of 
manufacture  was  in  tJie  hands  of  Hunt,  and  of  a  per- 
son employed  by  him,  by  the  defendants'  direttions,  and 
Hunt  procured  brimstone  casks,  and  other  itttides  re- 
quired from  the  persoiM  named  by  tfie  detolArat,  &m^ 
deri,  ind  according  to  his  directions.  SandiH'i  ocCasi^B^ 
A]y  attended,  and  gave  dhvCtbns  to  Hwtl  ftboal  the 
itianufacture  of  the  cydw,  and  nntlnnf;  retOttined  to  ht 
dorte  by  the  plaintiff  to  the  cyder  aftef  th«  delhWfy  t« 
Hunt,  except  what,  if  *iy  thing,  the'  Cotrtract  ftquireld  j 
bat  the  plaintiff  claimed  to  be  entitled  to'  prarent  dte 
rtimoval  from  off  Ms  premises,  until  he  should  bt  piiA  dM 
price.  Hunt  was  on  Sluddj/s  premises  dianubtXuting 
the  cyder  for  twelve  weeks,  when  tJie  same  wte  seized  u 
hereinafter  mentioned ;  the  racking  Was  not  fioisfaed^  if 
was  in  different  stages  of  its  progress.  BeMt^eM  the  d«te 
of  the  conttact  and  the  time  of  the  seizure  hereinafter 
metitioned,  22]  hogsheads  of  cfdef-  had  been  expi«MMl 

by 


Samdxes. 
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by  the  pkinti^s  ^ervantis,  and  delivered  to  Hunt,  and  he        1626. 
had,  during  that  Interval,  been  employed  in  manufactur-       „ 
ing  the  cyder*    After  the  delivery  of  the  cyder  to  Hunli      J^^ 
nothing  remained  k>  be  done  to  it  by  the  plaintiff  ex* 
cept  ^  afor^toid  I  Whatever  was  ftirther  required  was  to 
be  done  by  tlimt.    Cyder,  in  the  eour^  of  manufacture, 
diminishes  in  quantity  afte)r  the  at^r^e  of  six  or  eight 
gallons  per  hog^ead. 

By  the  statute  of  dO.3.  6. 1.5.125.  it  is  etiaCted, 
*'  that  every  pisrson  who  shall,   ftfter  the  !25th  day  of 

MaricA  1'76S,  sell  any  quantity  of  cyder  or  perry,  ot 
either  of  them,  tn  l&A  qukntity  than  twenty  g^lons  lit 
a  time,  Whether  die  S&in^  be  m^de  from  fruit  of  his 
own  growth,  or  from  bought  fruit,  shall  be  deetn^  and 
t&ken  to  be  It  dealer  in  cyder  and  perry,  land  n  retatlcft 
thereof,  ttid  ^hall  be  subject  tod  liable  to  the  duty  ot 
four  shillings  per  ho^hdad  foi*  such  quantity  of  cyde^ 
and  perry  SO  Sold,  over  and  above  all  other  dutteii 
payable  for  cyder  And  perry  Sold  by  retail;  and  that 
evt^ry  dealer  in  and  i^tailer  of  cyder  and  perry,  aUd 
other  person  receiving  into  his  custody  imy  quantity  of 
tjfAer  antl  perry,  or  either  of  them,  for  ^ale^  tod  every 
person  who  shall  buy  any  fruit  to  make  into  cyder  or 
perry,  or  either  of  them,  fer  sale,  shall  mbke  a  true 
and  pai^titular  entry  in  wridng  of  the  several  and  re- 
spective storehouses^  rootns,  cellars,  vaulte,  and  other 
phtee  and  places  by  hiui  made  use  of  for  the  n^aking  tod 
keeping  of  t^er  and  peity,  or  either  of  them,  ki  the 
office  of  ekcise  within  the  compass  or  limits  whereof 
such  V^pecttve  storehouse  rootns,  cellars,  vtolts,  and 
other  place  or  pkc^  shall  be  Situlated,  on  pain  of 

foHeitittg  the  sum  of  tx)h  for  eVery  such  ^tordiouse, 

8  5  4-  taoin^ 


I 


^^n-  TERM 

^r  aiace  whicfai  from  and  sfter> 

,  4  1763,  shHll  be  made  use  of 

k  Klailer,  receiver  or  maker  re- 

aikiag  sucb  entry  thereof  as  afore- 

^iSG.S.  c.QS.s.n.   il  ie  further 

.    il  case  any  of  the  good^  wares,  mer- 

h-urainodities    for  or  in    respect  whereof 

^__^  J,  excise  are  imposed  by  any  act  or  acts  of 

' II—  ill  force  immediately  before  the  passing  of 

*  *«,  *h«U  be  fraudulently  deposited,  Wd,  or  con- 
^  ta  any  place  or  places  whatsoever,  witJi  an  inleot 
^  jdraud  his  majesty  of  any  of  iJje  duties  of  excise  by 
^t  gucti  act  or  acts  of  paiiiament  imposed  for  or  in 
tvspecL  thereof,  all  such  goods,  waves,  merchandizes^ 
»nd  commodities  respectively  shall  be  forfeited,  together 
with  the  packages  containiug  the  same,  and  shall  and 
may  he  seized  by  any  officer  or  officers  of  excise."  The 
plaintiff's  premises  were  not  entered.  ■  Hunt  never  saw 
the  piaintilF  before  he  applied  to  him  respecting  the 
cyder  in  question.  At  the  time  the  communication 
took  place  between  Sanders  and  Hunt,  Sanders  told  him 
he  had  bought  the  plaintiff's  cyder,  but  that  he,  Himtt 
might  as  well  say  to  any  body  who  enquired,  that  he, 
Hunt,  was  the  plaintiiPs  servant,  as  defendants  did  not 
wish  it  to  be  publicly  known  that  they  had  bought  tlie 
cyder,  as  they  had  given  a  longish  price  for  it.  An  ac- 
cident took  place  during  the  manufacturing  of  the  cyder, 
the  floor  gave  way,  and  four  or  five  hogsheads  of  the 
cyder  were  lost,  which  are  not  included  in  the  demand 
in  this  cause.  On  the  3d  day  of  January  1820  the 
officers  of  excise  came  to  the  plaintifi''s  premises,  and  in- 
formed the  plaintiff  that  they  had  come  to  search  for 
cyder  belonging  to  Sanders,  a  dealer,  whereupon  the 
cyder 
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cyder  in  question,  amounting  to  221  hogsheads,  was        1826« 
shewn  to  them,  and  they  were  informed  by  the  plain-        " 
tiff  that  such  cyder  had  been  sold  by  him  to  the  de«        against 

Sanders. 

fendants,  but  that  he  did  not  consider  the  cyder  as 
the  property  of  Sanders  and  Ck>.,  the  defendants,  until 
it  was  delivered  according  to .  the  agreement,  and  that 
Hunt  was  his  servant;  which  statement  Hunt  con- 
firmed. The  officers  seized  the  cyder,  and  it  was 
afterwards  condemned  in  the  Court  of  Exchequer,  as 
being  the  property  of  the  defendant,  William  Sanders^ 
found  in  an  unentered  place,  and  a  verdict  for  750/. 
was  obtained  against  William  Sanders,  on  an  inform- 
ation filed  by  his  majesty's  Attorney-General  for  pe- 
nalties under  the  statute  of  3  G.  3.  c.  1.  5.  25.,  in  respect 
of  the  omission  to  enter  the  premises  where  the  cyder 
was  deposited ;  and  the  same  was  paid  by  the  defend- 
ants. After  the  making  of  the  contract  for  the  purchase 
of  the  cyder,  the  same  remained  on  the  premises  of  the 
plaintiff,  under  the  circumstances  herein  stated.  After 
the  seizure  of  the  cyder  the  plaintiff  made  an  application 
to  the  excise  for  its  restoration,  stating  the  fact  of  sale  to 
Sanders  in  his  memorial,  but  claiming  the  cyder  to  have 
been  his  property  at  the  time  of  the  seizure;  but  his 
application  was  refused.*  HurU  was  the  servant  of 
Sanders  for  the  purpose  of  receiving  and  manufacturing 
the  cyder,  but  was  the  servant  of  the  plaintiff  for  the 
purpose  of  retaining  the  cyder  until  payment  should  be 
made  by  the  defendants  of  the  price.  The  case  was  now 
argued  by 

Tindal  for  the  plaintiff.     The  only  question  is,  whe- 
ther the  property  was  in  the  defendants  at  the  time  of 
die  seizure.     That  depends  upon  whether  any  thing  re- 
mained 
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1826.  mained  to  be  done  by  the  plaintiff  before  the  deliVefy  t€ 
—  —  the  cyder.  If  there  was  any  thing  to  be  done  it  beCAHW 
i^inu  impossible  by  the  wrottgfiil  act  of  the  defeiidahts.  By 
the  contract,  it  appears  that  the  cyder  was  to  be  manu- 
fcciured  on  Sluddi/s  premises.  But  although  it  Is  not 
expressly  stated  that  it  was  to  l»e  manufectured  by  the 
defendants,  yet  looking  at  the  whole  of  the  contract,  that 
is  apparent.  Hunt,  who  Wbs  to  superintend  the  pro- 
cess, was  the  servant  of  Uie  defendants.  For  the  pat^ 
poses  of  this  contract  the  juicG  was  to  be  considered  as 
cyder  as  soon  as  it  was  expressed  from  the  apples,  and 
the  sale  was  complete  as  soon  as  it  was  put  Into  cask»  to 
be  further  manufactured  bj  the  defendants.  The  stipu- 
lation that  the  cyder  should  be  delivertd  at  TbWifjs, 
may  be  relied  on  by  the  defendants,  but  that  Was  Only 
to  fix  the  time  of  payment,  and  not  the  completion  ©f 
the  sale,  for  half  the  price  was  to  be  pfiid  ftt  Chrisimai^ 
and  (he  residue  on  removal.  The  agreetntnt  to  remov6 
the  goods  In  the  Spring,  wu  Otily  U  shew  thllt  tli«  pdcti 
should  be  payable  at  that  titne.  But  if  thoM  WOtSs  im- 
posed on  the  plaintiff  a  doty  to  dtiifet  ftt  TottiOi,  tbOt  it 
is  a  sufficient  answer  that  the  defetidantft,  by  thdt-  tiiWtk 
wrongful  act,  rendered  It  impossible.  Tb^  CftnfiOtr 
therefore,  set  up  aa  a  defence  that  the  cydef  vrtB  ttot  de* 
liTcred  at  that  place,  Co.  Lit.  207.,  1  flott.  ^.  iSi.  L  SO. 
The  plaintiff  was  not  in  fonlt  The  laVr  dass  not  tnjtiiire 
a  man  to  enter  a  place  #here  he  ttierety  pMsstt  the 
apples ;  the  defendanu  who  made  the  tyAet  oUgM  to 
have  made  the  entry.  The  record  in  the  Bftetieqaef 
being  a  proceeding  in  rem,  is  a  finding  that  the  pro- 
perty was  ih  the  defendants.  That  court  h*d  the  ex- 
elusive  right  to  determine  the  qnestiOn ;  the  reCOrd  it 

tharefoK 
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Aerdbi^  conclin^  StM  v.  SkeaiMluttt{ft\  Hughes  r. 
ComOim  {b\  mi(f  in  fttmy  ca^es  the  wfitftA  of  li  fbi^igfi 
cotftt  of  adoriHEdty  has  biseti  held  ccfhcltfshie  (c). 

F.  PMcfdt  cdfltfa.    The  propi^rty  iieter  teidted  in 
Are  defeAdilitt^ ;  the*  pftdntiff,  dierefbte,  had  not'  nxrf 
right  to  ^e*  hf  titftie  of  ther  oontract,  nehher  did  the 
£{ei2irf6  ottd  condettinadoit  give  bbn  ctnjr  snch  ri^ht* 
The  plaintiff  d^oes  not  claim  to  be  paid  fot  that  which 
during  the  process  was  lost  by  accident,  and  he  cannot 
be  in  a  better  situation  with  t^^spect  to  that  which  was 
lost  by  the  seizure.     Nothing  was  to  be  claimed  until 
the  manuFacture  was  complete,  and  after  that  a  delivery 
at  Totne^  was  necessary  in  Order  to  perfect  the  plahi- 
dff*s  daim,  Astey  v.  Emery  (rf).    The  periiod  of  payment 
does  not  touch  the  question.    It  is  quite  Consistent  that 
part  of  the  price  should  be  paid  at  Christmcciy  and  the 
fe^due  on  removal  of  the  goods  from  the  premises, 
although  the  plaintiff  was  bound  to  make  delivery  at 
Totne^.    No  cyder  existed  at  the  thne  of  the  supposed 
vesting  of  the  property.    The  whole  otmtnict  waa  ex€*^ 
cntory,  the  apples  were  merely  tfie  raw  material.   JiBity* 
kyj.    Suppose  the  defendanOs  had  taken  away  the 
goods  in  the  first  stage  of  the  process  ?]    Then  they 
might  have  been  liable  to  be  sued  fbt  goods  sold  and 
dSelivered,  but  here  they  never  had  possession  of  the 
thing  contracted  for,  and,  thet^fere^  according  Ui  Tenh 
pest  V.  Fitzgerald  {e\  are  not  liable  to  the  action.  iSay* 
ley  J.    In  that  case  there  was  no  possession  under  the 
contract]     Neither  was  there  here,  the  contract  was  to 
sell  the  Cyder  when  the  process  had  been  completed,  and. 


(a)  2  W.  BL  977. 

(c)  SiM  1  Stmrk.  OH  Efh  9S8. 

{e)  3B,iJ,680. 


(6)  2  Show,  S^^. 
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therefore,  neither  a  count  for  goods  sold  and  delivered, 
nor  for  goods  bargained  and  sold,  can  be  m^ntained. 
With  respect  to  the  seizure,  It  is  clear  that  if  tliere  were 
any  crimen,  the  plsintiff  was  particeps.  But  the  record 
does  not  prove  that  the  goods  were  the  property  of  the 
defendants,  they  were  not  condemned  as  the  goods  of 
Sanders,  but  as  goods  deposited  by  him  in  an  unentered 
place.  Tile  plaintiff  stated  a  falsehood  to  the  officers, 
which  constituted  the  whole  offence.  The  casks  cannot 
be  considered  as  goods  sold  and  delivered,  nor  can  the 
sum  of  12/.  be  recovered,  if  both  parties  were  in  pari 
delicto. 

Baylev  J.  (a)  If  there  had  been  any  contrivance  be- 
tween these  parties  to  hold  the  plaintiff  out  to  the  }>ublic  ' 
as  the  manufacturer  of  cyder  for  himself,  1  should  have 
tliought  them  in  pari  delicto;  and  if  there  had  been  any 
circumstances  to  satisfy  a  Jury  that  the  transaction  was 
fraudulent,  with  a  view  to  deceive  the  officers  of  the 
revenue,  I  should  have  thought  the  plaintilT  could  not 
recover.  I  do  not  say  that  the  case  is  free  from  suspi- 
'cion ;  but  there  is  not  sufficient  to  warrant  an  inference 
of  fraud.  The  bargain  was  for  the  sale  of  the  plaintiff's 
cyder,  at  35$.  per  hogshead,  to  be  delivered  at  Totaess  in 
the  Spring  of  1820,  and  to  be  manufactured  on  the 
plaintiff's  premises.  Now  eytier  is  an  equivocal  term.  It 
may  apply  to  the  juice,  when  first  expressed  from  the 
apple,  or  to  the  manufactured  article  when  the  whole 
process  is  complete.  We  must  look  to  the  condition 
and  language  of  the  parties  to  see  what  was  meant.  It 
is  found  in  the  case,  that  the  juice,  when  first  expressed 
from  the  apple,  is  in  Devonshire  called  lyder,  and,  there- 
in) jlbinii  C  J.  WM  silting  at  Niii  Priui,  ia  Londim. 

ion. 
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fore,  any  person  looking  at  this  contract,  would  suppose  1826. 
that  to  have  been  sold,  and  not  manufactured  cvder.  If  . 
it  had  been  understood  between  the  parties  that  the  j»gamst 
plaintiff  was  to  manufacture  the  cyder,  it  is  probable 
that  some  contract  as  to  the  mode  of  canying  on  the 
process  would  have  been  introduced.  But  on  the  con- 
trary, when  the  bargain  was  made,  Hunt  was  hired  by 
the  defendants,  the  juice  'was  expressed  and  put  into 
casks,  part  of  which  were  the  property  of  the  plainti£^ 
and  part  were  provided  l^  the  defendants,  ilem^  re- 
ceived .  from  the  defendant,  Sanders,  directions,  which 
plainly  shew  what  the  parties  meant  by  the  word  cj/der* 
He  was  to  take  care  that  the  casks  were  filled,  when 
delivered  to  him,  and  was  to  pay  according  to  the  quantity 
of  juice,  and  not  of  the  manufactured  article*  The  case 
then  stands  thus ;  the  plaintiff  bargains  to  deliver  apple- 
juice;  he  bargains,  also;  that  when  it  has  been  manu*- 
factured  into  perfect  cyder  he  will  carry  it  to  Totness ; 
but  it  is  not  to  be  taken  from  his  premises  until  the  price 
has  been  paid.  It  was  further  agreed,  that  it  should  be 
delivered  in  the  following  Spring.  The  raw  material 
may  be  considered  as  goods  bargained  and  sold,  or 
goods,  sold  and  delivered,  and  the  plaintiff  was  entitled 
to  recover,  when  the  period  fixed  for  payment  arrived. 
It  appears,  then,  that  the  juice  was  delivered  to  Sanders, 
upon  the  terms  that  it  should  be  taken  away  and  paid 
for  in  the  Spring,  and  that  Shtddy  should  have  a  lien 
for  the  price.  In  the  mean  time  a  transaction  occurred, 
by  which  possession  of  the  article  was  taken  from  both 
parties,  not  by  means  of  the  wrongful  act  of  the  plaintiff, 
but  of  the  defendants.  It  was  their  duty  to  enter  the 
place  where  the  cyder  was  to  be  manufactured,  and 
through  theip  neglect  it  became  impossible  for  the  plain- 
tiff 
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1B26.        tW  to  carry  the  mauufiictared  ariick  to  Totneus 
' —  -*        cannot  uke  away  his  riclil  to  recover. 


HoLHOYD  J.  I  am  of  opinion  llmt  the  j 
fiititlfd  to  recover.  If  ihi^  w«re  a  contract  for  tJie  sale 
of  cyder  in  a  manu&ictured  stale,  the  plainuff  would 
have  been  a  deder  within  the  meaning  of  the  statute 
and  must  have  entered  the  piece  and  paid  the  duty 
accordingly.  But  no  per&on  seems  to  have  thought  him 
liable  to  that;  ia  the  iinderotniiding  of  the  parties,  Uie 
thing  sold  was  the  juice  of  the  apples.  The  )ury  found 
that  HurU  was  the  defendants'  servant;  and  if  so,  there 
was  not  sufficient  to  shew  that  the  plaintiff  was  im- 
plicated in  the  ftmid  upon  the  revenue.  But  an  ob- 
jection has  been  taken  to  the  form  of  the  action,  the 
contract  b^ng  executory.  1  cannot  accede  to  the  ai^go- 
meot ;  lor  I  think  it  detu'  that  although  an  action  would 
lie  upon  the  express  contract,  yet  that  wheu  it  was  part 
executed  and  the  thing  delivoedi  indc^itotw  aiS>unjtut 
wa*  maiotainable.  Iti  Bull,  N.  P.  139.  it  is  aud,  **  Ai- 
though  an  indebitatus  asBumpsk  will  net  lie  Hpeil  a 
«pectBl  agreement  till  Uie  terins  of  it  are  petfbnned,  yet 
when  that  is  dwie,  it  raises  a  duty  for  wUch  a  gmoal 
iodfibitatus  asaompait  will  lie."  I  tBk«  this  to  Ik  iJ^ 
MasoD  for  the  common  practice  of  iiurodueiiiif  two 
couiita  in  declaring  apoB  the  ^e  of  a  horse,,  ane  upm 
«o  executory  and  the  other  upon  ao  execHited  «ontractf 
although  it  k  clear  tht;  plaint^  might  recover  upon  the 
last  after  delivery.  There  can  be  no  doubt  tbat  im- 
madiately  upon  the  delivery  of  the  juice  to  /fiotf  the 
property  was  altered,  uxd  any  subsequent  ktaa,  not 
happeuing  llirough  the  plaintiff's  fault,  inuat  bavS  been 
borne  by  the  ^efaodent.     Tbca  wiU  oe  actips  lie  fca- 

the 
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the  piioib  the  ttnoM  fimd  finr  pajuiinfe  having  expired, 
but  no  ddiveiy  haiiog  been.  Inade  at  ToMsaV  I 
lhu»k  that  deal  men  bar  the  timo^%  tight  of  acdoii»  the 
defiiolt  having  been  occasioned  Iqr  the  act  of  the  de» 
Imdants*  If  a  party  does  all  he  can  to  perform  the  act 
which  he  has  stipulated  to  do^  but  is  prevented  by  the 
wrongful  act  of  the  other  party^  he  is  in  the  same 
situation  as  if  the  performance  had  be^i  perfected. 
I  think  also  that  the  aetioii  lies  fiMr  the  value  of  the 
casks;  the  defendant  had  them  in  use^  and  has  not 
vetaraed  tbeia. 


18M. 
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■  LiTctEDAU  J.  If  tbue  had  been  aalEBaant  evidence 
te  make  out  eolhisioa  between  the  plaintiff  and  de» 
fendania  to  definaed  the  zeveuie,  the  plaintiff  could  not 
eofcroe  bis  opatiect  m  tbia  codct  Bst  althongb  there 
was  gfoabd  for  auspicton^  fraud  was  not  founds  and  we 
aheuld  net  be  warranted  in  presuming  it  I  think  that 
the  plaiiitiff*8  right  te  recover  dq>enda  eodrdy  upon  the 
meaning  of  the  word  tgder  aa  need  ib  this  contract* 
The  word  bemg  ambiguous,  paiol  evidance  was  ad* 
missible  to  explain  it;  and  firom  the  endcnoe  given^  I 
think  that  here, it  meant  the  iqf^le  juice,  and  that  the 
property  pessad  to  the  defandanta  as  aoeii  aa  possessbn 
ofit  was  given  to  their  servant  HmU  And  this  governs 
the  whole  ease;  for  if  the  meve  joiGe  waa  sold,  the  de- 
foodant  ought  to  have  entered  the  premisea.  If  the 
jniee  waa  sdd^  the  payment  would  depend  upon  the 
Quantity  of  that,  otherwise  the  sum  to  be  paid  conld  not 
be  aacertained  until  the  proceaa  of  making  the  oyder  was 
eomplele;  and  any  loss  in  the  interint  wonld  M  upon 
.  |lie|ftBinliff»  The  ofagedien  tD  the  form  of  action  de- 
iwiidi  also  upon  the  same  peint;  for  if  the  jmoe  was 


sold, 
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1826.        sold,  then  as  soon  as  it  was  expressed  from  tlie  apples, 

and  delivered  to  the  defendants,  it  was  goods  sold  and 

ugamv        delivered.     For  tliesc  reasons,  I  think  that  the  plaintiff 
is  entitied  to  recover. 

Postea  to  the  plaindff. 


Friday.  The  KiNG  against  M'Kay. 

/«r«  ad. 

Upon  n  quo  T  J  PON  an  information  in  the  nature  of  quo  warmnti^ 

formBiioa  for  charging  the  defendant  with  usurping  the  office  of 

officeo^baiV  hailifF (the  returning  officer)  of  Slockbridge,  a  borough 

rei'iniin^    "  Sending  members  to  parliament,  but  not  a  town  cor- 

oBJ«r)of8  porate,  iudifmeiit  had  been  ejite red  for  the  crown;    and 

borougfa  &cnd-      I  '  J       o  ' 

ingburgessM      thereupon  the  master  of  the  crown-office  allowed  costs 

to  imrlianieiit, 

but  not  a  town    to  the  prosecutor.     Merewefker  obtained  a  rule  for  re- 

corporatii, 

judgment  bsv-  viewing  that  taxation,  and  in  Easier  term  Adam  and 
for  the  crown :  Carter  were  heard  against  the  rule,  and  Merevxther  in 
relator  wai  not  Support  of  It ;  but  alt  the  authorities  then  cited  are  so 
'hj'^t^^^*  *^""y  stated  and  considered  in  the  judgment  of  the  Court, 
''  -^  that  it  is  unnecessary  to  report  the  arguments. 

The  judgment  of  the  Court  was  now  delivered  bjr 
Bayl£y  J.  The  question  in  this  case  was  wliether, 
in  an  unincorporated  borough  sending  members  to 
parliament,  the  returning  officer  (the  bailiff)  was  within 
the  statute  9  Anne,  c.  20.,  and  the  case  stood  over, 
that  the  authorities  upon  the  point  might  be  referred 
to  and  considered.  There  had  been  a  quo  warranto 
information  against  him,  upon  which  the  master  of  the 
crown-office  had  allowed  costs;  and  .the  point  was, 
whether  costs  were  allowable  or  not  This  depended 
wholly 


IN  THE  Seventh  Tea&  of  GEORGE  IV. 

wholly  on  the  statute  9  Alines  c.  2a     That  statute  im-       1^26. 
ports,  by  ks  title,  to  have  passed  to  render  the  proceed-*  ^' 

ingB  upon  writs  of  mandamus  and  informations  in  the  4g«mut 
nature  of  a  quo  warranto  more  speedy  and  efieckial,  and 
for  the  more  easy  trying  and  determining  the  rights  of 
offices  and  franchises  in  corporations  ^nd  boroughs.  The 
act  recites  that  divers  persons  had  intruded  themselves 
into  the  offices  of  mayors,  bailiffi,  portreeves,  and  other 
offices  within  cities,  towns  corporate,  boroughs,  and  places 
in  England  and  fVales  /  and  that  where  those  offices  are 
annual,  it  is  difficult  to  bring  the  right  to  trial  within  a 
year,  and  where  they  are  not  annual,  it  is  difficult  to  do  so 
before  they  have  done  divers  acts  in  their  offices  prejudicial 
to  the  peace]  order^  and  good  government  within  such 
citiesy  Sfc*  It  also  recites  that  divers  persons  who  had 
right  to  such  offices,  or  to  be  burgesses  orjreemen  6t  such  • 
cides,  have  illegally  heen  removed  or  refused  admit- 
tance, having  no  other  remedy  to  procure  admittance  or 
restoration  to  their  said  offices,  or  franchises  of  being 
burgesses  or  freemen,  than  by  writs  of  mandamus,  -  the 
proceedings  on  which  are  dilatory  and  expensive ;  and 
then  it  provides  for  speedy  obedience  to  such  writs,  for 
proceedings  upon  the  returns  thereto,  and  for  damages 
and  costs  thereon.  It  then  provides  for  quo  warranto 
informations  in  respect  of  any  of  the  said  offices  or 
franchises,  it  directs  the  mode  of  proceeding  thereon, 
and  provides  for  costs  for  or  against  the  relator,  and 
directs  that  the  statute  4  Anne^  c.  16.  and  all  the  statutes 
of  jeofails  shall  extend  to  the  proceedings  on  such  writs 
<if  :mmdamus  and  quo  warranto  informations.  The 
statute  then  recites  a  distinct  and  independent  mis- 
chief, viz.  the  re-electing  for  successive  years  in  divers 
coonties,  boroughs,  towns  corporate,  and  cinque  ports, 
the  mayor,  baili£^  or  other  officer  to  whom  it  belongs  to 
•  Foii^V.  Tt  preside 


At-KAr. 
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preside  at  the  election,  and  make  tlie  return  of  men^rv 
to  serve  in  parliament,  where  such  officer  is  annually 
elected,  and  enacts  and  declares  thai  no  person  who 
hath  bean  in  such  office  for  one  whole  year  shall  be 
capable  of  being  chosen  for  the  year  ensuing.  Upon 
this  statute  the  question  is,  whether  those  parts  of 
it  which  relate  to  writs  uf  mandamus  and  (juo  war- 
ranto informations  extend  to  boroughs  which  are  not 
corporations,  and  in  which  the  olHcer  or  officers  that 
exist  have  nothing  to  do  with  the  fi;overnment  of  the 
place,  or  whether  they  are  confined  to  corporate  places 
and  corporate  officers.  The  first  case  in  which  this 
question  appears  to  have  been  mentioned  (as  far  as  I 
have  been  able  to  find)  is  Rex  v.  Boyles{a),  where,  upon 
a  quo  warranto  information  to  show  by  what  authority 
the  defendant  claimed  to  be  one  of  the  bailiffs  of  Sotith- 
wold,  which  was  described  as  an  office  of  trust  and  pre- 
eminence, and  touching  the  rule  and  govemmeDt  utd 
the  administration  of  justice  within  the  said  vill,  it  was 
urged  for  the  defendant  that  the  statute  of  j^mie  was  de- 
claratory in  what  cases  a  quo  warranto  lay,  and  that  this 
office,  as  described,  was  not  within  the  preamUe  of  the 
act.  The  Court  did  not,  as  is  supposed  arguendo  in 
S^x  V.  WcUlis  (£},  decide  that  the  office  was  witfain  the 
statute,  but  denied  that  the  statute  was  ezduaive  of 
cases  not  recited  in  the  preamble,  meaning  prob^y 
that  quo  warranto  informaUons  would  lie  in  other  cases 
than  those  to  which  the  act  refers.  The  fitst  important 
caseis  Rex  v.  Williams  (c).  The  question  there  was  not 
upon  any  distinction  between  corporations  and  boroughs 
which  were  not  corporations,  but  upon  the  distinction  in 
a  corporation  between  usurping  a  corporate  office  and 

(b)  Fit*.  8S.     S  Ld.  Baym.  1559.     Sir.  836. 

lb)  5  T.  S.  S75.  (e)  1  Burr.  40S. 


IN  THS  Seventh  Year  of  GEORGE  IV.  64S 

exercising  a  non-corporate   right      The    information        1826* 
there  was  to  ishow  by  what  authority  the  defendant  held  - 

a  court  of  record  within  the  borough  of  Denbigh.  The  ag^A 
judgment  was  for  the  crown,  and  costs  were  awarded  under 
the  statute ;  and  the  question  was  whether  the  award  of 
costs  could  be  supported.  There  was  no  doubt  but  that 
the  place,  Denbigh^  was  a  town  corporate;  but  the  defend- 
ant had  not  usurped  a  corporate  office,  he  had  merely  ex- 
ercised a  non-corporate  right  Lord  Mansfield  observed^ 
that  the  act  was  meant  to  extend  to  all  officers  of  cor- 
porations as  such,  but  it  was  not  within  its  reason  or 
meaning  that  it  should  extend  to  all  offices  exercised 
within  the  limits  of  the  corporation.  The  title  could 
not  control  the  body  of  the  act,  and  tliere  being  no 
charge  of  usurping  any  office,  the  judgment  as  to  the 
costs  was  wrong.  Denison  J.  stated,  that  ^^  franchises" 
in  the  act,  meant  corporate  rights,  or  rights  to  freedom 
in  corporations,  and  Foster  J.  said  it  meant  freedoms 
and  rights  to  be  members  of  the  corporation.  This 
case^  therefore,  though  it  decides  nothing  expressly  as  to 
the  distinction  between  corporations  and  boroughs  which 
are  pot  corporations,  contains  dicta  that  the  act  refers 
only  to  corporate  rights,  and  if  it  be  confined  in  cor- 
porations to  corporate  offices,  it  capnot  extend  to  non- 
corporate offices  in  unincorporated  places.  In  Rex  v. 
Marsden  {a\  Yates  J.  says,  *^  The  statute  9  Anne  ex- 
tends only  to  corporation  offices.''  In  Rex  v.  Wdllis  {b\ 
the  question  was  whether  the  statute  applied  to  a  quo 
warranto  information  against  the  defendants  for  usurp- 
ing the  office  of  constables  oi  Birmingham.  Birmingham 
18  not  a  corporation  or  borough,  but  it  is  a  place,  and  the 

(a)  3  Burr.  1812.  (fi)  5  T.  B.  575. 

T  t  2  9  Anne 


The  Kim 

afithal 
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9  Jnne  c.  20,  has  ihe  word  "  place,"  as  well  as  "  towns 
corporate  and  boroughs."  There  was  a  judgment  ibr 
the  crown,  and  coats  were  ftltowed  to  the  prosecolor,  and 
the  question  was,  whether  such  allowance  was  right. 
The  Court  held  it  was  not,  because  the  word  "  places" 
in  the  9  Anne,  c.  20.  s.  1.  applied  only  to  such  places  at) 
were  ejusdeni  generis  with  those  enumerated,  vie,  cities* 
towns  corporate,  and  boroughs;  for  had  all  places  been 
intended,  the  legislature  would  have  used  one  <X)in|>en« 
dious  word  to  comprehend  ail  places,  and  BuihrZ, 
noticed  the  distinction  between  burthensome  offioes* 
such  as  that  of  a  constable,  and  offices  from  which  profit 
may  be  expected,  such  as  corporate  offices  in  cop* 
porations.  He  noticed  also  the  expression  by  Lord 
Mansfield  in  Rex  v.  Williams^  that  it  is  not  within  the 
reason  or  meaning  of  the  act  that  it  should  extend 
generally  to  all  offices  within  a  corporation,  and  drew 
the  inference  that  Lord  Mansfield  mugt  hBv&  dioagfat 
that  Here  voas  no  office,  not  in  a  corpopotion,  within  tbe 
act.  In  Bex  v.  Hall  {a)  the  same  question  occurrad  «s 
in  Rex  v.  Williams,  whedier  the  statute  applied  tO'  a 
non-corporate  office  (the  office  of  rc^^ister  and  clerk  of 
the  court  of  requests),  in  a  corporate  place  (the  eir^  of 
Bristol),  and  Abbott  C.  J.  referred  to  Iter  v.  ffiaSis  as 
deciding  that  the  word  "  places,"  meant  places  ejasdeffl 
generis  with  those  mentioned  in  the  act,  and  that  Sir- 
mii^Aam  not  being  a  city  or  town  corporate  was  not  a 
place  within  th«  act,  and  added  as  his  own  opinion,  that 
"  odier  offices,"  must  mean  offices  ejusdem  generis  with 
those  mentioned,  which  are  all  corporate  t^fices.  In 
Sex  V.  Richardson  (b),    upon  a  quo  warranto  infbmi' 

(a)   I  J,4-C.237.;  {b)  9Etul,469. 

ation 
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ation  qgainst  the  portreeve  of  the  borough  of  Pcifi^        1826. 
'irbich  is  not  a  corporate  borouirb.  the  defendant  ob-       — — 
.tained  a  rule  nisi  to  plead  several  matters,  and  insisted       ,ffa*nsi 
4hat  he  had  a  right  to  do  so,  because  the  borough  re- 
tunied  members  to  parliament,,  and  was  therefore  within 
the  statute  of  Arm^^  which  gives. a  right  to  plead  double 
in  oases  within  that  act;  but  upon  cause  shown,  the 
Court  considered  Bex  \.,WaUis  as  in  point,  th$t  the 
statute  only  applied  to  corporate  offices,  and  discharged 
the  rule.     The  case  of  Rex  n.  Highmore  (a)  is  Uie  on\y 
case  I  am  aware  of  which  has  come  before  the  Court, 
wherein  a  doubt  appears    to   have  been  entertained 
i^pon  the  point.    The  question  was,  whether  on  a  ,(|pio 
warranto  information  j^gainst,  Ae  bailiff  or  aub-bailiff, 
who- is  the  returning  officer,  of  Milbum  Port^  which;  is. a 
thorough  which  sends  members  ta  parliament,  but  is  not 
a  corporation,    the  defendant  was  entitled  to    plead 
double:   Abbott  C.J.  during  the  argument . said,   the 
« words  ** burgesses  or  freemen"  seemed. to  confine  the 
•  statute  to  places  having  burgesses  or  freemen, 'but  the 
)nile  to  plead  several  matterswas  made  absolute,  because, 
if  the  Court  discharged  the  rule  the  defendant  would  have 
been  precluded  from  setting  the^matter  right  by  writ  of 
error,  whereas  if  tliey.roade  it  absolute  and  .the  de- 
fendant pleaded  double,  the  error,  if  it  were  one,  would 
appear  upon  the  record,  and  the  judgment  of  a  higher  tri- 
bunal might  be  taken  upon  the  point.  This  case,  therefore, 
appears  to  have  proceeded  not  so  much  upon  the  ground 
that  the  Court  had  doubt,  as  upon  the  principle  that 
the  question,  if  any,  should  be  open  to  the  investigation 
of  a  court  of  error.     And  upon  this  state  of  the  autho- 

(o)  5B,4:A.nu 

Tt  3  rities, 
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1826.      iidcB,  where  ^ere  u  not  one  that  expreisw  »iaj  doiA^ 

'  where  one,  viz.  Eex  p.  Rkkardsoii  is  in  point,  and  wliere 

wainji  every  other  except  that  of  Rex  v.  Higkmore,  which  is  no 
authority  either  way,  proceeds  avowedly"  upon  the  prin- 
ciple thttt  the  statute  applies  only  to  corporate  offices 
(and  there  can  be  no  corporate  office  but  in  a  corporation) 
the  error  in  those  decisions  must  be  palpable,  and  the 
words  of  the  statute  very  plain  and  unequivocal,  before 
we  can  act  in  opposition  to  the  principle  upon  which 
those  decisions  proceed.  But  when  we  consider  that  the 
word  "  boroughs"  in  the  title  of  the  act  may  be  satisfied 
by  reierring  it  to  the  last  section,  which  prohibits  the 
choice  of  a  returning  officer  for  two  successive  years,  and 
that  in  that  preamble  which  introduces  the  provisions  for 
writs  of  mandamus  and  quo  warranto  informations,  we 
find  mention  made  of  the  peace,  order,  and  government 
of  the  place,  with  which  a  baillfTas  returning  officer  has 
nothing  to  do,  and  of  burgesses  or  freemen,  which  occur  ' 
only  in  corporations,  we  think  it  impossible  to  say  that 
it  is  clear  the  provisions  as  to  writs  of  mandamus  and 
quo  warranto  informations  apply  to  unincorporated 
boroughs,  and  on  the  contrary  it  appears  to  us  that  they 
apply  wholly  to  corporate  (0ces  in  corporate  places.  TTie 
consequence  is  that  the  rule  must  be  made  absolute. 

Rule  absolute. 
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JoN£s  against  Powell. 


TJ  EPLEVIN.    Avowry,  that  defendant  was  seised  of  ^^i^^^ 

the  close  in   question,   and  demised  it,   amongst  tfaedefcndMit 
Others,  to  A,  B,^  and  for  rent  in  arrear  distrained  the  close,  in  whlefar 
cattle  in  question,  being  in  the  close  in  which,  &c.  Plea  ochm,)  to 
in  bar,  that  the  cattle  were  not  levant  and  couchant  on  caofle  tfaecatdfl 
the  close  in  which,  &c.   Demurrer,  assigning  for  causes,  ^^^^T^m 
that  the  pJea  in  bar  did  not  state  that  the  cattle  escaped  £f  reot^rnu. 

'^  '^        Plea  in  ber, 

into  the  place  in  which,  &c.,  by  the  de&ult  of  the  owner  ^^^  ^  ^^^^ 

were  not  levant 

or  tenant  thereof;  and  that  it  was  not  averred  in  the  and  coudiant 

.  J  1  .  upon  the  clo«b 

plea,  owing  to  what  cause,  or  under  what  cu-cumstances  in  which,  ftc  -, 
the  cattle  came  upon  the  close  in  which,  &C    Joinder  rnvmr,  that 
in  demurrer.  ^  Sd^^&Tfor 

not  shewing 
how  the  cattle 

Bichards  in  support  of  the  demurrer.     The  plea  in  f^*  "i*°  ^ 

^^  '^  land;  leoondljr, 

bar  is  bad,  for  it  tenders  an  immaterial  issue.    That  the  ^^  not  et^g 

that  they  were 

cattle  were  not  levant  and  couchant  is  no  protection  not  lenmt  and 

couchant  upon 

ugainst  a  distress  for  rent,  unless  they  came  upon  the  any  part  of  the 

land  through  the  default  of  the  tenant  or  the  owner. 

The  only  instance  of  such  a  plea  b  in  Kempe  v.  Crews  (a) ; 

and  there,  Treby  C.  J.  said  that  it  would  be  bad  on 

demurrer.      Here,    the   defendant    has    adopted   that 

course. 


Maule  contra.     It   is   contended,   that  levancy  and 
couchancy  is  material  only  whea  the  cattle  come  upon 


(a)  1  Ld.  Raym.  167. 

Tt  4 
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the  land  by  the  default  of  the  tenant  or  owner;  but  that 
b  not  so.  In  3  Bl.  Com,  8.  it  is  s^d  :  "  With  regard 
to  a  stranger'^  beasts  whidi  are  fouod  on  the  tenant's 
land,  the  following  distinctions  are  taken.  If  they  are 
put  in  by  consent  of  the  owner  of  the  beasts ;  they  are 
distrsinable  immediately  afterwards  for  rent-arrear,  by 
the  landlord.  So,  also,  if  the  stranger's  cattle  break  the 
fencos  adid  coniroit  a  trespass,  by  coming  on  the  land* 
they  are  distrainable  immediately  by  the  lessor  for  hiA 
tenant's  rent,  as  a  punishment  to  the  owner  of  the  beaslSi 
for  the  wrong  committal  through  his  negligence.  But 
if  the  land  were  not  sufficiently  fenced  so  as  to  keep  ODt 
cattle,  the  landlord  cannot  distrain  them  till  ihey  Iiavft 
been  levant  and  couchaiit  on  the  land."  In  this  latter 
case,  levancy  and  couchancy  is  material,  ahhough  the 
tenant  or  owner  he  not  in  default.  BUickslone  then  goes 
on  to  sny,  that  where  the  lessor  or  bis  tenant  is  in  de- 
fault, cattle  coming  upon  the  land  cannot  be  distruned, 
until  after  notice  has  been  given  to  the  owner,  and  he 
Delects  to  remove  them.  The  passage  in  Kempe  v. 
Crrae,  which  is  relied  upon,  was  merely  an  obiter  dictum, 
and  the  actual  determination  of  the  Court  was  in  faitur 
of  the  plaintiff. 

Rkharih  in  reply.  In  the  passage  immediately  pre- 
ceding that  which  has  been  read  from  3  BL  Com^ 
it  is  said,  that  all  things  upon  the  land  are  prima 
facie  distrninable  for  rent.  The  owner  of  the  catde 
should,  therefore,  show  in  his  plea  in  bar  the  special 
matter  upon  which  he  relies  as  a  protection  from  that 
liability. 

Batlet 
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BAtLET  J.  (a)     I  am  of  opinioo  that  this  plea  ill  bar       JI8M. 


is  bad.  Ik  is  a  general  rule  that  all  thfaigs  upon  thfe 
.premises  are  distrainable  for  rent-arrean  There  ate 
exceptions  to  that  rule;  but  he  that  wishes  to  avail  him- 
self of  the  exception  most  bring  himself  within  iU  The 
mere  want  of  leyanoy  and  couchancy  is  not  sufficient  to 
protect  the  cattle  from  a  distress.  If  the  cattle  are  upon 
the  premises  by  the  consent  of  the  owner,  or  through  his 
default,  levancy  and  cdudiiwcy  is  immaterial.  Now  it 
is  to  be  presumed,  that  the  circumstances  under  which 
the  cattle  come  upon  the  premises  are  within  the  know- 
ledge of  the  owner;  he,  therefore,  should  state  them. 
The  case  of  Ktmpe  v.  Crews  is  a  clear  authoriQr  upon 
this  point.  There,  trespa3s  was  brought  for  taking  the 
plaintiff's  cattle.  The  defendant  justified  taking  them 
upon  land  demised  by  him  to  one  W*  for  ren^arrear. 
Replication,  that  they  were  not  levant  and  oouchant. 
Defendant  took  issue  upon  that,  and  after  it  was  found 
for  the  plaintiff,  he  moved  for  a  repleader,  which  was 
refused,  because  the  issue  might  be  material ;  and  a  re- 
pleader is  never  granted,  unless  the  issue  must  be  im- 
material. But  it  was  admitted  in  argument  that  the 
replication  would  have  been  bad  on  demurrer;  and 
Trehf  C.  J.  expressly  says^  ^^  that  if  the  defendant  had 
demurred  upon  the  replication  it*  would  have  been  ill.'' 
There  is  another  objecticm  in  this  case :  the  defendant 
avows,  stating  that  the  tenant  held  the  close  in  which  ^ 
&c.  amongst  other  lands ;  the  plaintiff  pleads  in  bar  that 
the  cattle  were  not  levant  and  couchant  on  the  close  in 
which,  &c.:  that  might  be  true^  and  yet  diey  might 
have  been  so  upon  some  part  of  the  lands  demised. 

(a)  Abbott  C.  J.  was  sitting  at  Nisi  Prius,  in  London* 

HOLROYD 


JOVBB 

PowuB* 
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HoLROYD  J.  I  agree  that  the  plea  in  bar  ts  bad  on 
both  grounds.  It  is  a  general  rule,  that  all  things  on 
the  land  are  distrainable  for  rent-arrear.  An  avowry  is 
therefore  good,  merely  stating  that  the  catde  were  npon 
the  land.  If  the  owner  wishes  to  avail  himself  of  an 
exception,  he  must  bring  himself  within  it. 

Judgment  for  the  defendant,  [a) 

(u)  LiittedaU  J.  hul  gong  to  Cbunben. 


Hun8T  and  Others  against  Jennings. 


A  bond,  tqwD  ''PHIS  action  was   brought   upon   a  bond  dated  the 
appeared  to  be  13th   of    NavcTitber    ISS't,    in   the   penal  sum   of 

thojaj^emof  1 0,000?.,  Conditioned  for  payment  to  the  pIdntiK  of 

bMh'y''^^'  ^OOO;.,  and  interest,  on  the  13th  ofJariuan/  1825.     By 

denture  of  ae  ^^  indenture  of  the  same  date,  stamped   with  a  12?. 

nine  date,  de-  ' 

dtring  the  g^  valorem  stamp,  and  made  between  the  defendant  of 

purpmet  for 

wbidi  the  bond  the  One  part  and  the  plaintiffs  of  the  other  part,  reciUng 

Hwn  agreed  that  the  de&ndant  was  then  justly  and  truly  indebted  to 

tbitit^nld  .,..~.i  ,.  ,  ,  ,  ,. 

be  UvTul  for  the  plamtiffs  m  the  sum  of  3500?.  or  thereabouts,  lor 

tbe bo^u  goods  sold  and  delivered,  and  money  lent  and  advanced 


taioa,  and  to  proceed  to  judgment  whenever  thej  ahoald  think  fit,  and  npon  judgment 
bejig  obtained,  to  itaue  execution,  and  that  tbe  judgrnent  abould  be  a  aacuritj  for  the  pay- 
ment totba  obligeei,  on  ilemand,  of  all  lums  ot  money  which  then  wEre  or  might  thettafter 
become  due  to  Ifaem.  A  judgment  having  been  entered  up  b^  virtue  of  thii  deed,  the 
oblige*!  iisued  eieculion  without  aiaigning  bieachei  or  eiecuU'ng  ■  writ  of  inqutrj  -.  H«14, 
flnt,  that  thii  wii  a  bond  lubBtantially  conditioned  for  tbe  performance  oF  an  agree- 
ment, within  the  H&  9  lf-3.  c.  II.  i.  S.,  and  that. the  obligeu  ought  lo  ban  aaugoed 

Secondlj,  that  the  indenture,  by  virtue  of  wbicb  the  judgment  ma  entered  up.  ma,  in 
legal  efffct,  a  Cognovit  actionem  wiUiin  the  meaning  of  the  third  section  of  the  3  G.  4. 
<%  39.,  or  If  not,  thai  it  vai  a  contrivance  to  defeat  tbe  proviiions  of  that  (tatulci  and  the 
indenture  not  having  been  filed  with  the  proper  officer  within  twentj-one  dayi  after  in 
execution,  and  judgment  not  having  bcvn  entered  up  vriihin  that  period,  a>  reqaired  b; 
the  statute,  the  Court,  upon  an  appUcalion  by  the  asngnecx  oT  the  obligor,  who  had  become 
bankrupt,  (Mdercd  the  execution  to  be  withdrawn. 

by 


IN  THE  Seventh  Yeab  of  GEORGE  IV. 

by  them  to  him,  and  for  a  considerable  part  whereof 
plaintiffs  had  received,  as  a  secority,  various  bills  of  ex* 
change  and  notes  of  hand  not  then  at  maturity;  and 
that  defendant,  the  better  to  enable  him  to  carry  on  his 
trade  and  business,  had  occasion  to  raise  a  considerable 
sum  of  money,  and  for  the  purpose  of  raising  the  same 
had  applied  to  the  plaintiffi,  who  had  agreed  to  draw 
upon  the  defendant  five  several  bills  of  exchange  for 
1000/.  each,  to  bear  even  date  with  the  indenture,  and 
to  be  made  payable  respectively  at  twelve,  fifteen,  eighteen, 
twenty-one,  and  twenty-four  months  after  date;  and 
which  bills  of  exchange  being  accepted  by  the  defend- 
ant,  they,  the  plaintiffi,  h^  agreed  to  get  discounted, 
and  to  hand  over  the  proceeds  thereof  unto  him  the  de- 
fendant* And  then,  after  reciting  the  bond,  it  was  by 
the  indenture  witnessed  that  for  declaring  the  purposes 
for  which  the  bond  was  executed,  it  was  agreed  between 
the  phrties,  and  the  defendant  did  thereby  declare  that 
it  should  be  lawful  to  and  for  the  plaintiffs  to  commence 
an  action  upon  the  said  bond  or  obligation,  and  proceed 
to  judgment  thereon  whenever  they  should  think  fit; 
and  that  upon  judgment  being  obtained,  they  should  be 
at  liberty,  according  to  their  will  and  pleasure,  at  any 
time,  and  from  time  to  tim^  to  issue  one  or  more  exe* 
cution  or  executions  upon  the  judgment  as  they  might 
be  advised  and  deem  expedient.  And  the  parties  de- 
clared and  agreed  that  the  bond  was  so  made,  and  that 
any  judgment  obtained  thereon  should  stand  and  be,  as 
a  security  for  payment  to  the  plaintiffi,  on  demand  and 
without  any  deduction  or  abatement  whatsoever,  of  all 
such  sums  of  money  as  then  were  or  might  tliereqfter 
become  due  from  th<^,  defendant  to  the  plaintiffs  for 
goods  sold  and  delivered,  or  to  be  sold  and  delivered,  or 

for 


est 

1826. 


HuBtr 
agabui 
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1826.  for  monies  advanced  or  paid,  or  to  be  advanced  or 
"~^~"  paid  by  them,  or  any  or  either  of  them,  to,  for,  or  OJi 
v^nx  account  of  the  said  five  bills  of  exchange,  or  to,  for,  or 
on  any  other  occoUDt,  or  on  behalf  of  the  defendant,  or 
which  the  plaintiff  had,  or  mi^ht  become  liable  for,  or 
engage  to  pay  for  the  defendant,  or  for  which  ihe  the 
defendant  should  at  any  time  thersafter  become  ii^ 
debted  to  the  plaintiils  on  any  account  wliatsoever,  with 
lawful  interest;  and  also  for  the  purpose  of  effecting  a 
full  and  complete  indemaity  to  them  in  respect  thereof. 
On  the  21st  o^Januan/  18S5,  the  plaintiffs  corameuced 
an  action  upon  the  bond,  and  obuioed  judgment  by 
nil  dicit;  which  judgment  was  signed  on  the  8d  of 
F^bntwy  1825.  On  thel+th  of  Jizwaan/ 1826,  theplain- 
tilFs  caused  an  execution  to  be  sued  out  upon  l)ie  judg- 
ment, under  whicb  execution  the  sherifl'  levied  upon  the 
goods  and  chattels  of  the  defendant  for  S*7Sl.  125.  lOd^ 
besides  sheriff's  .poundage.  The  goods  and  f^atbels 
seized  under  the  executioa  remauied  upoo  the  pre- 
mises of  the  defendant  on  and  after  the  3d  of  February 
1S26.  On  that  day  a  commission  of  baokrupt  was 
awarded  against  the  defendant*  under  which  be.WBsde- 
clared  a  bankrupt,  and  a  provuiotud  asugoment  of  his 
estate  and  effects  executed  by  the  m^or  part  of  the 
commissioners.  A  role  mii  bad  been  obtainad  GalUng 
upon  the  plaintiiGi  to  show  cause  why  this  execution 
should  not  be  withdrawn. 

RmtbaU  now  showed  cause.  The  (question  intended 
to  be  raised  is,  whether  under  the  statute  GG.i,.  c«16. 
«.  106.  the  execution  is  void.     In  Tiyior  v.  Tt^larjifi) 

(a)  ADle.393. 
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* 

tbe  Gcairt  decided  that  snch  anaracatum  was. not  wholly       ]8M» 
noid  under  this  statutB,.  and  refused,  lo  set  it. 


Hinwr 

{[The;  Giurt  hese  suggested  that  tbe  question  was  of     ^agamM 
very  general  importance^  and  admitted,  of  too*  much 
doubt  to  be  decided'  upon  molion^.  and  indmalBd  that  it 
might  be  fit  to  state  the  frets  in  a  fecial  case  fiw  tbe 
opinion  o£the  Couit.]'. 

F.  PbUocky  in  support  of  tbe  nil^  stated  that.  Ibeie 
were  two^  other  grounds  on  iduclt  dnf  execution  shouU 
be  withdraiwob  The  first  was  that  thejudgmort  and  exc» 
eution  thereon  were  void  by  the  statute  3  6. 4fc.  c.  9B. 
«^  l.(a)^.  because  the  indentevewas  in  the  nature:  of  a 
warrant  of  attorney*  to  confesa  ajodgmcait,.  or  a  cognovit 
actionem,  and  had  not  been  registeved  pursuant  to  that 
act  Secondly,  that  there  had-  been  no  suggestion. of 
breaches  or  writ  of  inquiry,  as  required  by  the  statute  of 
tbea&9ir.Swc.l  1.5.8. 

BumibaU* 


(a)  The  3  G.  4.  c.39.  s.  1.  ndtes,  thit  injindce  was  fteqaently  done 
to  cre^Btots  by  secret  warrants  of  attorney,  to  confess  jodgments  for  secur- 
ing tlie  payment  of  money^  wbereby  persons  fn  a  state  of  insoWency  wef% 
enabled  to  keep  up  the  appearance  of  befiig  in  good  dreumstances ;  and 
tbe  pexsons  holding  such  warrants  of  attorney  bad'  the  power  of  taking  tbb 
property  oTsuch  insolvents  in  execution  at  any  tiiaae^  to  the  oxdutfon  of  the 
rest  of  their  creditors,  and  for  remedy  Ifiereof  enacts,  '*^Thaf  if  the  bolder 
thereof  shall  think  fit,  erery  .warrant  of  ateomey  toeonftss  judgment  in 
any  personal  action,  or  a  true  copy  thereof,  and  of  the  attestation  theleoi, 
and  the  defeasance  and  indorsements  thereon,  in  cane  such  warrant  of 
attorney  shall  be  given  to  confess  judgment  in  the  court  of  K.  B.,'or  snch 
a  true  copy  thereof  as  aforesaid,  in  case  such  warrant  of  attorney  shall  be 
given  to  confess  judgment  in  any  other  court,  shall,  within  twenty-one 
dkys  after  the  eiecuUon  of  such  warrant  of  litlemey,  be  filed;  together 
vritb  an  affidavit  of  the  time  of  the  execution  thereof,  wiUi  the  clerk  of 
dooquets  and  judgments-  in  the  court  of  K.  B.*** 

Sect.  2.  enacts,  **  that  if  at  any  time  after  tbe  espiratTon  of  twenty-one 
daya  next  afier  the  execution  of  such  warrant  of  attorney,  a  commission  of 

bankrupt 


JsmriJios. 
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y*.  HoUister  (a).  The  defendant  mightf  notwithstanding  1B86; 
this  covenant,  have  defended  the  action.  The  indenture  ' 
therefore  is  very  different  in  its  effects  from  a  warrant  of  ,^v«^ 
attorney  or  cognovit  actionem,  and  is  not  within  either- 
the  words  or  the  meaning  of  the  statute.  Secondly,  the 
Court  will  not  set  aside  this  execution  on  motion.  The 
statute,  section  2.,  enacts,  ^^  that  such  warrants  of  at- 
torney, and  the  execution  thereon,  shall  be  deemed 
fraudulent  and  void  against  the  assignees;  and  such 
assignees  shall  be  entitled  to  recover  back  and.  receive 
for  the  use  of  the  creditors  of  the  bankrupt,  all  and  every 
the.  monies  levied  or  effects  seized  under  and  by.  virtue 
of  such  judgment  and  execution."  If  the  execution  be 
void,  there  is  no  necessity  for  the  Court  to  Order  it  to 
be  withdrawn,  for  the  assignees  may  bring  an  action 
for  the  goods  seized  under  the  execution,  and  it  will 
be  no  defence  to  such  an  action.  In  an  action  the 
question  would  receive  a  more  solemn  deciuon,  and 
the  parties  might  carry  the  cause  into  a  court  of  error ; 
of  which  privilege  a  dedslon  of  the  question  on  motion 
will  deprive  them. 

'  Abbott  C.  J.  This  is  an  application  to  the  Coturt>  in 
terms,  to  compel  the  plaintiff  to  withdraw  an  execution, 
or  in  effect  to  set  aside  an  execution.  The  only  object 
of  this  application  is  to  vacate  the  execution,  not  the 
judgment  If  we  see  that  the  execution  has  issued  on  a 
judgment,  which  has  been  obtained  by  means  of  a  con- 
trivance,  devised  to  evade  the  provisions  of  an  act  of 
parliament  or  any  rule  of  the  common  law,  we  ought  not 
to  allow  the  execution  to  continue  in  force  so  as  to  have 

(a)  I  WSt.  129. 

that 
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1S26.        that  effect.     I  sm  clearly  of  opinion  tbat  the  bond  utd 

indenture,  by  virtue  of  which  the  plainti&  were  autho- 

aeaititi  rised  to  enter  up  judgment  and  sue  out  execution,  were 
devised  with  the  intention  to  evade  the  provisions  of  tfaa 
statute  3  Geo.  4.  c.  39.  That  statute,  in  order  to  give 
publicity  to  warrants  of  attorney  to  confess  jud^ent* 
enacts,  tbat  such  insirumente  shall  be  regiateretl  in  the 
manner  therein  mentioned,  within  twenty-one  days  after 
the  execution  thereof.  It  appears  that  in  this  case  the 
defendant,  on  the  l+tli  of  November,  182+,  executed  a 
bon<l  conditioned  for  the  payment  to  the  plaintiff  of 
8,000/.  and  interest  on  the  13th  of  January,  18S5,  and 
that  by  an  indenture,  of  the  same  date  with  die  bond, 
reciting  tliat  the  defendant  was  indebted  to  the  plain^fls 
in  the  sum  of  S,5002.,  and  that  be  had  occasion  to  raise 
more  money,  and  had  applieil  to  the  plainti^  for  that 
purpose,  it  was  witaesBed  that  for  declaring  the  pur- 
poses for  which  the  bond  was  executed,  it  was  agreed 
between  the  patties  tbat  it  should  be  lawAil  to.  the 
plaintifb  to  commence  an  action  on  the  bond,  and  pro* 
ceed  to  judgment  when  they  should  tbink  fit,  aod  tbat 
upon  judgment  being  obtained  they  should,  at  their  will 
and  pleasure,  at  any  time  issue  one  or  mora  exacotioD  or 
executions  upon  the  said  judgment ;  and  it  was  fiKtbcr 
agreed  that  that  judgment  should  be  a  security,  motmily 
for  laoaies  already  advanced,  but  for  any  nMntes-wbi)^ 
might  thereafter  be  advanced.  The  deed,  iberefeve, 
auUiorizes  the  plaintifib,  without  giving  any  nodoe-to  (^ 
defendant  to  commeDce  the  action,  to  proceed  to  ja^ 
ment,  and  issue  execution.  If  this  is  not  a  case  ifMri* 
the  very  words  of  the  flat  of  parliament,  the-judgBBMitt 
by  virtue  of  which  the  execution  has  issued,  has  been 
obtained  by  means  of  a  contrivance  used  for  the  purpose, 

and 
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«lld-  calculated  to  have  the  eflfect,  (if  it  be  allowed  to       1826. 
feroain  in  tbroe,)  of  defeating  the  provisions  of  that  act  ' 

of  parliament;  and  on  that  ground  I  think  the  execution  agntfui 
which  has  issued  upon  that  judgment  ought  not  to  stand* 
If  it  were  allowed  to  continue,  the  contrivance  would 
have  die  eflfect  of  defisating  another  very  wholesome 
act  of  parliament,  the  8  &  9  W.  8.  c.  11.  s.  8.,  which 
requires  that  the  plaintifi&  shall  suggest  breaches  in 
all  actions  upon  bonds  conditioned  for  the  perform- 
ance of  covenants  and  agreements.  This  is  a  bond  con- 
ditioned nominally  for  payment  of  a  sum  certaui,  but 
substantially  conditioned  for  the  performance  of  an 
agreement,  that  the  plaintiff  shall  be  at  liberty  to 
enter  up  judgment,  and  issue  execution  for  any  monies 
which  may  thereafter  become  due  from  the  defendapt 
to  the  plaintifis.  I  think  this  is  a  case  within  the  statute, 
and  that  the  plaintiflb  were  not  entitled  to  issue  exe- 
cution, without  having  first  assigned  breaches.  The 
rule  for  withdrawing  the  execution  must  be  made  ab* 
solute. 

HoLROYD  J.  I  think  that  this  execution  ought  to  be 
set  aside.  Tliis  is  a  case  either  directly  within  the  net 
of  parliament,  or  the  deed  and  judgment  were  a  con- 
trivance to  defeat  the  provisions  of  it.  By  the  first 
section  every  warrant  of  attorney  must  be  filed  within 
twoi^-one  days  after  execution  in  the  manner  therein 
mentioned.  By  section  2.,  <<  if  it  has  not  been  filed 
within  that  time,  it  is  to  be  deemed  firaudulent  against 
Ae  assignees,  under  any  commission  of  bankrupt  after- 
wai^  issued  against  the  party  giving  the  warrant."  It  is 
elear^  thei^fore,  that  if  the  instrument  executed  in  this 
Aae  had  been  a  warrant  of  attorney  instead  of  a  bond* 
"^^VoL.  V,  U  u  and 
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tSife.        man  indenture,  tlie  judgaietit  and  execuliou  w«4iU\  hMP* 
'  beeo  void  against  ihe  assignees*  because  llie  provliigw 

of  the  stfttutB  had  not  been  comj^ied  with.  Section  S. 
Kcitcs,  that  the  former  proviion  may  be  defeated  by  s 
person  giving  a  cognovit  actionem  instead  of  a  wamal 
of  BttOTney  to  confesi  judgment,  aod  enaea  that  everj 
cognovit  actionem,  unless  filed  in  like  manner,  ahall  be 
void  ^^iost  the  assignees.  It  appears  to  me*  llwi 
the  deed  set  out  in  the  ai&davit  has  the  legal  efiect  of  a 
cogoovit  actionem,  for  it  enables  the  plainti^  witboHt 
giving  any  previous  notice  to  the  defendant,  to  oon- 
nteuce  an  action  against  bim,  and  to  proceed  to  judg- 
ment, and  to  issue  execution  when  the;  shall  tbiitk  iit 
There  is  nothing  in  this  deed  to  prevcju  tlie  pUuntiflf's 
saying  thai  the  defendant  has  confessed  the  actioa.  1 
incline,  therefore,  to  think,  that  tliis  is  a  c«se  within  the 
words  of  the  third  section  of  the  statute ;  but  if  it  bs 
Bot,  th*  judgment  baa  bew  obtalaed  bj^  vwoa  oE  « 
contrivance,  devised  to  defeat  tbc  provwow  Df  A^tflt 
of  parliament,  and  I  think  the  execution  sued  out  upon 
a  judgment  so  obtained  ought  not  to  be  permitted  to 
stand. 

LiTTLSDALS  J.  Tbe  baod  in  this  case,  vftqa  ti^  ftOB 
of  it,  purports  to  be  a  bond  for  tbe  payment  of  a  «wh^ 
certain ;  but  by  an  indeature  of  tbe  same  daK^  il  appears 
to  be  conditioned  for  tita  perfcHrmaoce  of  aa  f^reetneot. 
For  it  is  there  stated,  that  it  was  declared  and  agntd, 
that  the  plaintiffs  should  be  at  liberty  to  enter  up  jt)d^ 
meut  when  tbey  thought  fit ;  aod  that  sucU  judgveat 
ahould  be  a  secarity,  not  only  for  monies  tbea  ad- 
vanced, but  for  all  sitata  to  be  th«Qafter  advanced.  K 
tfaftt  agreement  Itwl  bew  invor|iw»t«4  i/t  ttut  cfo^tUi^ 

of 
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of  the  bond,  it  is  quite  clear  that  thb  plainti£&  mast  have       1896. 
assigned  breaches.    And  although  parol  evidence  is  not 
admissible  to  shew  that  the  condition  of  a  bond  is  di&        againtt 

JmxiKai. 

ferent  from  that  which  the  words  of  it  import,  yet,  as 
in  this  case,  the  purposes  of  the  bond  are  declared,  by 
an  instrument  of  as  high  a  nature,  executed  on  the  same 
«bv)r,  I  think  this  a  bond  conditioned  substantially  ibr 
the  perfonnanee  of  an  i^freeraent  within  the  words  of 
die  aot|  and  I  tbmk  it  dearly  within  the  mischief  in- 
tended to  be  reaiedied.  One  of  the  objects  of  the 
statute  was,  to  Uke  away  the  necessity  of  proceedings 
in  equity,  to  obtain  relief  against  an  unreasonable  de- 
mand of  die  whcde  penalty,  where  small  danu^ges  only 
had  accrued.  If  such  a  case  as  Ae  present  had  oc- 
Gurred  before  the  statute^  the  defendant  would  have 
been  oempeUed  to  seA  rdSef  in  eqmty.  I  think  this  a 
case  within  the  words  and  the  object  of  the  statute 
8  II  9  W.S.  tf.  11.  5.  B.,  and  that  tiiis  rede  for  withdraw- 
iag  the  execution  must  be  made  absolute. 

Rule  absolute. 

Marryai.  F.  Pollock^  and  Justice^  were  to  have  argued 
in  support  of  the  rule. 


Uu  f 


'   ■  ^' 
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Warmoll  and  Another  against  Young. 


In  an  action  'T^HIS  Was  Bii  action  Hgainst  the  defeadsnt,  the  Ute 
ahtriflTfor  b  sheriff  of  Surra/,  for  a  false  return  of  nulla  bona  lo 

nulla  bona  ID  B  &  writ  of  fieri  facias  indorsed  to  levy  205/.  upon  the 
facial,  ihe  ibe-  goods  of  li,  Goock.  Piea,  not  guilty-  At  the  Iriul 
hfhJd'^Jd"  ^^^"^^^  ^^"'^  ^-  ^-  «'  '*'«  London  sittings  after  MUkatl- 
th'cde'bwT'*''*^  mas  term  1825,  the  following  appeared  to  be  the  fact* 
under  a  fieri  ^f  the  cBse  :  On  tba  1 7th  of  Becember  1824,  the  de- 
other  luit,  be-  fendant  seized  the  goods  of  Gooch  by  virtue  of  a  fieri 
fore  the  plain- 
tifTs'wriiwBi     ^ias   sued   out   upon   a  judgment    obtained    by  one 

him.    The  Knighl.     On  the  20th  of  December  a  fieri  facias,    in- 

■niwcr.  proved  dorsed  to  levy  2091.    upon   the  goods  of  Gooek,    was 

id"* upon  ^'  ^"^  ""^  ^y  *'^^  plaintiffs  upon  a  judgment  obtained  by 

which  the  Bnt  jjjem  in  Michaelmas  term  1824,  for  400i.,  and  the  writ 

execution  was 

inedautwai      was  delivered  to  the  defendant  to  be  executed  on  the 

entered  up 

tipoa  B  wairant  20th  of  December.     The  defendant  having  previously 

of  attorney 

fiaudnienti;  Seized  the  goods  of  Gooch  under  the  execntioo  at  the 

debtor,  in  order  suit  of  Knight,  made  a  return  of  nuUa  bona  to  the 

piaintiOi'  e^e-  plaintiffs'  fieri  &ciaB.     On  the  2dth  of  December  the 

thu^er°aTe  pl^'ul^i^  g^^ve  noiice  to  the  defendant   to   retain   the 

Ibn^u !«ui  "'"'""**  °^  t*"^  '^"y  <"■  proceeds  of  the  goods  and  effects 

the  proccedi  of  levied  under  the  judgment  and  execution  in  the  cause  of 
tfaa  good*  le-  *      a 

Tied.  Theihe- 

liff,  on  tbe  fint  dajortbeneitteim.wa*  lerred  with  a  rule  lo  return  the  writ  oT  fieri  fadba 
under  which  lie  had  Gnt  leried.  He  did  not  give  *n;  notice  to  the  plainttfii,  bf  wbon 
the  second  fieri  fBciai  had  been  sued  out,  that  he  had  been  lerred  with  inch  a  mle,  and  at 
tiie  expiration  of  the  six  daji  mantioaed  in  that  rule,  tlie  sheriff's  officer  paid  omt  tfaa 
proceeds  of  the  goods  leried  (o  the  pluntiff,  at  whose  suit  the  first  fieri  facias  had  beco 
•ued  out:  Held,  that  this  was  misconduct  in  the  dieriff,  andrcitderad  him  liabie  to  iba 
plaintiS*in  tba  sscond  eiccutioa. 

Quart,  Whether  the  tbariff,  if  not  guilt;  of  luch  negligenca  or  miieonducl,  woaU  hart 
baa*  liable  to  ttia  action. 

-       - ;  Knight 
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Knighi  ▼.  Gooch^   as  proceedings  would  be  taken  for       1886* 

setting  aside  the  judgment  and  execution.      The  de-      ^^      ^ 

fendant  havini?  proved  that  he  had  levied  all  QoodCs       iJB""^ 

,  You««. 

goods  under  the  execution  at  the  suit  of  Knight^  the 
pkiintiffs  then  proposed  to  give  evidence  to  shew  that  the 
judgment  obtained  by  Knight  was  fraudulent  and  void, 
upon  the  ground  of  its  having  been  entered  up  by  virtue 
of  a  warrant  of  attorney  executed  by  Oooch  for  the  ex- 
press purpose  of  defeating  the  plaintiflb'  execution.  The 
Lord  Chief  Justice  was  of  opinion,  that  in  this  action 
for  a  fiilse  return  against  the  sheriff  (who  was  not  in- 
demnified) it  was  not  competent  to  the  plaintif&  to  shew 
that  another  judgment  and  execution,  under  which  the 
sheriff  had  previously  levied,  was  fraudulent  and  void ; 
but  upon  its  being  suggested  that  Lord  Keviyon  had  per- 
mitted  such  evidence  to  be  given  (a),  the  Lord  Chief 
Justice  received  the  proof,  but  reserved  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit  in  case  a  verdict 
should  be  found  for  the  pluntifis.      Evidence  of  the. 

9 

fraud  was  then  given.  It  further  appeared,  that,  on 
the  first  day  of  Hilary  term  1825,  the  sheriff  was 
served  with  a  rule  in  the  cause  of  Knight  v.  Choch  to 
r&um  the  writ*  He  did  not  give  any  notice  to  the 
plainti£&  that  he  had  been  served  with  such  rule;  and. 
on  the  Slst  of  January  the  sherifiTs  officer  paid  over 
to  Knight  the  sum  of  58^  9s.  Sd.^  the  net  proceeds  of 
the  goods  levied  under  the  execution.  The  Lord  Chief 
Justice  told  the  jury,  that  the  only  question  for  their 
consideration  was,  whether  the  warrant  of  attorney  was 
fraudulratiy  given  by  Gooch  to  Knight^  in  order  to  defeat 
the  plaintiffi'  execution.  If  they  tiiought  it  was,  they 
aught  to  find  for  the  plaintifB^  otherwise  for  the  de- 

(a)  Xemphnd  n  M^CattUy,  PwkcM,  N.  P.  C  es, 

U  u  3  fendant 
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l«S6i  felidaBt  The  jury  found  •  irtvdict  for  Ae  plaiotifi  t&t 
5S2.  9si  fid.  A  rule  nUi  for  tutoring  a  lioiiihiit  ww  cb* 
llkiaed  in  HtAiyy  term  upon  the  bbjecfcktt  t^di  flC  ^^ 


GirtNy  mdCan^U  shewed  cause.  Tb4  (fliMirin 
of  fiK:t  raised  in  this  action  waa»  whether  tS&Kk  kad  mq^ 
goods  add  chattds  in  the  defialkdant's  baiUwidi  allha 
tifoe  when  tbe  fieri  feicias  sued  out  by  the  pkiniift  was 
delivered  to  the  dtefefidaot.  If  the  juc^pmnt  oteuaed 
by  Knigki  waft  Talid,  then  Gdoch  had  m  goodb^  h&i  S 
it  was  fraudidetit  alid  voidi  then  the  goods  in  Ike  poa^ 
session  of  the  sheriff  stBl  continued  to  be  tiil»{iMpen^ 
of  Ooock^  and  the  sheriff  oiigfat  not  to  have  retniMd 
nliBa  booa^  The  Matule  S7  Mix.  a.  Si  dedarts  |ad^ 
ments  fraudideatly  contriyed  with  inteitt  to  dafagF  en* 
ditot^,  to  bb  (as  against  them)  utterly  void  add  of  mtme 
eflbct.  Thd  jury  have  found  that  dris  jodgioeiit  mk 
'fraadulent  It  is  therefore  absolutely  vmdk  thm^  k 
judgment  creditor  may,  in  this  form  of  action^  give 
evidence  to  shew  that  a  transfer  of  the  proporfgr  fay 
the  debtor  is  colourable^  and  mlsde  widi  a  viisw  to 
protect  die  goods  from  an  execution ;  er,^  if  «■  assign* 
mtat  has  been  r^ularly  exedited)  so  as  lo  tiatasfinr  dw 
goods  {as  between  the  debtor  and  assigadfV  MiB  a 
plaintiff  may  ^ve  e^dettce  Do  shew  ifaat^  as  sgaitet  a 
creditor^  it  is  void  ubder  the  statute  id  EUz.  «^  6.  JMsqr 
yr.  Biu^iiun  {a).  But  if  it  bo  (coiB|Mt^ll  la  a  |)faBntiff 
to  jhew'that  a  deed  purporting  to  traasfei'  ihh  pivpeit^ 
is  void  on  the  ground  of  fjfaud,  there  is  no  lieasM  why 
ho  sbouU  not  also  be  p^hmitted  to  shew  rtst  li  ja^iwiiit 
is  told  upon  tbe  Same  ground*  In  CnM^w^AHk^ 
imigii  {b\  a  person  agaiittst  whom  is  writ  of  fieri 


was 
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Jitany^  aod  Gcm^  conti&.  Wheve  the  sher^  is 
mciamniiied  by  ekher  <s(  the  €ic<cutiQn  craditor^  ih^K^ 
althlMigb  tbe  adioBinay  be  nominally  tgainst  tile  ahtriff 
fer  'm  fiilffe  retarn^  it  ia  iiutetantia^y  »  alul  tetwi^en  tfae 
volpectiva  creditor0»  and  it  ia  oomp^tant  tt>  either  ^ 
^ie#  tbat  ibe  other  %as  no  titk  to  ib6  godd^  of  tbe 
debtor,  by  pr^wing  that  tbe  tnoisfiar  made  by  the  debtw 
(whetbeir  fagr  aasignAitet  or  by  judguatat  obtaiAed 
It  bim^)  is  void;  but  where  tbelAeriff  is  ttot  lnde«l- 

(a)  P0i]b*<  iV.  P.  65. 

U  u  4  nified^ 


'WAmM9lt$ 


imM  mxA  out  waa  in  fioaaeiskm  cff  the  goods  Under  a  18Mi 
dead  fpvtai  in  consideration  of  an  antecedent  debt)  and 
an  MnuUjf  payable  frtai  theBceforth ;  and  it  Was  held 
thafc  the  sheriff  was  warranted  in  returning  nulla  bonH, 
it  appearing  that  ^e  •memorial  of  such  annuity  wa^  not 
f^^istered  aecording  to  the  directions  of  the  aaalHty 
act»  and  the  deed  beings  on  that  acoonnti  bba^bilely 
void*  In  Ken^kmd  v.  Mticeilde^^a)^  the  action  utm  to 
a  fiilse  return^  and  ihe  defence  Wlka^  that  the  plamti£r$ 
writ  was  frtadulently  atied  oit  u>  covdr  tbe  goods.  But» 
aslNimiog  Atd  the  pbantaff  Cailtet  iln  this  form  ^aedotii 
dispute  the  iralidi^  of  a  prior  execution  under  Hfbidi 
the  sheriff  has  le^Oied,  the  sheriff  in  this,  eaae  bab 
^aade  himself  }iaUe  by  lendiug  himself  to  >oBie  (f  tiie 
parties^  Hi»  received  notice  IWhb  the  pbintiffi  to  retaia 
tbe  inoncfy,  and  having  been  eetved  With  la  rule  Ha 
retum  the  writ,  it  was  his  doty  4o  idfi»rm  thetn  4hal. 
beluui  been  served  witb  thM  rule;  but  on  the  Slst  of 
Jlm^iliy  be  paid  over  tbe  mon^  to  Knight^  without  giving 
es^iMh  information.  He  bli%  tbsrefore^  contraiy  to  baa 
dtttgs  peid  ova:  the  money  to  a  party  i^hio  bad  Kio  title 
ti»  receive  it,  and  must  stand  ^  &H  by  ihat  person'a 
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niGed,  be  is  not  only  the  nominal  bot  the  substantud 
defendant :  in  such  case  it  is  no  answer  to  a  former  levy 
to  say  that  the  process  was  issued  fraudulently.  He  is 
the  ministerial  officer  of  the  court ;  and  is  not  bound  to 
inquire  mio  the  title  of  the  party  at  whose  suit  the  exe- 
cution issues.  Such  an  inquiry  would  occasion  great 
delay  in  the  execution  of  process,  and  would  subject  the 
sherliTto  an  expence  which  he  is  not  bound  to  incur. 
In  Tyler  v.  The  Du&c  of  Lee<ls  (a),  the  action  wa» 
against  the  defendant,  lord  of  the  manor  of  Waiffield, 
for  a  false  return  of  nulla  bona  to  a  mandate  from  the 
sberiiFof  York,  upon  a  writ  of  fieri  facias  to  levy  upon 
the  goods  of  J.  SAaTc,  at  the  suit  of  the  plaintiS*.  The 
bailiff  seized  the  goods  as  the  joint  property  of  Shaai  and 
one  Bateman,  the  latter  being  in  possession.  Bateman 
claimed  the  whole  of  the  property,  and  the  bailiff  re- 
linquished it  on  being  indemnified  by  Bateman.  It  was 
proposed,  on  tlie  part  of  the  defendant,  to  shew  that 
the  judgment  against  Shaw  arose  out  of  a  fraudulent 
contrivance  between  the  plaintiff  and  Skeax)  to  defraud 
the  creditors  of  the  latte^ .  But  Lord  EUenborougk  aeetoa 
to  have  thought,  that,  in  this  form  of  action,  it  was  not 
competent  to  the  defendant  lo  go  into  evidence  of  col- 
lateral fraud,  although  he  mi^t,  by  direct  eviiknce^  at- 
tadt  the  judgment;  and  the  evidence  was  not  received. 
In  KempUmd  v,  i^Koutey  {b),  the  [sheriff  was  merely  a 
nominal  defendant,  the  real  defendant  being  another 
creditor,  who  had  sued  out  an  execution  against  the 
goods  of  the  debtor.  Secondly,  after  the  notice  givoi 
by  the  plainti£&,  it  was  incumbent  upon  them  to  q>ply 
prcHnptty  to  the  Court  to  set  aside  the  execution  ob- 
tained by  Knight :  they  hod  ample  time  for  so  doin^ 

(a)  9  JWil'.  318.  (tj  PmUtlT.P.C.SS. 


Wabmou 
Toovo. 


IK  WHiSs^mritliriiUor^EOBXSE  TV. 

ttdd  not  having  done  h,  the  defendant  might  fiurly  odii*       IB96. 
dude  that  they  did  not  mean  to  contdst  the  judgment 

Abbott  C.  J.  I  think  we  are  not  called  upon  in  the 
present  case  to  decide  the  general  question,  whether  it  is 
competent  to  a  plaintiff  in  an  action  against  the  sheriff 
for  a  fidse  return^  to  shew  that  a  judgmoit  and  ace- 
cution  by  virtue  of  which  the  goods  of  the  debtor  were 
previously  sdzed,  were  fraudtdent ;  became  if  it  appears 
by  evidence  that  die  sheriff  by  himself,  or  by  his  officer, 
whom  he  entrusts  widi  the  execution  of  his  procesB, 
lends  hb  aid  to  one  party,  and  withholds  it  from  an- 
other, then  I  think  the  sheriff  must  stand  or  fall  by  the 
rights  of  that  party  to  whom  he  loids  his  aid.  It 
appears  that  on  the  29th  o{  December  a  notice  was  given 
to  the  sheriff  by  the  present  plaintifis,  requiring  him  to 
retain  the  amount  <^  the  levy,  and  that  the  plaintiffii 
would  apply  to  the  Court  to  set  aside  Knighfs  judg- 
ment On  the  2Sd  of  Januan/ihe  sheriff  was  served 
with  a  rule  to  return  the  writ  ^- a  six-days' rule.  He 
could  not  be  called  upon,  in  any  course  of  proceeding,  to 
pay  over  the  money  to  Knight  till  after  the  expiration  of 
the  sixth. day.  At  that  time  his  <rfScer,  not  the  sheriff 
himself  for  he  has  never  interfered,  paid  over  the  money 
to  the  attorney  for  Knight.  It  appears  to  me,  that  it  was 
the  duty  of  the  sheriff,  when  served  with  the  rule  to' 
return  Knighfs  writ,  to  inform  the  presenlf  plaintifis  of 
it,  that  they  might  consider  whether  they  could  take 
steps  promptly  to  set  aside  the  judgment.  If  he  had 
informed  them  of  it,  and  they  had  taken  no  steps,  there 
would  have  been  strong  ground  to  maintain  that  the 
sbeciff  wa&.JMstified  in  obeying  the  first  process. that' 
came  to  his  hand.  Not  having  .so  informed  the  plain^. 
\:  tifis. 


mXBS  m  TEIMTTY  TEUi 


■      >    « 


tifi^  I  ikkkiim  fJKME^Btppemt^  to  hayfe  faite  liinwilf  ^ 
EjHgki^  aBdtfabrefeMheiniistfUnddrMlqr.lliedl^ 
%uftiii        that  Knight  had ;  and  Knight  had  no  rights  for  his  jud^ 
Hitat  was  evUchitly  finttdulieiiU   V^ 


WnioMih 


Jw  I  Ihkik  A«t  th^  tViiiailgc  was  :p0i|M(y 
vaoeived^  not  ^Mteiiaa  it  had  4he  cfleatrof  dwtittglM 
die jadg^Mit4«idar  ^Mxb  llie  fiiM  tecamhwi  wiwaiMl 
ovImaTioSd,  ^bttliiteBiiaaitehciMvdihilt  AaabHJff^iA 
notiHaiid  isdifierifitit  bMwaW  tht  paMta^  taai 
moDgfiilly  paid  awtt  iba  «ioai|r  tb  aiie  «f  iif»  nhJiaanlfci 
lothaprejiidieeirfllMBotbei^  gadipii|MMii  lilwag  iaaii  tp 

oir  ddosion  in^biscaae  will  becakulalad  toilalrfciihnrigh 
attlbonftfida.  HereihaBe  <f<a»<i  fcjMriniml jiriglntttf  ami 
6(»ecntib%<mdaa  hmsuitindgmm^ead  niiiiHliai  Xbs 
aluiriff  ^aaa  iioi  i)oiidi  to  tfjr  dM  ^eataaft 'of  Auid#  or 
to  ^eckfo  ^irhkh  taf  the  two  eradfloai  sbaoM  te«%  tba 
prefevenee;  but  ha  ongfat  tm  htcf^s^moA  indiiitf  caHbr.  I  iftMn 
tlik{)a]:lief)laidtK]ttoJiavehBtfaitnaelfteeith^  iHaiii^ 
mcei^Ftd  iiolice  .from  the  tsraditoat  yilih^  Miai  loat  tha 
aecoM[& &)  Ibat  ihe  itet  m^^ment  waa  qustiaiiahki 
h^  cfttght  to  have  gireB  naiite  tta  thtan,  dtfit  tkt  imA 
been  aerved  with  «  x%ile  to  rttura  tk  wiCt^  Mdjikmt 
uBkaa  tb^  took  aooM  6tq|^s  befiM  thit  nria  ^mfktd$ 
be  abould  be  ferbed  to  |>ay  6f^  the  itoottiey  to  tbii 
plaiotiff  in  the  fint  ^tecotibm  Tbe  afatfnff  4id  aal 
adopt  that  ceilrse.  If  he  imd^  tbe  jriaiotlb  a^gbi 
ha^  taken  upon  theaaaeh^  t6  raaiat  J^MgAAi  ttm&qatm^ 
Tbe  question  then  would  k^t  heet  betmlBn  JSmgkt 
and  the  present  plaintiA;  isatead  <of  which  tkmAeUP% 
oficser  Jent  hiaraelf  4ix>  fea^jr  to  MMj^  m  aidttri^ 
giwt  toisL  th^  pnsfielrance. 

^  HOLROTO 


w  Toa  flifeim  Ybol  w  GBOnOlE  TV.  mf 

HotROTD  J.    The  writ  of  fi.  &  does  not  oommand       IMC. 
the  sberi£P  to  pay  over  to  the  plaintiff  the  monqr  which 
he  levies,  but  to  bring  it  into  Court,  that  it  may  be  ren-       agamu 
dered  to  the  plaintiff  in  satisfaction  of  his  damages. 
It  is  the  duty  of  die  sheriff  to  Main  th^  money  in  his  -    -, 

hands,  in  order  to  allow  parties  to  apply  to  the  Court 
to  8^  aside  an  ifeofectttioti,  whitih  tnay  bb  MhCi  oUt  &r 
fi^tkdtiletit  ^mtpGiiKS ;  aMl  If  the  idi^riff  1^ 
to  ittain  tbt  tnobeff  it  might,  bi  tnany  htttalkced,  bis 
miscfaievbus.  H<6te  the  oftcer  Df  ni^  'Shenff  (teld  Wtit 
we  moiney  to  ttse  {daintiff  in  die  fitift  '€}Uki(tu6tL  I  ntfire 
etitettained  sottie  doirbt,  in  die  CbuTMs  of  thd  ai^fli«M^ 
whether  the  preseUbt  phunti A  ought  ttot,  in  ptMOUus^  tif 
iSbt  notice  they  gave  to  the  idi^irii^  to  fatfvis  appind  to  the 
Conil^  within  the  fiM  j&x  days  xi[  tertti,  to  ^t  asidfe 
Rtigkfn  execdfdon,  and  to  have  Aa  inc^iey  paid  6telr  to 
ih^tti.  Bdt  I  incline  to  think  diat  tt  was  ^e  dutf  of  tk^ 
flieriff  to  have  itoTormed  lihe  pfadntifl^  before  h^  paid 
over  the  motiey,  tlhat  he  had  hbon  serOw  with  die  mie 
to  return  the  writ  He  was,  thercfete,  gt!^ty  of  kiegli* 
gence  in  paying  over  the  money  to  Knighii  and  as  the 
lattar  hfld  no  right  to  rebei*^  It,  this  deiettdant  must  be 
tmswerible  for  die  consequence  of  hid  n^geiio6.  Hii^ 
tale  most^  theteibre,  be  tRscharged* 

We  hate  be^ informed  by  Mr.  Bowlet,  of  Shaftabury,  the  attomejibr 
f^lhMlMft  ot  Lady  ArundeOt  in  the  cause  otPewey^*  Biignilim  (6  JfiuT^ 
tS7.)^  Mfe  aM  ihiriff  <p»  fibdamiiflSEL 


«6B  .v:  nOiisfiS  i«^T«riirtTT  TEUM 

.1996. 


MoHdaj/,  In  the  Matter  of  Burt. 

JumSCb. 

^^?  ^   .u     A  N  award  in  this  case  had  been  made  on  the  lat  day 

award  under  the  jOL  .  .        # 

9&  10  r.  3.  ofjtme  ISS6,  under  a  submission  which  had  been 

e.  15*  wasmaae 

alter  the  es-      made  a  rule  of  Court     The  essoign  day  of  JVini^ 

eoiffti  day  but 

before  Uie  .term  was  the  SOth  of  Mtg/.  A  rule  nisi  fpr  aetdng 
JSSd^thatU  .aside  the  award  was  obtained  in  Midiadmas  term  lS96f 
^^^tenn,  ^P^^  Certain  grounds  therein  specified,  which  it  is  ,iiii- 
SSi^trti?'^  necessary  to  mention.  The  statute  9  &  10  W.S^.c.  16- 
ari^  might  be  enacts,  that  an  arbitration  or  umpirage  obtained  by  i^i- 
time  before  the   due  means  shall  be  esteemed  void,  and  be  set  asidf^  by 

lartdayofthe    '  ;  . 

term  next  foi-    any  court  of  law  or  .equityi  so  as  complaint  of  such  oor^ 

ruption  or  .undue  practice  be  made  in  the  court  wheze 
the  rule  is  made  for  submission  tct  aAitnUion  bffifre  the 
last  day  ijf  the  next  term  qfter  such  arbitration .  made  or 
published  to  the  parties. 

BoUand  and  Sheppard  shewed  cause.  The  aw^rdwas 
made  before  Trinity  term,  and  the  application  to  set 
it  aside  oueht  to  have  been  made  in  that  term.  The 
first  day  of  Trinity  term  was  the  Sd  of  June,  The 
essoign  day  is  no  part  of  the  term  within  the  meaning 
of  the  act  of  parliament.  .The  objject  of  the  legislature 
was  that  either  of  the  parties  should  have  an  opportunity 
bf  applying  to  set  aside  the  award  during  all  the  days^of 
the  next  term  when  the  Court  is  sitting.  Here  the  party 
had  an  opportunity  of  making  his  application  during  all 
those  days.  The  statute  82  H.  8.  c.  21.  s.  8.  enacts,  that 
Trinity  term  shall  b^in  the  Monday  next  after  Trinity 

Sunday 
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&mdajf  for  the  keeping  of  the  essoigns,  proper  retamg^^       182^4 
and  other'  ceremonies  heretofore  used  and  kept,  and  that       """"^ 

^^  In  the  IffllMr 

the  JiiU  term  of  the  said  JVinity  term  shall  begin  die:      ofBuav. 

Friday  next  after  Corpus  Christi  Iky^  &c.    This  statute 

distinguishes  between  the  essoign  day  and  the  foil  term. 

The  statute  9  &  10  fF.  S.  c.  15.  must  have  contemplated 

the  full  term;  that  being  the  only  term  during  which* 

the  complaint  there  mentioned  could  be  made  to  the* 

Court 

a 

I 

jUderson  contra.  The  essoign  day  is  in  law  the  first 
day  of  the  term,  within  the  meaning  of  the  statute 
9  &  10  W.  S.  c.  15. ;  and  after  the  passing  of  that  statute, 
a  single  judge  regularly  came,  and  sat  in  the  court 
and  heard  motions  on  the  essoign  day.  All  legal  acts 
relate  to  that  day,  and  not  to  the  quarto  die  post;  and  a  , 
judgment  entitled  of  a  particular  term  has  relation  to* 
the  essoign  day  of  that  term,  Stanford  ▼•  Cooper  {a). 
In  Bolton  v.  Eyles  (&),  the  essoign  day  was  considered  to' 
be  part  of  the  term,  so  that  in  the  interval  between  that 
day  and  what  is  commonly  called  full  term,*  a  bill 
might  be  filed  against  the  Warden  of  the  Fleets  which: 
at  that  time  could  not  be  done  during  the  vacation ;  and' 
in  a  still  later  case  of  Ixtidler  v.  Elliott  (c),  it  was  held,- 
that  that  interval  was  to  be  considered  part  of  the  term' 
within  the  meaning  of  the  rule  of  Court,  Hilaryi 
^6  Gr.  S.  which'  requires,  that,  in  case  of  Ibl  surrender  in 
discharge  of  bail,  the  prisoner  shall  be  supersedable,^ 
unless  the  plaintiff  shall  cause  him  to  be  charged  in  exe- 
cution, within  two  terms  next  after  such  surrender,  and 
due  notice  thereof.    These  are  authorities  to  shew  that 

(a)  Cro.  Car.  102.         (6)  2  Bro.  ^  Smg.  51.  (c)  5  A  4-  C  73S. 

the 
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IS86.       the  esRoign  day  is  in  Uw  the  first  day  of  the  term,  and 

that  bebc  so,  then  Michaelmaa  term  was  tlie  term  nwt 

of  Bum.      aAer  the  making  of  Lbe  award,  and  tberul«  waaohliuued 
Ut  proper  time. 

Ai*  Otriim.  Ttie  emaigo  day  fin-  epme,  but  not  fi>f 
all  puT^iOHs,  is  considered  the  first  dayof  tbe  term.  la 
order  to  eater  up  judgment  upon  an  old  warrant  of 
attorney,  the  affidavit  must  state  not  merely,  that  the 
party  was  alive  after  the  essoign  day,  but  after  the 
quarto  dio  poiL  On  the  other  hand,  there  are  many 
instances,  some  of  wbioh  have  been  mentjoned,  vbere 
the  easoign  day  has  been  oonEidered  the  first  day 
of  the  term.  And  upon  the  whole  wa  think,  that  the 
statute  9  h  10  IV.  S.  c.  15.  s.  2.  which  enacts,  tbat  tha 
apl^ctttion  to  set  aside  an  award  ^taH  be  mode  bdbre 
the  last  day  of  the  xrt  term  after  the  artntnliou  aHUls» 
had  reference  to  that  which  in  legal  proceedings  has 
been  generaUyetnsidtrad  the  tenn.  SbaffiififlviGmjHtimt 
slisva,  that  the  etseiga  day  is  ia  kw  lb*  fiai  iih(r«f  A* 
tero,  Bod  tiiat  iH  legal  aeto  relate  thtTeli^  and  act  to. 
the  qaaito  diefmsL  Wb  tkialt  liut  HUeitiAmm  Mtm. 
warn  the  tem  aext  aftcv  the  averd  lUde^  wAm  ihft 
maeaaoff  of  this  aet  of  pf^Ianto^  nA-  timMifttnt^f 
that  the  ai^icalipii  to  eat  isiile  ifaeMVBrd  w  M(  tern 
lf*e. 

Ite OMMi WIS  th«B  bwrd  upoHtho tBattwfjdisJand 
in  tba  tffidairit^  and  sltiiaiitd;  tb«  wU  was  diasbwsidi 

(a)  Cn  Ok.  lO*. 
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Dock  en  %h»  Demise  of  Garnoms  agaimst 

Kniobt» 

of  ^rtm  iqes^upges  W(4  Iw*^  W  the  cbunly  ^  ^^iiS^ 
J^ntf    Tkfi  l€«^Qff<^  th#  pUliiitiff  clainaed  tht  property  "^tbl^^J^ce 
as  iiiQrtg9g?e  npder  a  4^  parportipg  to  be  ^evpqte^  ^  J2d3h« 
by  fF.  Wjirn^  4e9«fi9ed.    Aa  th^  trM  b<#)i^  GawfwB.  jl!"!?"^^ 

out  KMpt  It  in 

91  the  Siwmer  a^aw  £v  tl^i  cpnqty  of  SUsffbrdf,  XS2j[t^  hUown p<w. 

nMioiiy  and 

l;b^  pniMHpid  qi)^|Btiw  PX^m^  QQ  tbe  viridity  of  UvNt  ^m  is  nothing 
43^;  fnd  ^e  fisiUpwing  ^ipeai:?4  tjo  be  th^6c|8  pf  tb^  or  toibewtfaitt 
CW6 ;  fV^M^  was,  m  attorwy  wding  ^t  Mot4  Ia-  ^Vrf^  f^m^ 
skir^  W4  k«4  ^ctod  ia  (AMUt  fb»r9Cteic  f«r  CJwiqw  tlh^  o^Si'iilLo- 
lesfior  qf the  plaioti^  w*v>  r^i4«d  M  H  dUtanqe  of  i^bmt  ^ifSlS«5L 
tbiree  mh^i  &<m  IS?^    I^^wie'4  8i9t^  apd  niece  Uv^  ^"'.^ 

^  nandiy  itif  a 

VfL  A^ktmm adjouwng tohi^owaafc  Jffold*  Op ^  I8t;l]^  c^  ^ml and es^ 

tnal  deed;  and 

4(friiHS20f  about  six  e'clock  in  ^e  ^veoiDg^  tFyn9€  deiiimy  to  the 
alMa|tbU«isU^abqiw».bi«iimethe^  Sl^by  the  *^ 

p^ViQA^tlwne^  ividwlwdbertx^witnewprsigii  sotm  ^!2SiiforhS7 


tibfrliiW^«g««4  bis  nwn^?p4  then  md»  "  I  deliyw  tbii  thiS"^^*?^ 

«» «w *^ «¥l  4eedt'' puttiM  bis fii?|ger  i^t  tb^ si^  theimofthe 

"^  ■  -w  «  party  in  wlioia 

Oil  (bqaeslft  tb^  nic^  9igqe4  bw  n^ua^  #04 1# took  it  ftTorthadeed 

^_  IS  czacuteda 

««ttj  with  hilQ.     Tb^  4^  XpfJOfif^  on  (be  t^Iq  WtU  where  the 

b^  took;  it  aviQr.    IJie  <jKd  m^t  ine«tip^  t^  bift  niepe  tb#  ^^^^^ 
WQM^Qftbed(^^<^tb^Baiiiei)f]^^G<ir^       Tb^  ^a  Ui^ted 
Qieo^  bf4  PP  witbori^from  M^v  Cf^rmw  to  rec??ive  wy  S^^i^ 
ibiJig  for  bim.    It  was  pwed  by  Ummsa^k  Wtflm$  SSiJhttU' 

'  '  penontowfaom 

Ihe  deed  is  so  delivered  he  not  tlie  agent  of  the  party  for  whose  benefit  tfaa  deed  is  made, 

the 
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the  sister  of  liymte,  tbat  in  April  1820,  but  (whether 
before  or  after  the  execution  of  the  deed  as  above  men- 
tioned did  not  distinctly  appear,)  he  brought  her  a  brown 
paper  parcel,  and  said,  "  Here,  BesSf  keep  this :  it  belongs 
to  Mr.  Gartums."  Nothing  further  passed  at  this  time; 
but  a  few  days  after  he  came  again,  and  asked  for  the 
parcel,  and  she  gave  it  to  him :  he  relumed  it  back 
to  her  again  on  the  14th,  ISth,  or  16th  of  April, 
saying,  "  Here,  put  this  by."  When  she  received 
it  the  second  time,  it  was  less  in  bulk  than  before. 
Wyttne  died  in  August  1820.  After  his  fiineral,  sbe 
delivered  this  parcel  to  one  Barker  in  the  same  state 
in  which  slie  received  it  from  her  brother.  Barker,  who 
was  an  intimate  friend  of  Wynne,  stated,  that  the  latter 
in  Jidi/  1814  sent  for  him,  and  told  him  that  he  had  re- 
ceived upwards  of  26,000/.  upon  Mr.  Gamons'  account; 
and  after  taking  credit  for  sums  he  had  paid,  and  placed 
out  for  Mr.  Gamom,  he  was  still  indebted  to  him  in  more 
than  18,000/.  He  then  asked  the  witness,  if  he,  as  his 
{Wynmfi)  friend,  would  see  Mr.  Qartums  to  explain 
the  circumstances.  The  witaess  consented^  andf^nn^ 
thenma-Ieastatementofhispropertyjl^whidiitappeared 
that  after  payment  of  bis  debts,  including  the  13,000A, 
he  would  have  a  surplus  for  himself  and  iamily  of  80D0£ 
at  die  least  He  desired  the  witness  to  l^  Qarnoni 
that,  although  he  could  not  pay  him  at  that  time,  ht 
would  take  care  to  make  him  perfectly  secure  for  &1L  thd 
monies  due  from  him.  Upon  this  being  conimunicated 
to  Gamons  he  desired  Barker  to  assure  Wynne,  that  be 
would  not  then  distress  him,  or  expose  his  cirtnm- 
stances,  but  be  expected  that  be  froiild  provide  hini 
securities  for  the  money  he,  Wynne,  owed  him.  T^is 
was  communicatral  to  Wynne^  who  expressed  great 
gratitude 
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^  gratitude,  to  Gamcns,  and  said^  lie  would  take  care  to        1896. 
.make  him  perfectly  secure.    After  the  funeral  of  JVynne,  , 

Jiis  will  was  produced,  and  with  it  was  a  paper  in      GARNovt 
his  own  hand-writing,  containing  a  statement  of  his      Kni^iqb. 
property,  and  a  list  of  various  debts  secured  by  mortgage 
or  bond,  and  among  others,   under  the  titl6  "  marir 
gage^'  there  was  stated  to  be  a  debt  to  Mr.  Gamons 
for  10,000/.     Miss  Wynne  soon  after  delivered  U>  the 
witness,  Barker^  a  brown  paper  parcel  sealed,  but  not 
directed.     Upon  this  being  Opened,  there  wa$  inclosed 
in  it  another  white  pap^r  parcel  directed,  in  the  hand^ 
writing  of  J^»«^,  ^^  Bickard  GamonSf  E$q»*\     Within 
it  WHS  a  mortgage  deed  (the  same  that  was  witnessed 
by  Wynne's  niece,   as  before  stated,)  from   Wynne  to 
Gamons  (or  10,000^     There  was  also  within  the  white 
parcel,  a  paper  folded  in  the  form  of  a  letter  directed  ia 
the  hand-writing  of  Wyntie  to  Mr.  Gamons,     That  con- 
tained a  statement  of  the  account  between  Wynne  and 
GamoHSf  and  10,000/.,  part  of  the  balance  due  from 
M^ne  to  Gamons^  was  stated  to  be  secured  xx'pon  Wy7in^% 
property.     The  mortgage  deed  found  in  the  parcel  wa$ 
then  delivered  to  Gamons.    It  was  a  mortgage  of  all 
Wynne's  real  estates.     Il  was  contended  on  the  part  of 
the  defendant  that  nothing  passed  by  the  deed,  inas- . 
niuch  as  there  had  been  no  sufficient  delivery  of  it  to 
the  mortgagee,  or  to  any  person  on  his  behalf,  to  make 
it  valid ;  and,  secondly,  because  it  was  fraudulent  and 
void  against  tlie  creditors  of.  the  grantor  under  the 
statute  IS  Eliz,  c.  5.    The  learned  Judge  overruled  the 
objections,  and  the  defendant  then  proved   that  Mr. 
Wytme^  in  May  1820,  had  delivered   to  him  a  bond 
and  mortgage  of  his  real  estates,  to  .secure  money  due 
from  Wynne  to  him ;  and  that  by  his  will  he  devised  all  his 
Estates  to  the  defendant,  KnigUj  in  trust  to  sell  and  pay 
.   Vol.  V.  Xx  his 
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his  debts.  It  was  further  proved,  that  about  the  5tb  of 
^priV  a  skiD  of  parchment  Willi  a  12/.  stamp  was  prepared 
by  Wynnes  order,  and  for  a  few  days  he  remained  in  bis 
private  room,  with  the  door  shut.  A  clerk  entered  the 
room,  and  found  him  writing  upon  a  parchment:  he 
aderwards  locked  the  door.  There  was  no  th-aft  of 
the  mortgage  in  the  office,  and  he  never  menlioped 
it.  The  whole  of  Uie  deed  was  in  Wifnne'&  own  hand- 
writing. He  had  three  clerks,  and  deeds  were  in 
the  usual  course  of  business  executed  in  the  office, 
and  wibiessed  by  himself  and  his  clerks.  The  learned 
Judge  told  the  jury,  that  the  first  question  for  their 
consideration  was,  whether  the  mortgage  to  the  lessor 
of  the  plaintiff  was  duly  executed  by  Wynne  the  de- 
ceased; but  that  if  they  thought  it  was  ori^nally  well 
executed,  Uie  ()uestion  for  Uieir  consideration  would  be, 
whether  the  delivery  to  Mrs.  Elitabeik  Wynne  was  a 
good  delivery;  and  he  told  them  he  was  of  opinion,  that 
if,  after  it  was  formally  executed,  Mr.  Wynne  had  de- 
livered it  to  a  friend  of  Mr.  Gamons,  or  to  his  hanker 
for  his  use,  such  delivery  would  have  been  sufficient  to 
vest  in  Mr.  Garrions  the  interest  intended  to  be  con- 
veyed to  bim  under  it;  and  the  question  for  them  to 
decide  was,  whether  the  delivery  to  Miss  Wynne  was, 
under  all  the  circumstances  of  the  case,  a  departing  with 
the  possession  of  the  deed,  and  of  the  power  and  con- 
troul  over  it,  for  the  benefit  of  Mr.  Gamons,  and  to  be 
delivered  to  him  either  in  Mr.  Wynnes  lifetime  or  after 
his  death ;  or  whether  it  was  delivered  to  Miss  Wynne 
merely  for  safe  custody  as  the  depository,  and  subject  to  his 
futui'e  controul  and  disposition.  If  they  were  of  opinion 
that  it  was  delivered  merely  for  the  latter  purpose,  they 
should  find  for  the  defendant,  otherwise  for  the  plaintiSI 
A  verdict  having  been  found  for  the  pltuntiff,  Campbell 
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in  last  Michaelmas  term  obtained  a  rale  nisi  for  a  new 
trial,  upon  two  grounds :  first,  tRat  there  had  not  been 
a  sufficient  delivery  of  the  deed ;  and,  secondly,  that  it 
was  fraudulent  as  against  creditors  or  purchasers  within 
the  Stat  \SEl.  c.  5.  or  27  EL  r.4.  Upon  the  first 
point  he  contended,  that  delivery  was  necessary  to 
the  execution  of  a  deed ;  that  there  could  be  no  good 
delivery  unless  made  to  the  party  intended  to  be 
benefited  by  it,  or  to  some  person  acting  on  his  behlilf^ 
or  to  a  stranger  expressly  for  his  use;  and  he  relied 
upon  Sheppard^s  Touchstone^  57.,  where  it  is  laid  down, 
'*  that  a  deed  may  be  delivered  to  the  party  himself  to 
whom  it  is  made,  or  to  any  other  by  sufficient  autho- 
rity from  him,  or  it  may  be  delivered  to  any  stranger 
for  and  on  the  behalf,  and  to  the  use  of  him  to  whom 
it  is  made,  without  authority.  But  if  it  be  delivered 
to  a  stranger  without  any  such  declaration,  intention, 
or  intimation,  unless  it  be  in  a  case  where  it  is  de- 
livered as  an  escrow,  it  seems  this  is  not  a  sufficient 
delivery :"  and  he  contended,  that  in  this  case  there  was 
not  any  delivery  to  the  mortgagee,  or  to  any  person  on 
his  behalf  on  the  12th  of  April  s  and  that  the  subsequent 
delivery  to  Miss  Wynne  was  not  sufficient,  because  it 
did  not  put  the  deed  out  of  the  controul  of  Mr.  Wynne^ 
and  there  was  no  evidence  to  warrant  the  finding  of  the 
jury  that  Mr.  Wynne  had  parted  with  the  controul. 


1826. 
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Taunton  and  G.  22.  Crossj  at  the  sittings  in  banc 
after  Hilary  term,  shewed  cause.  It  is  not  essential 
to  the  perfecting  of  a  deed  that  it  should  be  delivered 
to  the  party  intended  to  be  benefited  by  it.  The  law 
requires  the  solemn  act  of  delivery  in  order  to  demon- 
strate beyond  doubt,  that  the  party  making  the  instru- 
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1 826.       ment  meant  it  to  be  his  act^    That  cannot'  be  shewn  vaart 
J     ~       clearly  and  uiiequi vocally  than  by  a'declaration  to  thai 

Dob  dmi* 

GAKNowt      effect,  made  in  the  presence  of  the  attesting  witness  at 
the  time  when  die  deed  is  executed.    Such  a  dedaratioo 
amounts  to  an  absolute  and  formal  delivery  of  the  deed 
by  words.    There  has  in  this  case  been  such  an  absolute 
and  formal  delivery  of  the  deed  by  words ;  and  ia  that 
respect  this  diflferat  from  all  the  reported  cases^  whons 
the  delivery  of  a  deed  has  been  held  to  be  imperfect 
There  ii  tio  authority  to  shew  that  it  is  essential  to  a 
deed  that  it  should  be  delivered  to  the  ])arty  intended  to 
be  benefited  by  it    Upon  a  review  of  the  dd  authorities 
which  aore  collected  in  Ccmyni  Dig,  tit  JPod,  (A;  8;)  and 
Vinet^s  Abr,  tit,  Fait^  -it  will  appear  that  wherever  the 
question  has  arisen  as  to  what  constitutes  a  g6od  ddivery 
in  Ura^  the  question  considered  has  been  whether,  upon 
the^r^  delivery,  sufficient  has  taken  place  to  amount 
either  to  a  formal  or  a  constructive  delivery  of  the  deed. 
A  formal  delivery  is  where  the  party  at  the  time  of  eze« 
cuting  the  deed  uses  apt  words  to  denote  his  intention^ 
that  from  that  time  it  shall  operate  as  his  deed.    A 
constructive  delivery  is  where  the  intention  of  the  maker 
of  the  instrument  to  become  bound  by  it  is  manifested^ 
not  by  any  express  declaration  of  his  intention,  but 
by  some  act  which  is  considered  in  law  equivalent  to 
such  a  declaration,  as  (in  the  following  instances  put  in 
Comyni  Digest)  by  the  tradition   of  the  deed  to  the 
paHy,  or  by  throwing  it  upon  the  table  in  his  presence, 
with  the  intent  that  he  should  take  it,  or  by  the  party 
saying,  «  Take  it ;    it  is  sufficient  for  youJ*     In  these 
instances,  although  there  is  not  any  formal  delivery  of 
the  deed,  the  intention  of  the  party  to  perfect  the  deed 
is  made  manifest  by  the  act  done  by  him ;  ^nd  it  b 
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therefore  coasidered  a  constructive  delivery  of  the  deed«        19S&» 
That  it  is  the  intefitioa  of  the  party  executing  the  instru-  - 

ment  which  makes  the  act  operate  as  li  delivery  is  iUus-  Gamom 
trated  by  the  case  of  Stanton  v.  Chanbersy  cited  from 
Hale's  MSS.,  in  the  notes  to  Ca.  Litt.  36  a.  <<  The 
obligor  seals  obligation,  and  throws  it  upon  the  tablq 
without  other  circumstances ;  this  is  not  a  delivery..  But 
if  he  throws  it  towards  the  obligee^  or  if  the  obligee  im* 
mediately  takes  it,  and  the  obligor  says  nothing,  it  is  « 
delivery."  The  mere  throwing  the  deed  upon  the  table 
is  not  a  constructive  delivery  of  it,  because  it  does  not 
manifestly  shew  the  intention  of  the  obligor  to  becomf 
bound  by  it,  or  that  the  obligee  should  have  the  power 
of  availing  himself  of  the  obligation ;  but  the  throwing 
it  towards  the  obligee,  or  allowing  him  to  take  it  up,  is  9 
constructive  delivery,  because  either  of  those  acts  uijLr 
equivocally  deflates  the  intention  of  the  obligor,  that  the 
instrument  shall  take  effect  as  his  deed.  And  this  exr 
plains  why  the  same  act  may  operate  as  a  constructive 
delivery,  if  it  be  done  towards  the  party  himself  but 
not  if  done  towards  a  stranger;  because  in  the  one  case 
it  may,  and.  in  the  other  may  not  be  sufficient  to  mani<r 
fest  the  intention  of  the  maker  of  the  instrument  that  it 
should  operate  as  his  deed.  In  Thoroughgood^s  case  (a) 
it  is  stated,  <^  that  in  19  //.  8.  8  a.  a  difference  is  taken 
when  a  writing  is  .delivered  to  the  party  himself  and 
when  to  a  stranger,  as  it  was  there  agreed,  that  a  writing 
may  take  effect  by  actual  ddivery  to  the  party  himself 
without  any  words ;  and  as  a  writing  may  take  effect  by 
actual  delivery  without  words,  so  it  may  take .  effect 
by  words  without  actual  delivery;  as   if  a  writing  is 

(a)  9  Coke,  137. 
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sealed,  and  it  lies  in  a  window  or  upon  a  table,  and  the 
obligor  saith  to  the  obligee,  See,  there's  the  writing, 
take  it  as  mi/  deedj  and  he  takes  it  accordingly,  it  is 
a  good  delivery  in  law.**  The  first  instance  pnt  is  that 
of  tradition  to  the  party;  the  second  instance  seems 
to  include  both  formal  delivery  and  tradition.  The 
distinction  between  a  delivery  to  the  party  and  to  a 
stranger  is  commented  upon  in  Co.  Lift.  86  a.  ^*  If 
a  man  deliver  a  writing  sealed,  to  the  party  to 
whom  it  is  made,  as  an  escrow,  to  be  his  deed  upon 
certain  conditions,  &&,  this  is  an  absolute  delivery  of 
the  deed,  being  made  to  the  party  himsdf;  for  the  de- 
livery is  sufficient  without  speaking  of  any  words,  (other- 
wise a  man  that  is  mute  could  not  deliver  a  deed,)  and 
tradition  is  only  requisite ;  and  then,  when  the  words 
are  contrary  to  the  act  which  is  the  delivery,  the  words 
are  of  none  effect"  There  the  tradition  of  the  writing 
sealed  to  the  party  intended  to  be  benefited  by  it  mani- 
fests the  intention  of  the  party  executing  to  be  bound  by 
it  instantly,  as  much  as  if  he  had  formally  declared  that 
to  be  his  intention  at  the  time.  Lord  Coke  then  goes 
on:  ^^  But  it  may  be  delivered  to  a  stranger  as  an 
escrow,  because  the  bare  act  of  delivery  to  him  without 
words  worketh  nothing."  The  mere  tradition  of  a  deed 
to  a  stranger  does  not  shew  it  to  be  the  unequivocal  in* 
tention  of  the  party  to  be  bound  by  it,  but  *^  if  he  de- 
livers it  as  his  deed  into  the  hands  of  a  stranger,  that  is 
sufficient"  Com.  Dig.  tit  Fait^  (A.  3.)  So  in  CUyton's 
MeportSj  31.,  it  was  held,  if  ^.  deliver  a  deed  made  to 
J.  S.  to  J.  2).,  though  he  do  not  say  to  the  use  of  Jl  &, 
yet  this  is  a  good  delivery  of  the  deed  to  cJ.  &  if  hi 
accept  of  it."  In  this  instance  the  deed  is  not  per- 
fected by  the  act  done  by  the  party;  for  the  delivery 
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of  the  deed  does  not  become  effectual  until  it  is  ao-  1826. 
cepted  by  thp  party  to  whom  it  is  made.  Another  in-  D^iTT" 
stance  put  in  Com.  Dig.  is,  "  If  it  b&  delivered  as  his  Gaamokb 
deed  to  a  stranger,  to  be  delivered  to  the  party  upon  .Kwowr. 
the  performance  of  a  condition,  it  shall  be.  his  deed 
presently ;  and  if  the  party  obtain  it,  he  may  sue  before 
the  condition  performed."  This  is  an  instance  of  an 
absolute  delivery,  by  formal  words,  to  a  strangers  and 
is  an  authority  to  shew  that  if  Mr.  Gamonsy  in  this 
case,  had  obtained  the  possession  of  this  deed  at  any 
time,  he  might  have  sued  upon  it  instantly*  These 
authorities  establish,  that  a  deed  once  formally  delivered 
is  effectual  in  law,  although  a  condition  be  subsequently 
annexed  to  it  The  result  of  the  authorities  is,  that  the 
law  looks  to  the  delivery  of  the  deed,  (whether  that  be 
done  by  formal  words  or  by  any  other  act,)  as  manifest- 
ing the  intention  of  the  party  to  be  presently  bound  by 
it.  If  that  intention  be  manifested  by  a  declaration  in 
the  words  commonly  used  on  that  occasion,  the  instru- 
ment takes  effect  as  the  deed  of  the  party  from  the 
moment  when  the  formal  delivery  takes  place.  Barlow 
V.  Heneage{a)t  Clavering  v.  Clavering^b)^  and  Lady  Hud' 
son's  case,  there  cited,  are  express  authorities  to  shew, 
that  a  deed  once  formally  executed,  though  kept  by  the 
executing  party  till  his  death  and  never  published,  is 
a  valid  deed,  and  takes  effect  from  the  time  of  exe- 
cution. Clavering  v.  Clavering  shews,  that  the  estate 
conveyed  by  such  a  deed  not  only  vests  upon  the  exe- 
cution of  the  deed,  but  that  it  cannot  be  devested  by 
matter  subsequent,  and  that  it  is  not  competent  to  th^ 
maker  of  it  to  destroy  its  legal  effect  even  by  cancellation. 

(«)  Free,  in  Ch,  210.  (b)  Free,  in  Ch,  235.    2  Vcrn.  475. 
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lMd«  ixL  the  present  case  there  was  an  absolute  and  i^niU 
'  delivery  of  the  instrtunent  as  a  deed  oi)  the  13lh  of 
OAKvoHt  ^^TT^,  in  the  presence,  of  the  attesting  witness  Bat 
KmoRT.  assuming  diat  not  to  be  so,  there  was  a  second  delivery  of 
it  to  Miss  Wynne,  with  a  clearly  marked  and  anequivocal 
intention  on  the  part  of  the  maker  of  it,  that  it  shoBl4 
be  available  as  a  security  for  Mr*  Gamons.  Then  it 
is  said  that  the  control  retained  by  the  grantor  over 
this  deed,  although  never  exercised,  was  su£Bcient  U> 
d(efeat  its  effect  First,  the  jury  have  n^atived  the 
fiict,  that  Mr.  Wynne  had  any  control  over  the  deedi 
And  admitting  that  he  had,  Barlow  v.  Henemge  (a),  and 
Claivering  v.  Clavering  (i),  shew  that  where  an  absolute 
and  perfect  delivery  has  taken  place,  the  existenoe  of  m  - 
power  and  control  over  tlie  instrument  by  the  grantor 
is  immaterial,  and  that. the  very  cancelhiliou  of  itwiU 
Qot  defeat  i^  operation. 

To  the  argument  that  the  deed  was  void  under  the 
statute  of  the  13  Eliz,  c,5.  s.  2.,  as  being  made  with  the 
intent  to  d^fraqd  creditors,  it  is  a  sufficient  answer,  that 
there  was  no  evidence  to  shew  that  any  creditor  was 
delayed  or  defrauded,  Estwick  v.  CaiUaud{€).  Nor 
does  the  statute  27  Eliz.  c.  4.  make  any  differoice.  If 
the  defendant  relies  upon  Wt/nne^s  will,  the  qnesdon  is 
between  a  creditor  and  a  devisee,  who  is  4  vcdjunteer,  and 
not  favoured  in  a  court  of  equity :  if  he  relies  upon  the 
mortgage  to  him,  any  objection  made  to  the  mortgage 
to  Gamons  ia  equally,  applicable  to  the  other.  Besides, 
the  lessor  of  the  plaintiff  being  a  mortgagee,  is  to  be 
considered  a  purchaser  for  a  valuable  consider^on, 
and  then  the  ^mortgage  deed  under  which  he  claims  il 
not  within  the  stat.  27  EL  cA. 

(n)  Prec  in  Ck,  210.  (6)  2  rem.  475.  (c)  5  T.  R.  420. 
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CampbeU  and  OldnaU  Buskil  contr^.  There  was 
no  delivery  of  this  deed  on  the  12th  of  April.  Se-* 
condly,  the  delivery  to  Miss  Wynne  at  a  subsequent 
period  was  not  sufficient  to  make  the  instrument  operate 
as  a  deed.  First,  a  deed  takes  effect  not  from  the  sign- 
ing and  sealing,  but  from  the  tradition  or  delivery  of  it^ 
2  Black.  Comm.  307.,  Grendil  v.  Bak^ (a),  Chambetlam 
y.  Stanton  {b\  Perkins^  137 i  A  delivery  to  the  party 
himself,  or  to  bis  authorized  agent,  is  good  by  the  usual 
formal  words,  or  without  formal  words,  by  manual  tra^ 
didon ;  but  if  the  delivery  be  made  to  a  stranger,  it  is 
necessary  to  make  some  express'  declaration  to  the  effect 
that  it  is  delivered  for,  or  on  the  behalf  of,  or  to  the  use 
of  the  party  to  whom  it  is  made,  Skep.  Touchst.  57.  In 
Co.  Lit.  36  a.  it  is  said,  <^  A  deed  cannot  be  delivered 
to  a  party  as  an  escrow,  because  delivery  to  a  partg 
without  words  is  sufficient;  but  it  may  be  delivered  to  a 
stranger  as  an  escrow,  because  the  bare  delivery  to  him 
without  words  worketh  nothing :"  and  afterwards  it  \i 
stated,  '^  as  a  deed  may  be  delivered  to  the  party  with-^ 
out  words,  so  may  a  deed  be  delivered  by  iDord$  without 
any  act  of  delivery,  as  if  the  writing  sealed  lyeth  upon 
the  table,  and  the  feoffor  or  obligor  saith  to  the  feoffee 
or  obligee^  ^  Go  and  take  up  the  said  writing,  it  is  suffi- 
cient for  you,'  or  ^  it  will  serve  the  turn,'  or  ^  take  it  as 
my  deed,'i  or  the  like  words,  it  is  a  sufficient  delivery." 
Lord  Coke  in  all  these  instances  speaks  of  a  delivery  to 
the  party.  These  authorities  establish,  that  a  delivery  to 
the  party  with  or  without  words  is  sufficient,  but  that  a 
delivery  to  a  stranger  without  words  is  not  sufficient, 
because-  the  bare  delivery  to^him  does  not  shew  the  in^ 
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1826.  tention  of  the  maker  of  the  instrument  to  became  bound- 
by  it.  Now  there  was  no  delivery  on  the  12th  of  April 
to  the  mortgagee  or  to  his  authorized  ngent,  nor  to  luiy 
person  to  the  use  of  the  mortgagee.  Mr.  Wynne  did 
not  part  with  the  possession  of  the  deed  for  on  instant. 
The  name  of  Mr.  Garnofwwas  not  then  mehtioued,  and 
the  attesting  witness  was  wholly  ignorant  of  the  con- 
tents of  tlie  deed.  The  words  used  by  Mr.  Wynne 
would  have  been  a  sufficient  tradition  of  the  instrument, 
if  there  had  been  any  deliveree  present;  but  as  that  was 
not  the  case,  it  was  necessary  to  the  perfection  of  the 
deed  that  it  should  be  delivered  to  Miss  Jones  {Wynw's 
niece)  to  the  use  of  Gamons.  In  Sielloti's  case  (a), 
lessee  for  years  granted  his  term  by  deed,  which  he 
sealed  in  tlie  presence  of  divers,  and  of  the  grantee  him- 
self, and  it  was  read  at  the  same  time  but  not  debvered, 
nor  did  the  grantee  take  it,  but  it  was  left  behind  them 
in  the  same  place.  And  it  was  held,  that  being  left  be- 
hind them,  and  not  countermanded,  it  was  a  delivery  in 
law.  But  in  that  case  the  grantee  was  present,  it  was 
sealed  to  him,  and  left  by  the  parties.  There  was  not 
a  sufficient  delivery  on  the  I2th  of  AprU  in  tbis  case, 
witliin  any  of  the  instances  put  in  Com.  Dig.  tit.  Fait, 
{A.  3.)  because  it  was  not  made  either  to  the  party  or 
into  the  hands  of  Miss  Jones,  as  in  the  case  there  cited 
from  2  Roil^s  Abr.  tit.  Fail,  (K  1  42.)  where  it  is  said, 
"  If  A.  make  an  obligation  to  <7.  and  delivers  it  to  B., 
if  J.  gets  the  obligation  he  may  have  an  action  upon  it, 
for  it  will  be  intended  that  B.  took  the  deed  for  him  as 
his  servant."  That  is  a  case,  therefore,  where  it  was 
delivered  to  an  agent  having  authority  to  receive  it  for 

(•)  Cn>.  Ela.  7. 
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the  obligee*     Nor  was  this  a  sufficient  delivery  within        1826. 
the  case  of  Parker  v.  Tenant^  cited  in  Com.  Dig.  from   '  jC""^ 
Dyer,  192.     "  A.  made  a  bond  to  B.  for  the  use  of      Garwom 
C»f  and  putting  it  into  CJs  hands  in  the  presence  of  B.f       Kinoai^ 
says,  ^  This  will  serve,'  and  that  was  held  to  be  a  good 
delivery."     There  it  was  delivered  to  C  in  the  presence 
of  the  obligee,  and  C  must,  therefore,  have  been  con- 
sidered the  authorized  agent  of  B.  for  the  purpose  of 
receiving  it.     There  certainly  have  been  some  cases  in 
equity   where  a  deed  has   been   held   to   be  binding 
although  it  has  not  been  delivered  to  the  party  or  to 
any  person  for  his  use,  as  in  Sear  v.  AskmeU{a),  Barlow 
V.  Heneage  (6),  Clavertng  v.  Clavertng  (c).     But  this  ob*- 
servation  applies  to  all  those  cases,  that  the  party  by 
coming  into  a  court  of  equity  for  relief  admitted  the  deed  ^ 

to  be  well  executed,  for  otherwise  he  might  have  had  a 
remedy  at  law.  In  Botighton  v.  Boughton  [d\  the  only 
question  was,  whether  the  vrill  revoked  the  deed,  and  it 
was  expressly  stated  that  the  deed  was  formal  as  to  the 
execution.  It  must,  therefore,  be  taken  to  have  been  duly 
signed,  sealed,  and  delivered.  In  Worrall  v.  Jacob  {e)  it 
was  admitted  that  the  deed  of  appointment  had  been 
duly  executed  by^e  wife;  the  only  question  was  as  to  the 
effect  of  its  remaining  with  her  after  it  had  been  exe- 
cuted. The  fair  inference  is,  that  it  had  been  duly  de- 
livered, and,  therefore,  that  case  affi>rds  no  argument  to 
shew  that  delivery  is  unnecessary  to  the  due  exeoition 
of  a  deed.  In  Naldred  v.  Gilhatn  {/)  it  is  expressly  siid 
that  Catherine^  the  auntj  by  indenture  of  covenant  to 
stand  seised,  settled  the  premises  on  herself  for  life,  re- 

(a)  3Swanst,A\U  {b)  Free,  in  Chan.  310. 

(c)  S  Fern.  473.  (d)  1  Jtk.  635.  > 

(e)  3  Ifgriv.  256.  (/)  1  P.  Wmt,  S'!6. 

mainder 


CASES  IN  TRINITY  TERM 

maiiiiler  to  her  nephew  Naldred  iii  fee,  without  anj 
power  of  revocation,  but  though  the  aunt  bes[>oke  two 
parts  thereof,  yet  she  kept  both  hi  her  own  possession. 
It  is  clear,  therefore,  that  the  deed  was  duly  executed, 
otherwise  she  could  not  have  settled  the  premises.  C/o- 
ticriiig  V.  Clavering  (a)  is  the  only  case  where  the  d€«d 
is  not  found  to  have  been  duly  executed.  Cotton  v. 
King  (6)  is  an  authority  in  favor  of  the  defendants 
There  Lady  Cotton,  on  the  eve  of  a  second  marriage^ 
executed  deeds  disposing  of  property  among  children  of 
a  former  marriage,  and  delivered  them  into  the  hands 
of  one  Rrereton,  by  whom  they  were  pi-epared,  declaring 
"  that  she  had  done  that  for  the  sake  of  her  children."  ■ 
The  Lord  Chancellor  there  says,  "  As  to  the  Lady  Cotton, 
if  she  had  executed  these  deeds,  and  kept  them  in  her 
own  hands  or  custody,  and  they  had  been  got  from 
tbence,  1  do  not  think  she  should  have  been  bound  by 
them ;  so  if  they  had  been  placed  in  the  hands  of  her 
agent,  for  her  agent's  are  bei'  hands."  But  the  Chan> 
cellor  relies  on  the  &ct  that  there  were  duplicates  of 
these  deeds,  and  that  she  had  declared  it  to  be  her  ii>-  , 
tention  and  desire  to  put  this  out  of  her  power.  In  Tarn 
V.  Btay  {c)  the  obligor  had  parted  with  |be  possession  of 
the  bond.  In  Murray  v.  7»c  Earl  of  Stair  {d),  the 
bond  was  delivered  by  the  obligor  as  his  deed;  but  the 
subscribing  witness  said,  it  was  agreed  it  should  remain 
in  his  hands  till  all  securities  should  be  dehvered  up; 
and  it  was  held  that  the  jury  were  justified  in  finding 
that  it  was  delivered  as  an  escrow.  So  in  Johrtson  v. 
Baker  (e)  it  was  agreed  by  parol,  before  execution  of  a 

(n)   9  ytm.  473.  (i)  S  P.  Wvit.  357. 

(c)   Dger,  167.  (rf)  2  B.  ^  C.  82. 

(<)  4  0.4-^.440. 
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composition  deed,  that  it  should  be  void  unless  executed        IB^. 
by  all  the  creditors.     The  surety  executed  in  the  usual       — — 

Dot  denu 

way  as  his  act  and  deed,  and  it  wa&  held  to  be  only  an  GARvom 
escrow.  In  fVtlson  v.  Balfoui*  (a),  bankers  while  solvent  Kmoav. 
aud  before  contemplating  bankruptcy,  being  indebted  to 
a  particular  customer,  wrapt  up  certain  securities  be- 
longing to  them  in  an  envelope  inscribed  with  his  name» 
and  inclosing  a  memorandum  stating  that  they  had  de- 
posited the  securities  with  him  as  a  collateral  security, 
but  gave  no  information  to  the  customer  till  the  eve  of 
their  bankruptcy,  when  they  sent  him  the  parcel  saying 
they  must  stop  the  ne&i  day.  It  was  held  that  tlie  cus- 
tomer could  not  retain  the  securities  against  the  assignees 
of  the  bankers.  Lord  EllerAorough  there  says,  that  the 
bankers  only  intended  to  deliver  the  bonds  to  the  cus- 
tomei*;  the  whole  rested  in  intention;  the  possession 
was  never  put  out  of  themselves.  So  here  the  act  of 
delivery  was  incomplete;  the  whole  rested  in  intention. 
Assuming,  then,  that  there  was  no  sufficient  delivery  on 
the  12th  of  ApHli  the  question  is,  whether  what  took 
place  afterwards,  when  Mr.  Wynne  gave  the  deed  to  his 
sister,  and  desired  her  to  keep  it,  amounts  to  a  delivery. 
The  evidence  raised  a  strong  presumption  that  the  mort- 
gage deed  was  not  contained  in  the  first  parcel  delivered 
tb  Miss  fVi/nne.  But  if  it  had  been  there,  the  circum- 
stance of  her  delivering  it  up  again  to  her  broth*er, 
and  his  retaining  it  several  days  without  any  objection 
^ade  by  her,  shews  that  he  preserved  a  power  and  con- 
th>l  over  it.  When  the  parcel  was  re*delivered  it  was 
without  direction,  and  nothing  was  said  about  Mr. 
Gamons,    If  Wynne  had  intended  the  deed  to  take  effect 

(a)  2  Campb,  579. 

in 
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ill  his  lifetime,  he  had  ample  opportunity  of  delivering 
it  himself  to  Mr,  Garnons,  for  they  lived  within  a  short 
distance  of,  and  frequently  saw,  one  another.  Having, 
therefore,  preserved  a  control  over  the  deed,  it  must  be 
taken  that  he  delivered  it  to  his  sister  to  kpep  for  him, 
and  not  to  be  held  by  her  as  the  agent  of  Garnons.  The 
jury,  indeed,  have  found  that  fi'i/nne  parted  with  tlie 
possession  and  control  over  the  deed,  but  there  was  no 
evidence  to  warrant  that  finding.  The  learned  Judge 
told  them  that  if  it  was  Mr.  IVi/»ne'»  intention,  that  the 
parcel  should  be  delivered  after  his  death  to  Mr.  Gar- 
nons,  that  would  be  sufficient.  That,  however,  would 
not  have  been  an  absolute  delivery,  but  would  have 
shewn  that  IVynne  did  not  mean  to  part  with  tlie  control 
.over  the  deed. 

1  But  admitting  this  deed  to  have  been  irdl  ddinradj 
■till  it  ia  void  by  the  <^>entioa  of  the  ISES*.  &5, 
ngaiDSt  creditors,  or  against  a  subsequent  purchaser  by 
the  statute  27  Elix.  c.  4.,  being  a  fraudulent  deed  within 
the  meaning  of  those  statutes.  If  it  was  banded  over  to 
a  person  to  hold  for  Mr.  Garnons,  it  was  not  fraudulent; 
but  if  the  deed  remained  in  the  possession  or  power  of 
the  grantor,  then  it  was  fraudulent.  That  ought  to  have 
been  explained  to  the  jury.  There  was  evidence  that  Mr. 
Wynne  was  insolvent  when  he  executed  the  deed.  Has- 
sells  V.  Simpson  {a)  shews  that  a  voluntary  preference  lo 
bonfl  fide  creditors  by  deed,  is  an  act  of  bankruptcy; 
and  Cadogan  v.  Kennett  {b)  shews  that  if  the  transaction 
be  not  bon&  fide,  the  circumstance  of  its  being  done  for 
a  valuable  consideration  will  not  alone  take  it  out  of  the 
statute. 

Cur.  adv.  volt. 
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Bayley  J.  now  delivered  the  judgment  of  tba'Coort.         1826. 

There  were  two  points  in  this  case.     One.  whether       """"" 
there  was  an  effectual  delivery  of  a  mortgage  deed,  under      Garnons 
which  the  lessor  of  the  plaintiff  claimed,  so  as  to  make       Kvioht. 
the  mortgage  operate.     The  other^  whether  such  molt- 
gage  was  or  was  not  void  against  creditors  or  a  subsequent 
mortgagee.     Upon  the  first  point  the  facts  were  shortly 
these.     In  Ju/y  1814  Mr.  Wynne^  an  attorney,  who  was 
seised  in  fee  of  the  premises  in  question,  made  a  com- 
munication through  a  friend  to  the  lessor  of  the  plaintiff, 
who  was  a  client,  that  he  ( Wynne)  had  misapplied  above 
10,000/.  of  his  {Gamon^)  money.     Gamons  answered, 
he  relied  and  expected  that  Wynne  would  provide  him 
securities   for  his  money;    and  Wynne  said  he  would 
make  him  perfectly  secure,  and  he  should  be  no  loser. 
On  the  12th  of  Apil  1820  Wynne  went  to  his  sister's, 
who,  with  her  niece,  lived  next  door  to  him,  and  produced 
the  mortgage  in  question,  ready  sealed.     He  then  signed 
it  in  the  presence  of  the  niece,  and  used  the  words : 
"  I  deliver  this  as  my  act  and  deed."     The  niece,  by  his 
desire,  attested  the  execution,  and  then  Mr.  Wynne  took 
it  away.     The   niece   knew   not  what  the  deed  was, 
nor  was  Mr.  Gamons*  name  mentioned.    In  the  same 
month  oi  April  he  delivered  a  brown  paper  parcel  to  his 
sister,  saying,  '^  Here,  Bess^  keep  this;  it  belongs  to 
Mr.  Gamons**     He  came  for  it  again  in  a  few  days, 
and  she  gave  it  him ;  and  he  returned  it  on  the  14th, 
15th,  or  16th  of  Aprils  saying,  **  Here,  put  this  by." 
It  was  then  less  in  bulk  than  before,  and  contained  the 
mortgage  in  question.      Mr.  Wynne  died  th«  10th  of 
August  following,  and  after  his  death  the  parcel  was 
opened,  and  the  mortgage  found.     Mr.  Gamons  knew 
nothing  of  the  mortgage  until  after  it  was  so  found.. 
My  Brother  Garrow^  who  tried  the  cause,  left  two  cpies^ 
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tions  to  the  jury ;  one,  whether  the  mortgage  was  duly 
executed  {  the  other,  whether  the  delivery  to  the  sister 
was  a  good  delivery ;  and  he  explained  to  them,  tlint  if 
the  delivery  was  n  depaitiiig  with  the  possession,  and  of 
the  power  and  control  over  the  deed  for  the  benefit  of 
Mr.  Ganions,  in  order  that  it  might  be  delivered  to  hitn 
either  in  Mr.  Wijmn^s  lifetime,  or  after  his  death,  ihe  de- 
livery would  be  good ;  but  if  it  was  delivered  to  tlie  sister 
for  safe  custody  only  for  Mr.  IVt/nne,  and  to  be  subject 
to  his  future  cmitrol  and  disposition,  it  was  not  a  good 
(ielivery,  and  they  ought  to  find  for  the  defendant.  The 
jury  found  for  the  plaintttT.  Their  opinion,  therefore, 
was,  that  Mr.  h'^tine  parted  with  tlie  possession  and  all 
power  and  control  over  the  deed,  and  that  flie  sister 
held  it  for  Mr.  Garnons,  free  from  the  control  and  dis- 
position of  the  brother.  It  was  urged  upon  the  argu- 
ment, that  there  was  no  evidence  to  warrant  this  finding* 
and  thdt  the  conclusion  which  the  jury  drew  had  no 
premises  upon  which  it  can  be  supported.  .Is  this  ob- 
jection, however,  valid?  Why  did  Mr.  Wynne  part 
with  the  possession  to  hU  sister,  except  to  put  it  out  of 
bis  own  control  ?  Why  did  he  say  when  he  d^ivered 
the  first  parcel,  "  it  belongs  to  Mr.  Gamons,"  if  he  did 
not  mean  her  to  understand,  that  it  was  to  be  held  lor 
Mr.  Gamons'  use  P  And  though  the  sister  did  r^tnri)  it  to 
ber  brother  when  he  asked  for  it>  would  she  not  have 
been  justified  had  she  refused  ?  ^ight  she  not  hove 
said,  "  You  told  me  it  belonged  to  Mr.  Garmmsi  and  I 
will  part  with  it  to  no  one  but  with  his  concurrence."  Tb« 
finding,  therefore,  of  the  jury,  if  this  be  amaterial  point, 
appears  to  me  well  warranted  by  the  evidence,  aitd 
then  there  will  be  two  questions  upon  tJie  first  point  •' 
one,  whether  when  a  deed  is  duly  signed  and  seated, 
and  fcMinally  ddivered  with  apt  Wot^s  of  delivM^,  Ipirt 
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is  retained  by  the  party  executing  it,  that  retention  will  IB^. 
obstruct  the  operation  of  the' deed;  the  other,  whether  '  7" 
if  delivery  from  such  party  be  essential,  a  delivery  to  a  Ga&nors 
third  person  will  be  sufficient,  if  such  delivery  puts  Kmiout. 
the  instrument  out  of  the  power  and  controul  of  the 
party  who  executed  it,  thougb  such  third  person  does 
not  pass  the  deed  to  the  person  who  is  to^  be  benefited 
by  it,  until  after  the  death  of  the  party  by  whom  it  was 
executed.  Upon  the  first  question,  whether' a  deed  will 
operate  as  a  deed  though  it  is  never  parted  with  by  the 
person  who  executed  it,  there  are  many  authorities  to 
shew  that  it  will.  In  Barlow  v.  Heneage  {a\  George 
Heneage  executed  a  deed  purporting  to  convey  an  esti^ 
to  trustees,  that  they  might  receive  the  profits,  and  put 
them  out  for  the  benefit  of  his  two  daughters,  and  gave 
bond  to  the  same  trustees  conditioned  to  pay  to  them 
1000/.  at  a  certain  day,  in  trust  for  his  daughters;  but 
he  kept  both  deed  and  bond  in  his  own  power,  and 
received  the  profits  of  the  estate  till  he  died :  he  noticed 
the  bond  by  his  will,  and  gave  legacies  to  his  daughters 
in  full  satisfaction  of  it,  but  the  daughters  elected  to 
have  the  benefit  of  the  deed  and  bond,  and  filed  a  bill  in 
equity  accordingly.  It  was  urged*,,  that  the  deed  and 
bond  being  voluntary,  and  always  kept  by  the  father  in 
his  own  hands,  were  to  be  taken  as  a  cautionary  pro- 
vision only*  Lord  Keeper  Wright  said,  these  v>ere 
thefaihei's  deeds^  and  he  could  not  derogate  from  them; 
and  the  parties  having  agreed  to  set  the  maintenance 
of  the  daughters  against  the  profits  received  by  the 
father  fi*om  the  estate,  he  decreed  upon  the  bond  only ; 
but  that  decree  was,  that  interest  should  be  pakl  upon 
the  bond  from  the  time  when  the  condition  made  the 

(«)  Prtc.  Cia,  211.  . 

Vot,  V.  Y  y  money 
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money  pnyable.  Iii  Clavering  v,  Clavering  (a),  Sir  Jamrs 
Clavering  settled  an  estate  upon  one  son  in  1684,  and  in 
169Q^ade  a  settlement  of  the  same  estate  upon  another 
son :  he  never  delivered  out  or  published  the  settlement 
of  1684,  but  had  it  in  his  own  power,  and  it  was  found 
after  his  death  amongst  his  waste  papers,  (b)  A  bill  was 
filed  under  the  settlement  of  1690,  for  relief  against  the 
settlement  of  168+  ;  but  Lord  Keeper  Wright  held)  the 
relief  could  not  be  granted,  and  observed,  that  though 
the  settlement  of  1684  was  always  in  the  custody  or 
power  of  Sir  James,  that  did  not  give  him  a  power  to 
resume  the  estate,  and  he  dismissed  the  bill.  In  I.ndy 
Hudson's  case,  cited  bj'  Lord  Keeper  Wright,  a  father, 
being  displeased  with  his  son,  executed  a  deed  giving  his 
wife  100/.  per  annum  in  augmentation  of  her  jointure  ; 
he  kept  the  settlement  in  his  own  power,  and  on  being 
reconciled  to  his  son,  cancelled  it.  The  wife  found  the 
deed  after  his  death,  and  on  a  trial  at  law,  the  deed  being 
proved  to  have  been  executed,  was  adjudged  good, 
though  cancelled,  and  the  son  having  filed  a  bill  in 
equity  to  be  reReved  against  the  deed,  Lord  Somers  dis- 
missed the  bill.  In  Naldred  v,  GiUtam  {c),  Mrs.  Naldred 
in  1 707  executed  a  deed,  by  which  she  covenanted  to 
stand  seised  to  the  use  of  herself,  remainder  to  a  child 
of  three  years  old,  a  nephew,  in  fee.  She  kept  this  deed 
in  her  possession,  and  afterwards  burnt  it  and  made  a 
new  settlement ;  a  copy  of  this  deed  having  been  surrep- 
titiously obtained  before  the  deed  was  burnt,  a  bill  was 
filed  to  establish  this  copy,  and  to  have  the  second  settle- 
ment delivered  up ;  and  Sir  Jbsifft^Jf^/ determined, with 
great  clearness,  for  the  plaintiff,  and  granted  a  perpetual 


{«)  Prec.  Clou  ai.-i.  2  Fa-n.  475.    I  Bra.  Pari.  Cai.  131>. 
(b)  Sea  8  FcTB.  474,  475.  (c)  1  Fr.  fPmi.  577. 
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injunction  against  the  defendant,  who  claimed  under  the        1826. 
second  settlement.      It  is  true,  Lord  Chancellor  Parker      ^     T" 

Dos  dem. 

reversed  this  decree ;  but  it  was  not  on  the  ground  that  Gabuqhs 
the  deed  was  not  well  executed,  or  that  it  was  not  bind-  Kvxqht. 
ing  because  Mrs.  Naldred  had  kept  it  in  her  possession, 
but  because  it  was  plain  that  she  intended  to  keep  the 
estate  in  her  own  power ;  that  she  designed  that  there 
should  have  been  aponoer  of  revocation  in  the  settlement; 
that  she  thought  while  she  had  the  deed  in  her  custody, 
she  had  also  the  estate  at  her  command ;  that,  in  fact, 
she  had  been  imposed  upon,  by  the  deed's  being  made  . 
an  absolute  conveyance,  which  was  unreasonable,  'when 
it  ought  to  have  had  a  power  of  revocation,  and  because 
the  plaintiff,  if  he  had  any  tide,  had  a  title  at  law^  and 
had,  therefore,  no  business  in  a  court  of  equity.  Lord 
Parker's  decision,  therefore,  is  consistent  with  the  posi- 
tion that  a  deed,  in  general^  may  be  valid,  though  it  re- 
mains under  the  control  of  the  party  who  executes  it, 
not  at  variance  with  it ;  and  so  it  is  clearly  qonsidered 
in  Boughtofi  v.  Boughton,  (a)  In  that  case,  a  voluntary 
deed  had  been  made,  without  po^wer  of  revocation,  and 
the  maker  kept  it  by  him.  Lord  Hardwicke  considered 
it  as  valid,  and  acted  upon  it ;  and  he  distinguished  it 
from  Naldred  v.  Gilham^  which  he  said  was  not  appli- 
cable to  every  case,  but  depended  upon  particular  cir- 
cumstances ;  and  he  described  Lord  Macclesfield  as 
having  stated,  as  the  ground  of  his  decree,  that  he 
would  not  establish  a  copy  surreptitiously  obtained,  but 
would  leave  the  party  to  his  remedy  at  law,  and  that  the 
keeping  the  deed  (of  which  there  were  two  parts)  im- 
plied an  intention  of  revoking,  (or  rather  of  reserving  a 

(a)   1  Athens,  625. 
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1826.  power  to  revoke).  Upon  these  autliorilles,  it  seenw  lo 
mc,  that  where  an  instrument  is  foimuUy  sealed  aiitl 
delivered,  and  there  is  nothing  to  qualify  the  delivery 
but  the  keeping  the  deed  in  the  b.-uids  of  the  exe- 
cuting party,  nothing  to  shew  he  did  not  intend  it 
to  oi)er^te  immediately,  that  it  ia  a  valid  aud  effectual 
deed,  and  that  delivery  to  the  party  who  is  to  take  \>y 
it,  or  to  any  person  for  his  uae,  is  not  essentiaL  I 
do  not  rely  on  Doe  v.  RcAci-ts  {a),  because  there  the  bro- 
thtr  who  executed  the  deed,  though  he  retained  the  title 
deeds,  parted  with  the  deed  nhich  he  executed. 

But  if  tikis  |>oint  were  doubtfiil,  can  there  be  any 
question  but  that  delivery  lo  a  third  person,  for  the  use 
of  the  party  in  whose  favor  a  deed  is  made,  where  the 
grantor  parts  with  all  control  over  the  deed,  makes  tlie 
deed  effectual  from  the  instant  of  such  delivery  ?  The  law 
will  presume,  if  nothing  appear  to  liie  contrary,  that  a 
man  will  accept  what  is  for  his  benefit  (&);  and  there  is 
the  strongest  ground  here  for  presuming  Mr.  Gamimi 
assent  because  of  his  declaration  that  he  relied  and  ex- 
pected Mr.  Wxjnne  would  provide  him  security  for  his 
money,  and  Wynne  had  given  an  answer  importing  that  he 
would.  Sfiepherd,  who  is  particularly  strict  in  requiring 
that  the  deed  should  pass  from  the  possession  of  the 
grantor,  (and  more  strict  than  the  cases  I  Irave  stated 
imply  to  be  necessary,]  lays  it  down  that  delivery  to  the 
grantee  will  be  sufficient,  or  delivery  to  any  ooe  he  has 
authorized  to  receive  it,  or  delivery  to  a  stranger^^  his 
use  and  on  his  behalf,  {c)  And  2  floa.^6r.(K.)24.  pi.  7, 
Taw  v.  Bury  {d),  and  Jl/ord  v.  Lea  (e),  and  3  Co.  27.,  are 
clear  authorities,  that,  on  a  delivery  to  a  stranger  for  the 

{■)  2  iarn.  4  A.  367.  :b)    1 1  East,  ti23.  per  Lord  Eaenbomgh. 

(c]  fflsj.,  57.  (d)  lijier,l07b.    I  jtniieri.  1. 

(0  3Xiron,lll.  Cm.  Elit.  Si. 
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096  and  on  the  behalf  of  the  grantee,   the  deed  will       I8S6» 
operate  instanter,  and  its  operation  will  not  be  postr  ^ 

poned  till  it  is  delivered  over  to  or  accepted  by  the  Oaavom 
grantee.  The  passage  in  Battels  Abridgment  is  this :  ^  If 
a  man  make  an  obligation  to  /.,  and  deliver  it  to  B.,  if 
/.  get  the  obligation,  he  shall  have  action  upon  it,  for  it 
shall  be  intended  that  B,  took  the  deed  for  him  as  his 
servant,  3  //.  6.  27."  The  point  is  pat  arguendo  by 
Pastan^  Serjt.  in  3  H,  6.  who  adds,  •*  for  a  servant  may 
do  what  is  for  his  master's  advanti^,  what  is  to  his  dis- 
advantage not"  In  Tatv  v.  Bury  an  executor  sued  upon 
a  bond :  the  defendant  pleaded,  that  he  caused  the  bond 
to  be  written  and  sealed,  and  delivered  it  to  Calmady  to 
deliver  to  the  testator  as  defendant's  deed ;  that  Cabnady 
oA^red  to  deliver  it  to  testator  as  defendant's  deed,  and  the 
testator  refused  to  accept  it  as  such  ;  wherefore  Ctdmadtf 
led  it  with  testator  as  a  schedule,  and  not  as  defendant's 
deed,  and  so  non  est  factum.  On  demurrer  on  this  and 
another  ground.  Sir  Henry  Brawn  and  Dyer^  Justices, 
hekl,  diat,  first  by  the  delivery  of  it  to  Ccdmadyf  without 
speaking  of  it  as  the  defendant's  deed,  the  deed  was 
good,  and  was  in  law  the  deed  of  defendant  before  any 
delivery  over  to  the  testator,  and  then  testatoi^s  refusal 
could  not  undo  it  as  defendant's  deed  from  the  beginning, 
and  they  gave  judgment  for  the  plaintiff,  very  much 
against  the  opinion  of  the  Chief  Justice  Sir  Anthony 
Br&wHj  but  others  of  the  King's  Bench,  says  Dyer^ 
agreed  to  that  judgment.  It  was  afterwards  reversed j 
however,  for  a  discontinuance  in  the  pleadings.  Sir 
A.  Broom's  doubt  might  possibly  be  grounded  on 
this,  that  the  delivery  to  Calmady  was  conditional, 
if  the  testator  would  accept  it;  and  if  so,  it  would 
not  invalidate  the  position,  which  alone  is  material 
here,    that   an    unconditional    delivery   to  a   stranger 

y  y  3  for 
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^ 


1826.        for  the  benefit  of  Uie  grantee  will  enure  immediately  to 

the  benefit  of  the  arantec,   and  will  m'ake  the  deed  a 

Doi  dem.  ° 

Gjkndki      perfect  deed,  without  any  concurrence  uy  the  grantee. 

K»^.       Aiul  tills  is  furUicr  proved  by  Jl/ard  v.  Lea.  (fl)    That 

was  debt  ojion  un  arbitration  bond;   the  award  directed, 

that  before  the  feast  of  Saint  Peter  both  parties  should 

release  to  each  other  all  actions.     Defendant  executed  a 

release  on  the  eve  of  the  feast,  and  delivered  it  to  Prim 

to  tlie  use  of  the  plaintiff,  but  the  plaintiff  did  not  know 

of  it  until  after  the  feast,  and  then  he  disagreed  to  it,  and 

whether  this  was  a  performance  of  the  condition  was  the 

question.     It  was  urged  tliat  it  was  not,  for  the  release 

took  no   efiect   till  agreement  of  the  releasee.      It  was 

answered,  it  was  immediately  a  release,  and  defendant 

could  not  plead  non  est  factum,  or  countermand  it,  and 

plaintiff  might  agree  to  it  when  he  pleased.    And  it  was 

adjudged  to  be  a  good  performance  of  the  condition,  no 

place  being  appointed  far  delivering  it,  and  the  defendant 

might  not  be  able  to  find  the  plaintiff,  and  they  relied  on 

Ta-a's  case.     This,  therefore,  was  a  confirmation,  at  a 

distance  of  twenty-eight  years,  of  Tax  v.  Bvryi    and  at 

a  still  later  period  (33  Eliz.),   it  was  again  confirmed 

in  the  great   case  of   Bidler  v.  Baker.  (6)    Lord  Coke 

explains   this   point  very  satisfactorily.    "  If  j1.  make 

an  obligation  to  B.,  and  deliver  it  to  C.  to  the  use  of 

B.,  this  is  the  deed  of  J.  presently.     But  if  C.  offer 

it  to  B.,  there  B.  may  refuse  it  in  pais,  and  thereby 

the  obligation  will  lose  its  force ;  (but,  perhaps,  in  such 

case,  A.  in  an  action  brought  on  this  obligation  cannot 

plead  non  est  factum,  because  it  was  once  his  deed,) 

and  therewith  agrees  Htl.  1  Elis-  Taw^s  case.(c)      Tlie 

fo)  2  Leon,  1 10.     CVo,  EHx.  54. 

(,b)  s  ca.  aeb. 

(e)  S.  P.  Bro.  Ah.  Dmee,  pt.  29.     3  Km,  488. 
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same  law  of  a  gift  of  goods  and  chattels,  if  the  deed  be        1826. 
delivered  to  the  use  of  the  donee,  the  goods  and  chattels      T)"""Tira. 
are  in  the  donee  presently,  before  notice  or  agreement;       GA*iioifg 
but  the  donee  may  make  refusal  in  pais,  and  by  that  the       Kvmht. 
property  and  interest  will  be  divested,  and  such  disagree- 
ment need  not  be  in  a  court  of  record.   Note,  reader,  by 
this  resolution  you  will  not  be  led  into  error  by  certain 
opinions  delivered  by  the  way  and  without  premeditation, 
in  7  Ed.  4.  7.  &c.  and  other  books  obiter,"  {a)     Upon 
these  authorities  we  are  of  opinion  that  the  delivery  of 
this  deed  by  JVi/nnej  and  putting  it  into  the  possession 
of  his  sister,  made  it  a  good  and  valid  deed  at  least  from 
the  time  it  was  put  into  the  sister's  possession. 

The  remaining  question  then  is  this,  whether  this  deed 
is  void  as  against  creditors  under  the  IS  Eliz.  c.  5.,  or  as 
against  defendant  as  a  purchaser  under  ^7  ELiz.  r.  4.  ?  As 
to  creditors,  there  was  no  proof  of  outstanding  debts  at  the 
time  of  the  trial,  nor  any  proof  of  there  being  any  cre- 
ditor except  the  defendant,  and  he  may  be  considered  in 
the  double  character  of  creditor  and  purchaser.  The  facts 
in  evidence  as  to  him  are  merely  these :  that  in  May  or 
June  1820,  Mr.  Wynne  delivered  to  his  son  a  bond  and 
mortgage  for  defendant  and  title  deeds,  and  the  mort- 
gage and  title  deeds  related  to  the  same  premises  as 
Mr.  Gamoni  mortgage.  What  was  the  nature  of  the 
defendant's  debt  did  not  appear,  or  what  was  the  con- 
sideration for  the  bond  and  mortgage.  Whether  any 
money  was  advanced  wh^n  such  bond  and  mortgage 
was  given,  or  whether  it  was  for  a  pre-existing  debt, 
whether  it  was  obtained  by  pressure  from  the  defendant, 
6r  given  voluntarily  and  of  his  own  motion  by  Mr. 
Wyme^  and  whether  the  defendant  knew  of  it  or  not,  ar<s 
points  upon  which  there  was  no  proof,  and  under  these 

(«)  QvMZ.  cites  thU  doctrine,  SaXk.  301.  in  Wankfwd  t.  WamJfwriL 

Y  y  i  oircum- 
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circumstances  we  cannot  say  the  deFendaDt  made  out  n 
case  to  entitle  liim  to  treat  Mr.  Oaman^  deed  as  Toid 
under  either  of  the  statates  of  Elizabeth.  Siionld  he  be 
able  hereafter  to  shew  (hat  his  mortgaj^  is  entitled  to 
a  preference,  the  present  Terdict  will  be  no  bar  to  his 
dnini.  For  these  reasons  we  are  of  opinion  lliat  the  mlc 
for  a  new  trial  must  be  discharged. 

Rule  disdiarged. 


T"*6ih  Runcorn   against  Doe,   on   the   Demise  of 

J.  Cooper  (in  Enor). 

^„^;°pi^:  J^JFXTMENT  for  messuages  and  land  in  the  parish 
tiffg««eii-  ^jj-  7i„nco/7i,  in  the  cojnty  of  Cheslrr.     Plea,  not 

Ku  of  owner-     p,i]ty.     ^t  the  trial  before  Warren  C.  J.  of  Ckesler,  at 

■hip  «iereised      "        ■ 

upon  UiE  land     the  Great  Sessions  for  that  county,  in  the  Summer  1823, 

ia  iitputti,  hj       ^  ^         ^  .      ■  .        1       /- 

the  leuor'taa-  it  appeared  that  the  premises  in  question  consisted  of  a 
a  tine'leiied  by  piece  of  land  lying  on  the  south  side  of  the  river 
Jme time;  and  MerseT/y  at  a  placc  whefc  the  tide  flows  and  reflows, 
praredMme*  extending  from  the  north  side  of  Btmcom  church-yard 
Jhip  by"the"'  ^°^^  ^  'o*  water  mark,  and  upon  which  some  baths 
»ic«-,  >od  gave  had  been  built.     The  lessor  of  the  plaintiff  proved,  that, 

tended  tosfaev  jg  1792,  his  ancestor  fone  J.  Cooperl  had  the  land  lying 
that  tbe  land  '  ^  ^   '  ^     ^ 

was  formerir      both  to  the  east  and  the  west  of  Rwicom  church-yard ; 

pari  of  the 

cburcb-yard ;  that  his  cattle  used  to  go  down  to  the  sea-shore,  and  de- 
fused 10  leave     pasture  on  the  banks  and  upon  tlie  place  in  question,  as 


par(i«i  to  the 


well   as   other  parts.     There  was  no  fence   to   divide 

it  from  the  adjoining  parts  of  the  shore.     Some  other 

etuw'^rf''''      '"^*'*  "^  ownership  on  his  part  were  also  proved.     The 

hold,  but  laid 

them  Ibat  tlie  Sne  «u  a  concluiiire  bar  to  lbs  vicar.      Oa  enw,  held,  that  thb  «>*  wnsg, 

and  the  judgment  was  reversed. 

An  adierae  poswasiati  for  iwenlj  yaars,  ia  not  a  bar  to  a  redra'  or  TJor,  eiatftrntfant 
the  MTUe  incumbent  who  fiulnnlLletL  1o  such  ponesakHi. 

phtintHT 


IN  THE  Seventh  Year  of  GEORGE  IV. 

plaintiff  then  gave  in  evidence  the  chirograph  of  a  fine 
levied  by  J.  Cooper  in  1797,  and  a  deed  to  lead  the  uses 
of  the  fine,  which  declared  that  it  should  enure  to  such 
uses  as  JT.  Cooper  should  appoint ;  and,  in  default  of  ap- 
pointment, to  him  and  his  heirs  for  ever.    For  the  defend- 
ant, evidence  was  given  to  show  that  tlie  river  had  made 
encroachments  upon  the  shore  opposite  Runcorn  church, 
and  that  the  locus  in  quo  had  formerly  been  part  of  the 
church-yard,  and  that  acts  of  ownership  were  exercised 
by  the  vicar  for  several  years  about  1780.     About  that 
time  two  bathing  sheds  were  built  there  by  permission  of 
the  town  of  Runcorn ;  they  remained  fifteen  years,  and 
were  then  washed  away  by  a  high  tide.    The  new  baths 
were  built  in  1822,  by  subscription  of  several  of  the  in- 
habitants of  Runcorn.    The  Chief  Justiee  having  sum- 
med up  the  evidence  so  given  to  the  jury,  the  foreman 
asked,  ^*  If  the  jury  should  be  of  opinion  that  the  firee- 
hold  of  the  place  sought  to  be  recovered  in  the  action 
was  in  the  vicar  of  Runcorn,  what  effect  the  fine  would 
have  in  point  of  law  ?*'    And  thereupon  the  counsel  for 
the  defendant  insisted,  that  it  ought  to  be  left  as  a  question 
for  the  jury  whether  the  parties  levying  the  fine  had,  at 
the  time  of  the  levying  thereof,  any  estate  of  freehold  by 
right  or  wrong  in  the  said  place ;  but  the  justices  ( fVar- 
ren  C.  J.  and  Marshall  J.)  refused  to  leave  such  question 
to  the  jury,  and  delivered  their  opinion  to  the  jury  that, 
in  point  of  law,  the  fine  was  a  conclusive  bar  to  the  vicar. 
And  the  said  justices,  at  the  request  of  the  counsel  for 
the  plaintiff,  asked  the  jury  whether  J.  Cooper  (the  lessor 
of  the  plaintiff)  had  since  been  twenty  years  in  posses- 
sion of  the  said  place.     And  the  jurors  thereupon  said 
they  were  of  opinion  that  he  had  been,  and  that  they  were 
of  opinion  that  the  right  to  the  said  place  was  in  the  vicar 

at 


1«26. 


RUMCOKN 

againU 
Doi  dem. 


CASES  IN  TRINITY  TERM 

1826.        the  time  of  the  kvylng  the  said  fine.    And  thereupon,  by 

the  direction  of  the  said  justices,  tlie  jury  found  a  verdict 

againtt  for  the  plaintiff.  A  bill  of  exceptions  was  then  tendered 
CoariK.  and  sealed;  and  the  record  having  been  removed  into 
this  court  by  writ  of  error,  the  following  errors  were 
assigned,  viz.  that  the  justices  deHvered  their  opinion 
that  the  fine  was  a  conclusive  bar  to  the  vicar,  whereas 
it  was  not  so;  and  that  they  refused  to  leave  to  the  jury 
the  t|uestion  whether  the  parties  levying  the  fine  had  at 
the  time  of  levying  it,  any  estate  of  freehold  by  right  or 
by  wFong  in  the  said  place.     Joinder  in  error. 

Parke  for  the  plaintid'  in  error.  There  can  be  no 
doubt  that  the  direction  of  the  justices  below  was  wrong- 
There  was  contradictory  evidence  as  to  the  possession 
of  the  place  in  dispute.  Then  the  lessor  of  the  plainiif 
sought  to  bind  the  right  by  giving  in  evidence  a  fine 
levied  without  proclamations,  at  least  none  were  proved. 
That  fine  would  be  void  if  the  parties  to  it  had  not 
an  estate  of  freehold.  Now,  where  a  fine  is  pleaded,  it 
may  be  answered  by  saying,  that  the  parties  had  no 
estate  of  freehold ;  and  here  the  whole  being  at  large 
upon  the  evidence,  it  was  a  question  for  the  jury  whether 
they  had  any  such  estate  or  no.  It  appears  that  the 
counsel  for  the  plaintiif  endeavoured  to  get  rid  of 
the  mistake,  by  requesting  the  justices  to  ask  the  jury, 
whether  the  lessor  had  since  been  twenty  years  in  pos- 
session ;  and  they  answered  that  he  had.  Now,  in  the 
first  place,  the  Court  cannot  take  notice  of  a  question  so 
put  to  the  jury.  They  have  not  found  a  special  verdict, 
but  generally  for  the  plaintiff  and  the  justices  never  de- 
sired the  jury  to  dismiss  the  question  of  the  fine  in  giv- 
ing their  verdict.     Secondly,  supposing  the  Court  would 

take 
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take  notice  of  this  answer,  it  does  not  shew  that  the 
plaintiff  is  entitled  to  recover.  The  jury  do  not  say  it 
was  an  adverse  possession,  nor  that  it  was  continuous ; 
they  do  not  say  when  it  began,  or  when  it  endefl.  The 
demise  was  laid  in  1822;  the  trial  was  in  1823.  Pos- 
sibly the  jury  might  not  mean  to  say  that  the  twenty 
years  had  expired  at  the  time  of  the  demise,  but  at  the 
time  of  the  trial.  They  find  nothing  as  to  the  state  of 
the  church,  whether  there  had  been  a  change  of  the 
incumbent  during  that  period;  and  as  against  th^ 
church,  twenty  years'  possession  gives  no  title. 

Cross  Serjt.  contr^.  The  question  is,  whether,  taking 
the  whole  case  into  consideration,  there  was  any  mis- 
direction. It  appeared  upon  the  evidence,  that  the  an- 
cestor of  the  lessor  of  the  plaintiff  was  in  possession  of 
the  place  in  question  in  the  year  1792,  five  years  before 
the  fine  was  levied.  Primd  facie,  possession  proves 
a  seisin  of  an  estate  of  freehold,  at  least.  In  this  case 
there  was  nothing  to  destroy  the  effect  of  that  posses- 
sion ;  the  justices  were  therefore  wai'ranted  in  assuming 
that  the  parties  to  the  fine  had  an  estate  of  freehold,  and 
then  it  would,  be  a  conclusive  bar.  ^Abbott  C.  J.  The 
old  bathing  sheds  stood  for  fifteen  years,  and  were 
washed  away  twenty-one  years  ago ;  they  must,  there- 
fore, have  been  in  existence  at  the  time  when  the  fine 
was  levied.]  There  was  no  evidence  that  they  were  put 
up  adversely  to  the  ancestor  of  the  lessor.  But  sup- 
posing the  direction  as  to  the  fine  to  be  incorrect,  still 
the  plaintiff  was  entitled  to  recover,  the  jury  having 
found  a  possession  in  him  for  twenty  years.  In  Bully 
N.  P.  1 03.  it  is  laid  down,  "  If  the  plaintiff  prove  that 
A.  was  in  the  possession  of  the  premises  in  question,  and 

that 
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that  his  lessor  is  heir  to  A.,  it  is  sufficient  primd  facie; 
for  it  shall  be  Lnteiided  that  A.  had  seisin  in  Tee  till  the 
contrary  npi^ear.  And  if  he  prove  that  his  lessor  or 
bis  nncestors  hud  possessitm  for  twenty  years  without 
interruption)  till  the  defendant  obtain  possession  it  is  a 
sufficient  title;  for  by  the  21  Jflc.  I.  r- 16.  twenty  years' 
possession  tolls  the  entry  of  the  person  having  right ; 
and,  consequently,  though  the  very  right  be  in  the  de- 
fendant, yet  he  cannot  justify  ejecting  the  plaintiff." 

Abbott  C.  J.  I  am  of  opinion,  that  the  jtidgment 
given  in  the  Court  below  must  be  reversed,  and  a  venire 
de  novo  awarded.  The  question  before  us  is  not  upon 
what  the  jury  mi^it  have  found,  but  whether  the  di- 
rection of  the  learned  judge,  that  the  fine  was  a  con- 
clusive bar  to  the  vicar,  was  right.  It  could  not  be  so 
nnlesa  the  possession  of  J".  Cooper,  who  levied  it,  existed 
at  that  time.  Upon  ihc  whole  of  the  evidence,  it  is  very 
doubtful  whether  it  was  in  him  or  not.  Then  a  question 
was  pot  to  the  jury,  to  which  they  answered,  that  the 
lessor  of  the  plaintiff  had  been  in  possessoon  twenty 
years  since  the  fine,  but  that  they  were  of  opinion,  that 
at  the  time  when  the  fine  was  levied,  the  right  was  in  the 
vicar;  and  thereupon,  by  the  direction  of  the  justices, 
a  verdict  was  found  for  the  plaintiff.  Even  supposing 
the  fact  of  the  twenty  years'  possession,  to  hare  been 
found  with  all  that  precision,  the  want  of  which  has 
been  pointed  out  by  the  counsel  f(>r  the  plaintiff  in 
error,  it  would  be  difficult  to  say  that  it  remedied  the 
direction  of  the  learned  judge  an  to  the  other  matter. 
But  that  finding  was  very  loose,  and  accompanied  by 
the  obsei-vation  as  to  the  right  of  the  vicar.  Now,  pos- 
session is  not,  in  general,  evidence  against  a  rector  or 

vicar. 
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vicar,  unless  against  the  same  person  who  has  sub- 
mitted to  that  possession  (a),  and  it  does  not  appear  in 
this  case,  whether,  during  the  period  in  question,  the 
incumbent  of  Runcorn  has  or  has  not  been  changed.  It 
is  said,  that  there  was  no  evidence  to  shew  that  the  land 
in  question  was  ever  the  property  of  any  person  but  tbe 
lessor  of  the  plaintiff,  and  his  ancestors.  But  the 
church-yard  intervened  between  the  different  parts  of 
their  property  lying  above  the  shore,  and  there  was 
considerable  evidence  to  shew,  tliat  the  place  in  question 
was  formerly  part  of  the  church-yard.  For  these  rea- 
sons, I  am  of  opinion  that,  upon  the  whole  finding, 
enough  does  not  appear  to  sustain  the  judgment  for  the 
plaintiff  below. 


1826;. 


RUMCOMT 

agjBtnii 

Dos  dtak 

CoorsK. 


Bayley  J.  I  am  of  the  same  opinion.  A  fine  is  by  the 
common  law  conclusive  upon  parties  and  privies,  but 
not  upon  strangers,  unless  it  be  with  proclamations.  In 
the  present  case,  no  proclamations  were  proved  to  have 
been  made.  But  even  if  they  had,  the  fine  would  not  be 
binding,  unless  the  party  levying  it  bad  at  the  time  an 
estate  of  freehold  by  right  or  by  wrong.  Upon  the  evi- 
dence, I  think  that  the  justices  below  were  not  warranted 
in  assuming  that  the  ancestor  of  the  lessor  of  the  plains 
tiff  had  any  estate  of  freehold.  (The  learned  judge  then 
commented  upon  the  evidence  to  shew,  that  some  time 
before  the  fine  the  freehold  was  not  in  J.  Cooper^  but  in 
the  vicar.)  If  it  was  in  the  vicar,  J.  Cooper  could  not 
afterwards  obtain  the  freehold  by  right,  for  the  vicar  had 
no  power  to  alien*  Then,  with  respect  to  tbe  finding  of 
the  twenty  years'  possession,    in  order  to   make  that 

(o)  S%e  Croft  v.  HowtU  Flowd.  558.  and  tbe  note  by  Ptowd.  in  Stowd 
¥•  Z9¥cht  Ibkl  375.  Barker  v.  BichinUfffh  4  J9.  f-  ^.  579. 

availing. 
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availing,  the  Boding  eboiild  havi^  been  in  precise  and 
definite  language.  But  the  jury  do  not  say  whether  it 
was  adverse  or  not,  nor  do  they  say  when  the  twenty 
years  expii-ed.  That  finding  cannot,  therefore,  be  made 
use  of  to  support  the  judgment  in  favour  oF  the  phia' 
tiff  below. 

HoLROYD  and  Littledale  Js.  concurred. 

Judgment  reversed,  and  venire  de  novo  awarded. 


The  King  against  Lacv,  Clerk. 


Wbcra  u  in- 
doiura  Kt  di. 
neud  ihu  all 
gml  tilbei 
payable  to  tbe 
rector  of  ihe 
pariib,  abould 

guutaed,  and 


alion  for  tbe 

rector:    Held, 
that  tbe  rector 


T  J  PON  an  appeal  by  the  Rev.  Richard  Lacy,  rector 
of  the  parish  of  fVhislon,  against  an  order  made  by 
8  magistrate  for  the  payment  of  the  sum  of  12?,  5s., 
being  the  amount  of  an  highway  assessment  upon  him 
for  the  township  of  Whislon ;  the  sessions  confirmed 
the  order,  subject  to  opinion  of  this  Court  upon  the  fol- 
lowing case.  In  the  56  G.  9.  an  .act  was  passed,  iutitled 
an  act  for  inclosing  lands  in  the  parish  of  Whiston,  in 
the  county  of  York,  in  which  act  is  the  following 
clause :  "  And  whereas  it  is  convenient  and  desirable 
that  all  and  singular  the  great  tithes  rendered  or  pay- 
able in  kind  or  otherwise,  and  all  ecclesiastical  dues, 
moduses,  compositions,  or  other  payments  in  money  or 
prescriptive  rights  whatsoever  in  lieu  thereof  which  can 
or  may  henceforth  arise  or  grow  due  or  payable  to  the 
said  Richard  Lacj/  and  his  successors,  rectors  of  the 
parish  of  Whiston  aforesaid,  for  the  time  being,  out  of 
or  from  or  for  and  in  respect  as  well  of  the  said  several 
commons  and  parcels  of  waste  ground  by  this  act 
directed 
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directed  to  be  divided,  allotted,  and  enclosed,  as  of  the  1826. 
several  and  respective  messuages,  cottages,  tofts,  garths, 
gardens,  orchards,  and  ancient  inclosed  lands  and  ajainu 
grounds,  and  other  hereditaments  situate,  lying,  and 
being  within  the  said  parish,  shall  be  abolished  and 
extinguished,  and  that  in  lieu  thereof  within  so  much  of 
the  said  parish  as  lies  within  the  said  manor  of  Whiston^ 
an  adequate  compensation  should  be  made  to  the  said 
Richard  Lacy  and  his  successors,  rectors  of  the  parish 
of  Whiston  aforesaid,  for  the  time  being,  by  a  corn  rent 
or  rents,  as  hereinafter  is  mentioned,  and  that  in  lieu 
thereof,  within  so  much  of  the  said  parish  as  lies  within 
the  said  manor  of  Morthen,  an  adequate  compensation 
should  be  made  to  the  said  Richard  Lacy  and  hhs  suc- 
cessors, by  an  allotment  or  allotments  of  land  as  herein- 
after also  mentioned :  Be  it  therefore  enacted,  that  the 
said  commissioners  shall,  and  they  are  hereby  required 
to  ascertain  the  net  value  of  all  great  tithes  and  mo- 
duses  issuing  or  that  may  arise  and  renew  from  out  of, 
in,  or  upon  so  much  of  the  said  commons  and  ancient 
inclosures  of  the  said  parish  as  lie  within  the  said  manor 
of  Whiston^  with  respect  to  each  owner's  or  proprietor's 
share  thereof,  and  to  affix  a  fair  clear  annual  rent  or 
sum  of  money  per  acre  in  lieu  of  such  great  tithes  and 
moduses,  and  as  nn  adequate  compensation  and  satisfac- 
tion for  the  same,  to  the  said  Richard  Lacy  and  hisr  suc- 
cessors, rectors  of  Whiston  aforesaid ;  and  shall  in  and 
by  their  award  hereinafter  directed  to  be  made,  ascertain 
and  distinctly  set  forth  against  the  name  of  each  owner 
of  common  allotment  and  ancient  inclosures,  at  the  time 
of  making  such  their  award,  the  exact  measurement  of 
each  field  or  inclosure  constituting  his,  her,  or  their 
property  within  the  manor  of  Whiston  aforesaid,  and  the 

annual 
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iDual  rents  or  sums  of  money  per  acre  to  be  hereafttr 
issuing  from  each  field  or  inclosure  respeciivelyf  in  lieu 
of  all  great  tithes  and  moduses  as  aforesaid ;  which  said 
rents  and  sums  of  money  shall  be  payable  and  pad  for 
ever  by  the  several  owners  or  occupiers  thertof  by  foiuf 
equal  quarterly  payments  in  every  year ;  that  is  lo  say, 
llie  laib  day  of  Fchruarj/,  the  12th  day  of  Matf,  tlra 
12lh  day  o^  August ^  and  the  12ih  day  of  November^  the 
first  payment  thereof  to  begin  and  be  made  on  the  I2lli 
day  of  J-'cbntaiy  in  such  year  as  the  said  commissioners 
in  tlieir  award  shall  order  or  direct."  The  rector  was  to 
have  an  allotment  in  heu  of  small  tithes.  In  the  ycac 
1S25  the  Rev.  R.  Lacy  was  rated  for  the  repairs  of  the 
highways  In  the  township  of  U'histoti,  at  the  sum  of 
12/.  5s.  in  respect  of  the  corn  rents  given  to  him  in  lieu 
of  tithes.  This  he  refused  to  pay,  and  upon  such  refusal 
tlic  order  appealed  agaiKst  was  mode. 


Tindal  in  support  of  the  order  of  sessions.  The  corn 
Ant  in  this  case  was  rateable  to  the  repair  of  the  high- 
ways. By  the  13  G.  3.  c.  78.  s,  15.  the  assessments  aie 
to  be  made  "  upon  every  occupier  of  lands,  tenement 
woods,  (Mes,  and  hereditaments  within  the  partsii, 
township,  or  place,"  and  the  only  substantial  question 
is,  whether  the  corn  rent  be  by  substitution  tithe  ?  It  is 
ff.ven  in  lieu  of  the  great  tithes,  payable  in  kind  or 
otherwise,  and  all  ecclesiastical  dues,  modusesi  compo- 
sitions, or  other  payments.  Unless  there  are  some 
words  expressly  exempting  it,  tliis  rent  will  be  liable  lo 
all  burthens  to  which  the  tithes  were  liable,  Laamdes  v. 
Home  [a).  Rex  v.  Boldero.  (i)     In  Bex  v.  Toms  {c^  and 


(a)  SIF.BI.125S. 
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Chaifield  v.  Huston  (a),  an  express  exemption  from  aH        1826. 

rates  and  taxes  was  given.     Perhaps  the  expression  net 

value  in  the  inclosure  act  may  be  relied  upon ;  but  that        againti 

Lact. 

only  means  the  value  of  the  tithe^  minus  the  expence  of 
collecting  it.  It  would  be  impossible  to  make  an  esti- 
mate of  the  poor  and  highway  rates,  which  are  fluctuat- 
ing charges,  so  as  to  ascertain  the  net  value  after  allow- 
ing for  those  rates. 

* 

Blackbtame^  contm.  A  corn  rent,  such  as  that  now  in 
question,  is  not  rateable  to  the  repair  of  the  highways 
under  the  1 3  G.  S.  c.  78.  Secondly,  this  rent  is  expressly 
exempted  from  any  such  charge  by  the  act  for  enclosing 
lands  in  the  parish  of  Whiston.  No  analogy  exists  be- 
tween poor  rates  and  highway  rates,  and,  therefore,  no 
legitimate  inference  can  be  drawn  in  favor  of  the  present 
rate  from  the  cases  which  have  been  decided  upon  the 
43  Eliz^  c.  2.  That  statute  makes  rectors  and  vicars  liable 
to  be  rated  eo  nomine,  and  there  was  good  reason  for 
such  a  provision.  In  early  times,  when  there  was  no  legflT 
provision  for  the  poor,  parsons  were  under  a  spiritual 
obligation  to  relieve  them  out  of  the  profits  of  their 
livings,  and,  therefore,  it  was  to  be  expected  that  the 
statute  would  make  them  liable  to  be  rated  for  the  pro- 
fits of  their  benefices,  in  whatever  way  those  profits 
were  derived.  The  object  of  the  highway  act  appears 
to  have  been  to  cast  the  burthen  of  repairing  roads  upon 
those  who  used  them,  and  accofttngly  we  find  that  sta- 
tute-work is  to  be  done  or  compounded  for  in  proportion 
to  the  value  of  the  lands  in  the  occupation  of  the  party 
charged,  or  the  number  of  teams  kept  by  him.     This 

(o)  3J5r.4f  C  865. 

Vol.  V.  Z  z  difference 
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1826.        (liflerence  between  the  Iwo  statuKs  was  pointed  out  by 
this  Court  tn  Rex  v.  Jmlices  of  Buckinghamskirc  (a), 


ThaKii 


agsiiiJi  where  they  refused  to  compel  the  justices  to  enforce  by 
a  distress  warrant  the  payment  of  a  highway  rate  made 
upon  a  parson  in  respect  of  tithes  which  lie  had  let. 
And  in  Uiuhrhill  v.  ElUcombe  (//)  the  Court  of  Exclie- 
quer  seem  to  have  thought  n  parson  not  Hable  to  be 
rated  under  such  circumstances.  Secondly,  the  in- 
dosure  act  expressly  exempts  this  rent  from  highway 
and  all  other  rales.  Tliis  exemption  does  not  depenJ 
merely  uiK>n  the  provision  that  tlte  commissioners  sliall 
calcutnte  the  rent  upon  the  we/  mlw  of  the  great  tithes, 
&c.,  although  that  expression  would  very  fairly  admit 
of  the  construction  now  contended  for;  but  the  statute 
goes  on  to  sny,  that  they  shall  affix  a  fair  ciear  annual 
rent  or  sum  of  money  in  heu  of  such  tithes,  SiC  Now 
a  rent  amnot  be  clear  which  is  subject  to  rateft.  and, 
therefore,  full  effect  will  not  be  given  to  the  words  of 
the  statute,  unless  the  order  of  sessions  is  quashed. 

Cur,  adv.  vuU. 

Bavlev  J.  delivered  the  judgment  of  the  Court 
The  question  in  this  case  was,  whether  certain  com 
rents  payable  under  an  inclosure  act,  in  lieu  of  tithes 
and  moduses,  in  the  township  of  V/hision,  were  litd)le  to 
be  assessed  to  the  highway  rate.  Two  points  were  in- 
sisted upon  in  opposition  to  the  rate ;  one  that  the  iu- 
closure  act  virtually  exempted  them,  because  it  fixed 
the  rents  according  to  the  set  value  of  tithes  and 
moduses,  and  it  was  insisted  that  by  net  value  was  to 
be  understood  the  value  free  from  rates ;  the  other,  that 

(o)   1  B.  X:  C.  4S5.  (b)    1  M'Ldltm  ,J-  I'oBng*,  ASO. 

ordinary 
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ordinary  tithes,  i.  e.  tithes  not  being  impropriate  or  1826. 
appropriations  of  tithes,  were  not  in  any  case  liable  to 
the  highway  rate,  and  that  the  com  rents  which  were  agaimt 
payable  in  lieu  of  such  tithes  were,  therefore,  also  free. 
Since  the  case  of  Rex  v.  Boldero{a)f  it  n^ust  be  con- 
sidered as  settled  that,  upon  the  second  point,  the  corn 
rents  would  stand  upon  the  footing  of  tithes  and  moduses 
for  which  they  were  substituted^  and  that  if  the  tithes 
and  moduses  would  have  been  liable,  the  corn  rents, 
unless  specially  exempt  by  the  inclosnre  act,  are  liable. 
Are  the  com  rents,  then,  specially  exempt  by  the  inclosure  ^ 
act?  The  parish  of  Whiston  contains  two  manors,  the 
manor  of  Whiston^  and  the  manor  of  Morthen^  and  the 
act  applies  to  both.  I  collect  from  the  case  that  part  of 
the  parish  constitutes  a  distinct  township,  the  township 
of  Whiston^  and  it  is  to  that  township  only  the  rate  ap- 
plies. The  act  directs  that  the  rector,  who  is  rector  of 
the  parish^  shall  have,  out  of  the  wastes  in  both  manors, 
an  allotment  equivalent  in  value  to  all  the  small  tithes 
and  payments  in  lieu  of  small  tithes  within  the  said 
manors,  regard  being  had  to  the  amount  of  the  small 
tithes  payable  out  of  the  old  inclosures  and  commons 
within  each  of  the  manors  respectively.  No  provision 
is  made  for  exempting  that  allotment  from  parochial 
rates,  and  it  would,  therefore,  of  course  be  liable  to  coif- 
tribute  to  them.  The  statute  then  makes  a  provision 
•in  lieu  of  great  tithes,  and  directs,  that  compensation 
shall  be  made  for  what  arises  in  Whiston  manor  by  com 
rents,  and  for  what  arises  in  Morthen  manor  by  an  allot- 
ment; but  there  is  no  clause  to  exempt  the  allotment 
from  its  proportion  of  parochial  burthens,  and  of  course 

(a)  4i?.  ^C.  467. 
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reSG.       it  would  be  liable.     The  com mUsi oners  nre  directed  to 
ascertain  the  net  value  of  all  great  tithes  and  moduses 

W''"'  in  fffiision,  with  respect  to  each  owner's  share  tbereof, 
and  to  affix  a  fair  clear  annual  rent  per  acre  in  lieu  of 
such  great  tithes  and  modnses ;  and  the  question  is,  what 
'  is  here  meant  by  the  net  value  of  the  great  tithes  and 
moduses.  If  by  net  is  meant,  not  only  allowing  for  the 
expcnces  of  collecting  and  getting  in,  but  deductinjj  also 
all  parochial  burthens  thereon,  the  rents  are  exempt; 
hut  if  the  word  "  net "  refers  only  to  the  expences  of 
collecting  and  getting  in,  the  act  leaves  them  liable  to 
the  parocfaial  burthens  they  would  otherwise  have  to 
beai' ;  and  it  seems  to  us  it  refers  to  the  expences  of  col- 
lecting and  getting  in  only.  Those  expences  may  easily 
be  computed :  they  will  seldom  vary  except  as  the  piice 
of  labour  and  the  accidents  of  each  season  vary ;  but  the 
parochial  burthens  may  vary  in  a  much  greater  degree; 
and  had  it  been  intended  to  exempt  the  rector  from  con- 
tributing to  them  in  respect  of  the  corn  rent,  it  can 
hardly  be  supposed  he  would  have  been  left  liable  in 
respect  of  his  allotments.  The  probability  is,  he  would 
have  been  wholly  exempted,  or  wholly  liable. 

Then  is  the  highway  act  confined  to  tithes  impro- 
priate, and  propriations  of  tithes  ?  By  the  highway  act 
13  O.  3.  c.  78.  s.  45.  the  assessment  is  to  be  made  upon 
every  occupier  of  lands,  fenemenls,  woods,  tithes,  and 
hereditaments  within  the  parish ;  language  very  difTerent 
from  what  is  used  in  43  iJ/f":.  c.  2.  for  the  poor  rate. 
The  assessment  there  is  to  be  made  upon  every  in- 
habitant, parson,  and  vicar,  and  every  other  occupier  of 
lands,  houses,  tithes  impfopriate,  propriations  of  tithes, 
coal-mines,  or  saleable  underwoods.  The  reason  of 
1 3  speci- 


Lact. 


IN  THE  Seventh  Year  of  GEORGE  IV.  709 

specifying  tithes  impropriate  and  propriations  of  tithes  1826. 
there  might  be,  because  every  other  description  of  tithe, 
all  in  the  hands  of  the  incumbent,  would  come  into  (gainst 
charge  under  the  words  parson  and  vicar,  and  the 
particular  descriptions  of  tithes  might  be  added  to 
take  in  what  might  be  in  lay  hands,  and  would  not  be 
reached  by  the  words  **  parson  or  vicar ;"  and  the  legis- 
lature might  studiously  have  it  in  view  to  include  every 
description  of  tithes,  in  whatever  hands  it  might  be» 
And  in  the  highway  act,  where  the  legislature  has  usvd 
the  general  word  tithes,  it  must  extend  to  every  descrip- 
tion of  tithes,  unless  a  clear  intention  to  confine  it  can 
be  collected  from  the  act.  We  can  find  no  such  in- 
tention, and  are  therefore  of  opinion  that  these  corn 
rents,  which  are  in  substance  tithe,  are  liable  to  the 
rate. 

Order  of  sessions  confirmed. 


GooDTiTLE  on  the  Denfiise  of  Dodwell  against  Saturday, 

^_  June  lOth. 

GiBBS. 


17JECTMENT  for  lands  in  the  parish  of  White  Wal^  By  ie«eand 

/»    r»  -rii  I  release  JW.  ^. 

tham,  m  the  county  of  Berks.     Plea,  the  general  conveyed  to 
issue.     At  the  trial  before  Butrough  J.y  at  the  Berks/iire  his  heirs  and 
Summer  assizes,  1825,  a  verdict  was  found  for  the  plain-  fr^hoWMd 
tiff,  subject  to  the  opinion  of  this  Court  upon  the  fol-  ^^**to  hold 
lowing  case :  Martha  Hatton  in  her  lifetime,  and  at  the  ^^  ^™®  ""?? 

o  '  tliesaid  J,  W.y 

time  of  the  makiniz  of  the  surrender  to  the  use  of  her  ^"  heirs  and 

^  assigns,  from 

and  immedi- 
ately after  the  death  of  M.  H.^  to,  for,  and  upon  the  several  uses,  ends,  intents,  and 
purposes  thereinafter  mentioned  :   Held,  that,  by  the  premises,  an  immediate  estate  of 
freehold  was  given  to  J.  W-,  and  that  tlie  habendum  had  not  the  eflect  of  rendering  the 
deed  void  as  giving  a  freehold  in  futuro. 

Z  z  3  will, 


OOOPTITI.I 
OUB. 
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will,  mill  mailing  such  will  and  executing  the  deeds 
hereafter  mentioned,  was  seised  of  estates  of  inherttaiice 
in  tee  simple  in  the  premises  in  question,  consisting  of  a 
messuage  nnd  buildings,  and  about  five  acres  and  a  half 
of  freehold  land,  and  three  closes  of  land  which  are 
copyhold,  situate  as  aforesaid,  nnd  being  so  seised,  she 
on  the  9tii  of  Fcbrttanj  1763,  surrendered  the  said  copy- 
liold  premises  to  (tiid  for  such  uses,  iulents,  and  puiposes, 
and  to  and  for  the  benefit  ofsuch  person  and  pei'sons,  and 
hb,  her,  mid  their  heirs,  as  the  said  Murlha  Haltoti  by  her 
last  will  and  testament  in  writing  already  had  or  m  any 
time  thereafter  should  limii,  direct,  appoint,  or  j^ve  the 
same  Martha  Hallon  duly  executed  a  lease  and  release 
of  the  said  freehold  premises  as  follows:  The  lease 
without  date,  and  the  release  bearing  date  the  S9th  day 
ofJiily  1768,  and  made  between  Martha  Hatton  of  the 
one  part,  and  John  Westbrooh  the  elder  of  the  other  part, 
and  by  the  latter  indenture  il  "'as  witnessed,  that  for  the 
settling  and  assuring  the  messuages  or  tenements,  lands, 
hereditaments,  and  premises  thereinafter  mentioned,  lu 
and  for  the  several  uses,  intents,  and  purposes  theran- 
after  particularly  mentioned,  the  said  Martha  Hatton  for 
and  in  consideration  of  the  sum  of  ten  shillings,  &c. 
paid  by  the  said  John  Westbrook  the  elder,  the  receipt 
whereof  was  thereby  acknowledged,  and  for  other 
causes  and  considerations  thereunto  moving,  did  grant, 
bargain,  sell,  alien,  release,  and  confirm  unto  the 
Giud  John  Westbrook  the  elder,  (in  his  actual  possession 
then  being  by  virtue  of  a  bargain  and  sale  to  him 
thereof  mnde  for  one  whole  year,  by  indenture  bearing 
date  the  day  next  before  the  day  of  the  date  of  the  in- 
denture of  release,  nnd  by  force  of  the  statute  mnde  for 
trans- 
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transferring  uses  into  possession,)  and  to  his  heirs  and        1826. 
assigns,  divers  hereditaments,  including  by  description        — — 

GOODTITLK 

the  freehold  and  copyhold  premises  in  question,  to  hold  against 
the  same  unto  the  said  John  fVestbrook  the  elder,  his 
heirs  and  assigns,  from  and  immediately  after  the 
decease  of  the  said  Martha  Hattorij  to,  for,  and  upon 
the  several  uses,  ends,  intents,  and  purposes  thereinafter 
mentioned,  expressed,  and  declared  of  and  concerning 
the  same ;  that  is  to  say,  to  the  use  of  the  said  John 
Westbrook  the  elder  (from  and  immediately  after  the  de- 
cease of  the  said  Martha  Hatton)  and  Anna  his  wife» 
and  their  assigns  for  and  during  the  term  of  their 
natural  lives,  and  the  life  of  the  longer  liver  of  them ; 
and  from  and  after  the  decease  of  the  survivor  of  them, 
the  said  John  fVestbrook  the  elder  and  Anna  his  wife,  to 
the  use  and  behoof  of  John  fVestbrook  the  younger,  son 
of  the  said  John  fVestbivok  the  elder,  and  his  assigns^ 
for  and  during  the  term  of  his  natural  life,  without  im- 
peachment of  waste,  and  from  and  after  the  decease  of 
the  said  John  fVestbrook  the  younger,  to  the  use  and  be- 
hoof of  the  first  and  other  sons  of  the  body  bf  the  said 
John  fVestbrook  the.  younger,  lawfully  to  be  begotten 
severally  and  successively,  and  the  heirs  male  of  the 
body  of  such  first  and  other  sons  lawfully  issuing ;  and 
for  want  of  such  issue,  to  the  use  and  behoof  of  Hatton^ 
the  daughter  of  the  said  John  fVestbrook  the  elder,  and 
Anna  his  wife,  her  heirs  and  assigns  for  ever.  And  the 
said  Martha  Hattofi  covenanted  for  further  assurance  of 
the  said  freehold  and  copyhold  prembes  to  the  uses 
aforesaid,  but  no  surrender  was  made  of  the  copyhold 
lands  to  the  uses  aforesaid.  The  lessor  of  the  plaintiff  was 
the  daughter  ot  Hatton  (the  daughter  of  John  fVestbrook 
and  Anna  his  wife,)  by  Henry  DodweU,  her  husband. 

Z  z  4  John 


CASES  «  TRINITY  TEEM 


1 


Goonrrau 

SlIM. 


John  WeUbrouk  the  elder  and  John  Westbrook  the 
younger  suffered  a  recovery  in  I??*;  but  it  was  admitted 
tliat  it  did  not  bar  the  remainder  given  to  Hatlon  fi'est- 
brook  by  the  release  of  1768,  tlie  only  cjuestion  raised 
being  as  to  the  vnlidity  of  ilmt  deed.  The  case  was 
argued  on  a  former  day  in  this  term  by 

Cmtf  for  the  lessor  of  Uie  plaintiff.  The  tguestion 
turns  upon  the  habendum  in  llie  deed  bearing  date  the 
29th  oi.Tulif  1768.  it  is  contended,  diat  (he  habendum 
gave  rni  estate  of  freehold  in  future,  and  is  therefore 
void.  In  the  granting  part,  the  estate  given  to  J.  W.  the 
elder  is  express  and  certain ;  it  ia  to  him,  his  heirs,  and 
assigns;  then  follows  the  habendum,  "to  hold  the  same 
unto  the  said  J.  TV.  the  elder,  his  lieire  and  assigns,  from 
«ad  ioiuicdiattiiy  after  the  tlocca«c  of  (he  soiil  Maitiia 
Hatton,  to,  for,  and  upon  the  seTeraL  mes*  en^  ia- 
tents,  and  purposes  hereinafter  mentioned,"  &c.  Now 
the  habendum  may  very  fairly  be  read  with  a  stop 
after  the  words  "  heirs  and  assigns."  If  so,  the  grant 
would  be  immediate,  although  certain  uses  might  arise 
in  futuro.  But  an  habendum  is  nqt  an  essential  part  of 
a  deed  (a),  and  if  it  is  repugnant  to  the  granting  part, 
it  must  be  rejected.  There  are,  indeed,  cases  ap)»- 
rently  warranting  a  different  conclusion ;  but  upon  ex- 
amination it  will  be  found  that  they  are  distinguishable 
from  the  present  case.  The  rule  is  this ;  if  an  estate  be 
granted  in  any  premises,  and  that  grant  is  express  and 
certain,  tlie  habendum  shall  not  vitiate  it,  for  utile  per 
inutile  non  vitiatur.     But  if  the  estate  granted  in  the 

(a)  Shcp.  ToMk.  K. 


Glass. 
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premises  be  not  express,  but  arising  by  implication  of  1B26. 
law,  there  a  void  habendum,  or  one  difiering  materially 
from  the  grant,  may  defeat  it,  Shep.  Touch.  112.  Bald--  a^ainu 
win's  case  (cr),  Stukeley  v.  Butler  (6),  and  Carter  v.  Madg" 
wick^c)^  which  last  case  is  expressly  in  point  for  the 
present  lessor  of  the  plaintiff*.  It  is  true  that  in  Buckler^s 
case  (J),  where  tenant  for  life  having  made  a  lease  for 
years,  granted  tenementa  praedicta  to  C  habendum, 
from  the  feast  of  the  Nativity  of  Saint  John  the  Baptist 
next  following,  for  life,  the  grant  was  held  void,  for  that 
an  estate  of  freehold  cannot  commence  in  futuro.  But 
there  it  was  observed,  that  the  habendum  was  not  con- 
trary to  the  premises,  for  no  certain  estate  was  contained 
in  the  premises,  but  generally  the  land  given  and 
granted,  which  might  be  qualified  by  the  habendum  to 
an  estate  for  years  or  at  will.  And  in  Hogg  v.  Cross  {e\ 
where  an  habendum  for  an  estate  of  freehold  in  futuro 
was  held  to  make  the  grant  void^  the  Court  proceeded 
upon  the  ground  that  it  was  the  purport  of  the  deed 
that  nothing  should  pass  till  after  the  death  of  the 
grantor,  and  that  nothing  should  pass  but  according  to 
the  intent;  which  rule  has  been  adopted  in  many 
modem  cases,  Boe  v.  Trammer  {f\  Osmond  v.  Shecffe  (g). 
In  Underhay  v.  Underhay  (h\  one  having  leased  his  land 
to  three  for  their  lives,  granted  the  reversion  habendum 
to  the  grantee  for  his  life,  and  then  added,  **  which  said 
estate  for  life  is  to  begin  after  the  death  of  the  three 
first  lessees,"  and  that  was  adjudged  a  good  estate  in 
reversion  for  life.    Thus  then  it  appears  that  there  is  no 

(a)  2  Co.  25.  {b)  Hob.  168. 

(c)  3  Lev,  359.  {d)  2  Cb,  55. 

(c)  Cro.EHx.254.  (f)  2WUU.15. 

(jg)  3  Lev.  370.  (A)  Cited  in  Uok.  171.   Cro.  Eliz.  269.  &  C. 
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objection  to  the  grauting  pari  of"  this  deed  by  the  com- 
mon law;  secondly,  there  is  no  objecijon  to  the  limit- 
ation of  uses.  The  greatest  effect  produced  by  the 
statute  of  uses  is,  that  by  its  operation  the  legal  estate  of 
freehold  passes  in  futnro ;  for  there  is  no  doubt  tlint  a 
limitation  by  way  of  djiringinf;  use  is  good  provi<Ied  the 
event  whereupon  the  use  is  to  arise  is  to  happen  within 
what  the  law  considers  a  reasonable  time;  that  is,  a  life 
or  lives  in  beinj;  and  twenty-one  years  after,  which  ap- 
pears to  have  been  the  cose  in  Davis  v.  Sjtced^a),  Itoe 
V.  Tranmer,  Osman  v,  Sheaje,  and  Pybus  v.  Milford  (A). 

Preston  contrfi.  If  the  objection  that  the  conveyance  is 
of  a  freehold  in  futuro,  and  therefore  void,  be  well 
founded,  the  uses  cannot  arise,  debile  fundamentum 
fallit  opus.  In  all  the  cases  which  have  been  cited,  it 
WIS  held,  that  die  oonveyance  t^ientad  u  a  comuiC 
to  stand  sebed.  The  only  case  in  point  cited  for  the 
plaintiff  was  Carter  v.  Madgmci .-  but  that  is  not  fotmd 
in  any  other  r^orter  but  Levins,  although  nearly  all 
the  other  cases  in  that  book  are :  it  does  not  appear  to 
have  been  ever  quoted  or  relied  upon  by  any  Judge, 
and  is  contrary  to  every  principle  of  law,  and  every  rule 
applied  to  the  exposition  of  deeds  (c).  The  case  was 
thus :  **  Parker  seised  in  fee,  by  indenture  between  him 
and  J,  B.  his  grandson,  the  lessor,  in  consideration  of 
affection  and  55.,  granted,  bai^ined,  and  sold  to  the 
lessor  and  his  heirs  the  tenements  in  question,  haben- 
dum, immediately  afler  his  death,  to  the  lessor  and  the 
heirs  male  of  his  body,"  with  divers  remainders  over; 
and  the  Court,  by  their  judgment,  that  the  estate  passed 

(o)  2  5dit.676.  (*}    1  Vtntr.r,^2. 

(c)  It  is  found  in  Com.  Dig.  til.  Fail,  (£  la) 


IN  THE  Seventh  Year  of  GEORGE  IV. 


715 


immediately  by  the  premises,  made  that  a  fee  which  was 
intended  to  be  an  estate  tail,  and  made  that  a  grant  of 
the  estate  immediately  which  was  intended  to  be  a  grant 
in  futuro,  reserving  a  life  estate  to  the  grantor.  It 
might  have  been  good  as  a  covenant  to  stand  seised ; 
but  the  Court  did  not  avail  themselves  of  that  doc- 
trine, as  in  Osman  v.  Sheqfc,  The  habendum  cer- 
tainly is  not  essential  to  a  deed ;  but  when  inserted,  it 
is  most  essential,  unless  it  be  absolutely  repugnant  to 
the  granting  part.  Stukeley  v.  Butler,  and  the  other 
cases  in  which  it  has  been  held,  that  if  there  be  a  grant 
of  an  express  estate,  followed  by  an  habendum  repug- 
nant to  that  grant,  the  habendum  is  void,  may  be  ad- 
mitted ;  but  the  question  has  always  turned  upon  the 
repugnancy.  Thus  where  a  grant  is  to  A.  and  his 
heirs,  habendum  for  the  life  of  ^,  that  is  clearly  repugn 
nant  (a).  [Bayley  J.  If  the  deed  be  read  with  a  stop 
after  ^^  habendum  unto  J,  W.y  his  heirs  and  assigns," 
then  nothing  is  postponed  but  the  use ;  the  seisin  is  given 
immediately.]  The  deed  must  be  read  as  if  it  had^been 
made  before  the  statute  of  uses.  Putting  the  uses  out 
of  view,  the  conveyance  is  U>  A.  and  his  heirs,  haben- 
dum in  iuturo.  The  declaration  of  uses  does  not 
commence  until  after  the  habendum  is  closed ;  Braine 
V.  Deakon*  {b)  It  is  admitted,  that  the  habendum  may 
control  the  grant  where  the  estate  is  not  express ;  it 
may  be  a  grant  in  fee  or  in  tail,  in  praesenti  or  in  futuro, 
and  that  is  to  be  explained  by  the  habendum,  2  Boll* 
Abr.  Grantf  p.  68  (c).  Here  the  estate  granted  is  not 
express ;  it  is  to  A.  and  his  heirs ;  but  they  were  in- 

(a)  Plowd,lB3. 

(6)  Preston  on  Estates,  229. 

(c)  Thus,  a  grant  to  **  A,  and  Ins  hdrt*'  may  be  mtnined  by  tbclia- 
bendum  to  the  heirs  of  the  body.  Thurman*^  case,  2  Roll,  Abr.  Grant, 
K.  pi.  24. 

tended 
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182S.        teniitid  to  Uike  in  the  particular  mwie  j)ointed  out  by 
the  habcndiiin. 

Citr.  adv.  viiU. 


ofriiTitt 


Abbott  C.  J.  now  (Jelivered  the  juclgiuent  of  the 
Court. 

This  came  before  the  Court  upon  a  special  case, 
whicli  was  argued  during  the  present  term.  The  only 
question  raised  was  upon  the  validity  of  a  deecl  executed 
by  Martha  Hatton,  as  to  the  freehold  tenements  tlierein 
mentioned.  After  stating  the  facts  ol'  the  case,  the  Lord 
Chief  Justice  proceeded  as  follows: 

The  objection  made  to  the  validly  of  the  deed  was, 
that  it  is  a  grant  of  a  freehold  to  commence  in  futiiro; 
and  if  this  be  its  true  effect,  it  is  undoubtedly  void.  The 
(]uestioa  whether  this  be  its  true  effect,  depends  upon 
the  operation  of  the  habendum.  If  the  habendum  is  to 
bo  considered  as  the  operating  part  of  the  deed,  the 
deed  will  be  an  attempt  to  convey  a  freehold  in  future. 
If  the  part  called  the  premises  be  the  operating  part, 
and  the  habendum  can  be  rejected,  or  considered  only  as 
(jualifying  the  premises,  apresent  freehold  will  pass,  and 
the  deed  will  be  good.  Many  cases  were  quoted  in  the 
argument,  to  which  it  is  not  necessary  to  advert  again. 
The  distinction  as  to  the  efTectof  the  habendum  between 
deeds  in  which  the  premises  expressly  mention  an  estate 
or  interest,  and  those  in  which  the  premises  merely 
describe  the  tenements,  but  do  not  mention  any  esUte 
or  interest,  was  noted  and  relied  upon,  and  it  was  con- 
tended that  in  the  deed  in  question  the  premises  do 
mention  an  estate  and  intarest,  (as  we  think  they  do,)  and 
the  case  of  Carter  v.  Madgwick  (a)  was  quoted  as  being 
directly  in  point  to  the  present  case. 

(^0  3  Ltv.  339. 

Thf 
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The  distinction  to  which  I  allude  is  this :  If  no  estate         1826* 
be  mentioned  in  the  premises,  the  irrantee  will  take  no-      ^ 

*  °  OOODTITLX 

thing  under  that  part  of  tlie  deed,  except  by  implication        against 
and  presumption  of  law,  but  if  an  habendum  follow,  the 
intention  of  the  parties  as  to  the  estate  to  be  conveyed 
will  be  found  in  the  habendum,  and,  consequently,  no 
implication  or  presumption  of  law  dan  be  made,  and  if 
the  intention  so  expressed  be  contrary  to  the  rules  of 
law,  the  intention  cannot  take  effect,  and  the  deed  will 
be  void.     On  the  other  hand,  if  an  estate  and  interest  be 
mentioned  in  the  premises,  the  intention  of  the  parties 
is  shewn,  and  the  deed  may  be  effectual  without  any 
habendum,   and  if  an  habendum  follow  which  is  re- 
pugnant to  the  premises,  or  contrary  to  the  rules  of  law, 
and  incapable  of  a  construction  consistent  with  either, 
the  habendum  shall  be  rejected,  and  the  deed  stand 
good  upon  the  premises. 

This  was  done  in  Carter  v.  Madgmick ;  and  the 
very  learned  gentleman  who  argued  for  the  defendant, 
and  against  the  validity  of  the  deed,  observed  that 
that  case  was  a  solitary  decision,  never  quoted  or  re- 
lied upon,  and  contrary  to  law,  as  it  gave  an  immediate 
estate  to  the  grantee,  whereas  the  grantor  manifestly 
intended  to  reserve  a  life  estate  to  himself.  Perhaps  so 
much  of  the  opinion  of  the  Court  as  regards  the  exclu- 
sion of  a  life-estate  in  the  grantor  may  be  found  to  have 
been  expressed,  without  sufficiently  adverting  to  the 
operation  of  the  statute  of  uses,  and  to  a  construction 
that  might  have  been  given  to  the  deed  so  as  to  allow  a 
life-estnte.  The  grantor  had  in  fact  enjoyed  during  life 
in  that  case  ns  in  the  present.  But  the  case  of  Carter 
V.  Madgwick  is  not  a  solitary  decision.     The  case  of 

Jarman 
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Jarman  v.  Orchard  {a)  ia  to  the  same  effect.  In  tbal 
case  Thomas  Nicholas  being  possessed  of  a  barn,  cottage, 
and  land,  as  assignee  oi:'  a  lease  for  1000  years,  did,  by 
indenture  reciting  the  lease,  and  expressed  to  be  in  con- 
sideration of  natural  love  to  his  grand-daughter,  and  for 
other  good  causes  and  considerations,  grant,  assign,  and 
set  over  to  his  grand-daughter  Mary,  her  exeaiton,  ad- 
ministrators, and  assigrtSt  all  the  said  cottage,  barn,  and 
lands,  and  all  other  the  premises  thereinbefore  recited, 
together  with  the  recited  lease,  and  all  writings  and 
evidences  touching  the  premises,  habendum  the  said 
cottage,  &c.,  to  the  said  Mary,  her  executors,  adminis- 
trators, and  assigns,  from  and  after  the  decease  of  \he 
said  Thomas  Nicholas  and  his  wife,  for  the  residue  of  the 
term,  subject  to  the  rent  and  covenanUi.  Now  if  this 
deed  was  considered  as  an  assignment  to  commence  and 
take  efiect  after  the  death  of  T,  Nicholas,  the  deed  would 
be  void,  as  in  law  assigning  nothing,  the  life-interest  of 
T.  Nicholas  being  deemed  in  law  to  be  of  greater  value 
and  longer  duration  than  any  term  of  years.  And  it 
was  contended  that  the  deed  could  only  be  constmed  as 
such  an  assignment,  because  it  appeared  that  T.N.  did 
not  mean  to  part  with  his  interest  in  the  term  during  his 
own  life.  The  question  arose  afler  the  death  of  T.  N. 
In  the  King's  Bench  judgment  was  ^ven  aguost  the 
validity  of  the  deedi  but  that  judgment  was  reveraed  in 
the  Exchequer  Chamber,  and  the  reversal  affirmed  in 
parliament.  And  the  ground  of  the  reversal  was,  that 
the  entire  residue  of  the  term  passed  by  the  premises  of 
the  deed,  and  the  habendum  was  void. 

(><}S(n.5S8.    Siili.316.     Shm.  P.  C.  IS9. 


IN  THE  Seitenth  Yeab  OP  GEORGE  IV.  719 

In  the  present  case,  we  think  an  immediate  freehold        1826. 
passed  by  the  premises  in  the  deed,  and  consequently 


the  objection  that  the  deed  passed  only  a  freehold  to  agamd 
commence  in  fiituro,  cannot  prevail.  Mary  HatUm, 
the  releasor,  is  now  dead,  and  therefore  perhaps  it 
may  not  be  necessary  to  decide  whether  any  use  vested 
in  her  for  her  life.  We  think,  however,  that  the  use  did 
vest  in  her  for  her  life,  and  so  the  deed  will  stand  good  in 
all  its  parts,  and  effect  be  given  to  the  intention  of  the 
parties,  which  ought  to  be  done,  if  by  law  it  may.  The 
release  is  expressed  to  be  made  in  consideration  of  ten 
shillings  paid  by  John  Westbrook  the  elder,  and  other 
causes  and  considerations.  This  John  Westbrook  had 
married  a  cousin  of  Martha  HaUorij  and  the  deed  was 
evidently  intended  as  a  family  settlement  Now  if  the 
consideration  of  ten  shillings  had  not  been  expressed, 
and  the  deed  had  contained  no  habendum,  we  think  the 
use  of  the  entire  fee  would  have  resulted  to  M,  H.  by 
implication  and  presumption  of  law.  And  upon  sup- 
position of  the  absence  of  this  consideration,  and  the 
insertion  of  the  habendum,  we  think  the  e£fect  of  the 
habendum  would  be  partially  to  rebut  the  implication, 
and  to  narrow  the  use  to  an  estate  for  life  in  M.  H* 
And  if  the  mention  of  this^  consideration  of  ten  shillings 
should  have  the  effect  of  preventing  a  resulting  use  to 
M.  H.f  and,  in  the  absence  of  an  habendum,  should  vest 
the  use  of  the  entire  fee  in  «/.  JV.  (a  point  upon  which 
we  think  it  unnecessary  to  give  an  opinion),  still  this  use 
would  only  arise  by  implication  and  presumption  of  law, 
grounded  on  the  pecuniary  consideration,  and  would  not 
be  a  use  expressed  in  the  deed.  And  this  being  so,  we 
think  the  habendum  might  have,  in  this  view  of  the  case 
also,  the  effect  of  partially  rebutting  the  implication,  by 

shewing 
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shewing  the  intention  of  the  parties  to  be,  that  the  use 
should  not  vest  in  «7.  fF,  until  after  the  death  ot  M^  H., 
and  this  would  be  good  in  law,  because  a  use  may  be 
limited  in  futuro;  and  then  the  use  of  so  much  of  the 
estate  as  was  not  limited  or  declared  by  the  deed,  might 

« 

in  our  opinion  result  to  and  vest  in  M.  H.  And  upon 
either  of  these  constructions,  effect  will  be  given  to  the 
whole  deed,  and  to  the  intention  of  the  parties. 

Postea  to  the  plaintiff. 


Saturday, 
June  10th. 


DfiNN  on  the  Demise  of  Nowell  against  Roake 

(in  Error). 


^Srf  ijffw'of  JT JECTMENT  for  a  mill,  dWelling-honse^  and  land, 
one  moiety  of  in  the  county  of  Surrey*     Plea,  not  guilty.     At  the 

certain  pre* 

mises  in  the  trial  before  Richards  C.  B.  at  the  Surrey  Spring  assizes, 
and  tenant  for  1 8^3,  a  special  verdict  was  found  in  substance  as  follows, 
of  ap^in^eiu  -Mif^^  Poole  was  seised  in  fee  of  the  premises  in  question, 
of  thT^er''"''  and  died  so  seised  on  the  17th  of  November  1749.  Upon 
moie^,  densed  j^jg  Jgath  the  premises  descended  to  Sarah,  the  wife  of 

as  follows :  *^ 

"  I  give  and       T.  Scott^  and  Elizabeth^  the  wife  of  Henru  Roake,  which 

devise  all  my  ^  ^ 

freehold  estates  said  Sarah  and  Elizabeth  were  the  daughters  and  co- 
county  of.?.,      heirs  of  Miles  Poole.     The  said  T.  Scott  and  Sarah  his 

or  elsewhere,  to 
my  nephew 
J.  A",  for  life, 
on  condition 
that  out  of  the 
rents  thereof 
he  do  from 
time  to  time 
keep  such 
estates  in  re- 
pair:'* Held, 
that  this  did 
not  operate  as 
an  execution 
of  the  power,  and  passed  tliat  moiety  only  of  which  testator  was  seised  in  fee. 


wife,  and  Henry  Roake  and  Elizabeth  his  wife,  by  lease 
and  release,  bearing  date  respectively  25th  and  26th  of 
April  1750,  conveyed  the  premises  to  one  iftZ^  to  the 
intent  that  he  might  become  a  good  and  perfect  tenant 
of  the  freehold  for  suffering  a  recovery.  And  it  was 
thereby  declared,  that  the  recovery  should  enure  as  to 
one  undivided  moiety  of  the  premises  to  the  use  of  T. 


Scott 
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Scott  for  life,  without  impeachment  of  waste ;  remainder 
to  the  use  of  &iraA  &o/^  for  life;  remainder  to  the  use 
of  such  person  and  persons,  and  for  such  estate  .and 
estates  as  the  said  Sarah  Scolt^  whether  covert  or  sole, 
should  by  any  deed. or  writing  under  her  hand  and  seal, 
to  be  sealed  and  executed  in  the  presence  of  three  or 
more  credible  witnesses,  with  or  without  power  of  re- 
vocation, or  by  her  last  will  and  testament  in  writings  or 
any  writing  purporting  to  be  her  last  will  and  testament, 
to  be  by  hei:  subscribed  and  published  in  the  presence 
of  three  or  more  credible  witnesses,  from^  time  to  time 
direct,  limit,  or  appoint;  and  for  want  of  such  appoint- 
ment, to  the  use  of  all  the  children  of  T,  Scott. and-  Sarah 
his  wife,  as  tenants  in  common  in  tail.  And  for  default 
of  such  issue  to  the  use  of  Elizabeth  Roake  for  life,  with- 
out impeachment  of  waste;  remainder  to  her  children 
as  tenants  in  common  in  tail ;  and  for  default  of  such 
issue  to  the  use  of  T.  Scott  in  fee.  And  there  were 
corresponding  limitations  as  to  the  moiety  of  which 
Henry  Roake  and  Elizabeth  his  wife  were  seised.  A  re- 
covery was  accordingly  suffered  in  Easter  term  1750.  In 
1758  T.  Scott  died  without  issue,  leaving  Sarah  his  wife 
him  surviving.  In  1763  Sarah  Scott  intermarried  with 
John  Trimmer  J  who  died  in  1766,  leaving  Sarah  Trym^ 
mer  him  surviving.  Elizabeth  Roake  died  in  the  month 
of  May  mSj  leaving  Henry  Roake^  her  husband,  and 
.John  RoakCf  her  son  and  only  child  by  the  said.  Henry 
Roake^  her  surviving,  and  without  having  made  any 
deed^  writing,  will  or  appointment  for  or  in  respect  of 
the  tenements  in  the  declaration  mentioned.  .  By  lease 
and  release,  bearing  date  respectively  the  6th  and  7th 
of  September  1775,  (the  release,  reciting  a  contract  be- 
Vot.  V.  3  A  tween 
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nrem  Sarah  Tnpnmar  and  JMit  Roaie  fcnr  the  absohile 
purchfisa  of  his  moiety  of  the  premisei^  mbject  to  the 
nigci^  liie-dMie  of  his  &ther  H^  Bxudce^)  H.  Boake  and  J. 
Boake  oonteyed  the  prMiises  to  one  ParmM^  to  mike 
him  Miant  to  tiie  prfieeipe^  in  order  to  suffer  a  Nooficty 
to  tbense  of  H.Boake  for  life;  remainder  to  iS.  Trymmer 
in  fee.  ILBoakediied  on  orabouttbe  iSth  oiDectmbmr 
1775.  On  the  6th  of  June  1788  Sarah  Ttymmer  made 
Mid  published  her  last  will  and  testamoit  in  writing 
in  the  presence  of  and  attested  by  three  credible  wic^ 
nesses,  and  thereby  gave  and  devised  cdl  her  fiecMd 
estates  in  the  city  of  London  and  ooonty  of  Smrqf^  or 
elsewhere,  in  the  words  following;  that  is  to  safi  ^I 
herel^  give  and  devise  all  my  frediold  estates  hi  the 
dty  of  London  and  county  of  Sarreyj  oat  dwwher^  to 
my  nephew  John  Boaie,  for  his  life,  on  eomiition  that 
out  of  the  rents  thereof  he  do  from  time  to  time  keiep 
sndi  estates  in  proper  and  tenantable  repair;  and  on 
the  decease  of  my  said  nephew  J.  Boake^  I  devisQ  «lt  nqr 
said  estates,  subject  to  and  chargeable  witli  the  payncnt 
of  SO/,  a  year  to  Ann^  the  wife  of  the  said  «/!  BocAb^  ibr 
her  life,  by  even  quarterly  payments,  to  and  among  fab 
children,  lawfully  begotten,  equally  at  the  age  of  twenty- 
one,  and  their  heirs  as  tenants  in  common ;  but  if  only 
one  child  should  live  to  attain  such  age^  to  him  or  her, 
and  his  or  her  heirs  at  his  or  her  age  of  twenty^one.** 
And  for  default  of  issue  of  J*  Boake^  to  certain  other 
persons  in  the  will  mentioned.  S.  Trymmer  died  oa  the 
4th  of  December  1786,  without  revoking  her  said  wSl, 
the  said  J.  Boake  bang  then  living  and  her  hdr  «t  kw. 
S.  JVymmer  had  not  at  the  time  of  making  her  will,  or  at 
the  time  of  her  death,  ainy  mother  ireehold  l«iid8»  tene- 
ments, 
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meptS)  pr  hereditaments  ip  the  coupty  of  Surrey^  than 
those  inentipned  in  the  declaration.  The  ^lecial  verdict 
then  contained  the  finding  of  other  facts,  shewing  the 
title  of  the  lessor  of  the  plaintiff,  which  it  is  not  neces- 
sary to  state,  as  the  judgment  of  the  Court  below  ^d 
of  this  C!ourt,  was  foonded  upon  the  will  of  S.  Ttymmer  : 
it  being  admitted,  that  if  the  will  did  not  operate  as  an 
execution  of  the  power  reserved  to  &  ScoUy  afterwards 
TrymmeTy  by  th^  deed  of  X750,  the  plaintiff  was  entitled 
to  recoven  .Judgment  wa?  given  in  the  court  below 
for  die  defend^ipt,  and  thereupon  a  writ  .c^  error  was 
bropgbt,  and  the  common  errors  assigned.  The  icase 
was,  on  a  former  day  in  this  term,  argued  by 
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PresUm  for  the  plaintiff  in  error.  Jf  the  will  of  Sarah 
Trimmer  operated  as  an  appointment  of  that  moiety  of 
the  estate  in  Surrey  of  which  she  was  tenant  for  life, 
with  a  power  of  appointment,  then  it  is  conceded  that 
the  lessor  of  the  plaintiff  is  not  entitled  to  recover.  But 
whoever  exercises  a  power  of  appointment  must  shew  a 
idear  intention  to  exercise  it.  All  the  Qises  from  Sir 
JEdmard  Clerks  ^case  (a)  down  to  the  present  time  proceed 
fm  that  principle;  and  the  same  principle  is  equally  in«- 
solved  ill  the  doctrine  of  elections  as  applied  by  courts 
/of  equity.  There  must  be  something  specific,  some 
refereoee  !to  the  power  or  to  the  subject-piatter  of  the 
jH>wer,  so  as  to  shew  that  the  attention  of  the  party 
nupppsed  to  exercise  it  was  directed  to  his  power.  A  resi- 
duary or  genera)  devise  is  not  sufficient  for  this  purpose. 
These  propositions  cannot  be  disputed ;  the  only  que&- 
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1826.       tion  is  on  the  application  of  them  to  each  particular 

Now  the  words  of  this  devise  arc,   "  I  give  all  my  free- 

^^^        hold  estates  in  the  city  of  London  4md  county  of  Surrey 
or  elsewhere  to  my  nephew  tZ  Boake  for  life."     Those 
words  certainly  are  not  sufficient  to  raise  an  inference  of 
an  intention  in  the  testatrix  to  deprive  her  nephew  of 
the  estate-tail  in  one  moiety,  to  which  he  was  entitled 
under  the  settlement,  and  to  give  him  merely  an  estate 
for  life  in  that  moiety  of  the  lands  in  question.    Had  the 
testatrix  used  the  words  **  all  my  Estate  called  A.f  in  the 
county  o(  Surrey"  that  expression  might  have  passed  both 
moieties.  By  describing  the  estate  by  name  she  would  have 
shewn  that  she  ^cted  under  the  power  as  to  that  portion 
or  moiety  over  which  she  hkd  only  a  power  of  appoint- 
ment.    For  the  defendant  reliance  will  be  placed  on  the 
condition  annexed  to  the  devise,  ^*  on  condition  that  out 
of  the  rents  thereof  he  do  from  time  to  time  keep 
such  estates  in  proper  and  teuantable  repair."     But 
there  is  in  that  direction  to  repair  nothing  to  shew  that 
she  had  her  power  of  appointment  in  view;   the  di- 
rection is  applicable  to  those  estates  only  which  she  had 
before  given,  and,  therefore,  cannot  enlarge  the  efiect 
of  the  words  of  devise.     Suppose  portions  had  been 
raisable  by  the  settlement,  and  legacies  had  been  given 
to  the  same  persons  by  this  will,  could  it  be  contended 
that  the  pohionists  must.be  put  to  their  election  to 
forego  their  legacies  or  their  portions,  and  yet  that  con- 
sequence must  follow,  if  it  be  held  that  the  testatrix 
manifested  an  intent  to  exercise  the  power.  •  All  the 
principal  cases  were  cited  in  the  judgment  delivered  by 
Best  C.  J.  in  the  Court  below,  but  they  do  not  warrant 
the  conclusion  to  which  that  Court  came.     Sir  Edward 
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Clei'^s  case  was  the  earliest  of  the  authorities  cited  on  1826* 
this,  point.  It  was  in  that  case  resolved,  that  if  a  man  — — ~ 
make  a  feoffment  to  the  use  of  his  will^  and  afterwards  agamti 
by  his  will  devises  the  land  itself  without  any  reference 
to  his  authority,  there  the  land  shall  pass  by  the  will, 
under  the  seisin  or  ownership,  and  not  under  his  power ; 
but  in  the  principal  case  as  the  land  could  pass  only  by 
virtue  of  an  authority  in  the  testator,  it  was  held  that  the 
will  should  operate  as  an  execution  of  that^  authority, 
since  otherwise  the  devise  would  be  utterly  void.  In 
Maddison  v.  Andrew  {a)  it  was  held  that  the  will  operated 
as  an  execution  of  the  power,  because  tlie  testator  hav- 
ing  used  in  the  bequest  the  word  charge^  which  was  the 
very  term  used  in  the  power,  must  be  taken  to  have  in- 
tended to  execu^  that  power.  On  the  contrary,  in 
Andrews  v.  Emmott  (b)  the  testator  had  a  power  to  charge 
a  sum  of  3000/.,  but  he  did  not  in  express  terms  execute 
the  power:  there  was  not  any  expression  to  shew 
an  intention  to  execute  the  power,  and  there  was  other 
property  on  which  the  will  might  operate,  and  it  was 
held  that  the  power  was  not  executed ;  and  Ex  parte 
CasfwaU{c)  was  to  the  same  effect  So  also  in  Langham 
V.  Nenny  {d\  Nannock  v.  Horton  {e\  Bennet  v.  AbuT' 
r(m{f)i  and  Bradley  \.  Westcott{g\  it  was  held  that 
express  words  or  clear  intentions  were  necessary  to 
execute  a  power.  For  the  defendant  it  taust  be  said, 
that  the  general  direction  to  repair  shews  on  intention 
to  pass  the  entire  estate,  and  as  embracing  both  moieties, 
that  the  intention  to  pass  the  whole  estate  shews  an 


(a)  1  Vei.  sen.  57. 
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(c)  1  Atk.  559. 

{d)  3  Ves.  467. 

(e)  7  rej.891. 
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intention  to  execute  the  power.  Siandm  v.  StandgH{a), 
before  Lord  Loughborough,  is  the  strongest  case  that  oM 
be  cited  for  the  defendant ;  but  Best  C.  J.,  in  giving  the 
judgment  of  the  Court  of  Common  Pleas  in  the  case 
now  before  the  Court,  says  that  the  reasoning  of  Lord 
Loughborough  is  supported  by  no  previous  authority, 
and  has  been  objected  to  in  many  subsequent  cases. 
Jones  V.  Tucker  (i),  and  Jann  V.  Cmrie  (c),  are  also  strong 
cases  in  favor  of  the  lessor  of  the  plaintiff;  and  in  CoaUt 
V.  A'ing,  decided  in  1821,  before  the  privy  council, 
where  Alexander  Coates  had  divided  by  will  his  reftl 
property  in  Antigua  among  his  three  smu,  with  power 
to  one  of  them  to  dispose  by  will  of  his  share,  the 
son  being  possessed  of  considerable  real  and  personal 
estates  in  Anfigua,  independent  of  that  giveo  by  his 
father's  will,  devised  in  these  terms,  "  &II  my  real  estates 
in  Anh'gtut,  and  nil  other  my  real  estate  whatsoever  and 
wheresoever ;"  and  it  was  held  that  the  will  did  not  paw 
that  property  over  which  he  had  the  pAlrer. 

Jentmett  contHl.  It  may  be  admitted,  that  neitber  a 
general  de^-ise  or  a  residuary  devise  witl  carty  an  estate, 
over  which  the  testator  has  merely  ti  p4wer  withont  any 
interest.  It  is  necessary  that  an  intention  to  exectate  Uie 
power  should  appear.  But  with  respect  to  the  media 
through  which  such  intention  may  be  ftsceitained,  it 
makes  a  great  difference  whether  the  will  rdates  to  real 
or  personal  property.  Where  rfie  devse  Is  of  the  htter 
the  intention  to  pass  it  Aust  be  apparent  on  the  Ihoe  of 
tJie  will:  the  Court  cannot  inquire  into  the  circumstances 
or  situation  of  the  testator ;  but  a  dif^rent  rule  has  been 
laid  down  and  acted  upon,  where   the  vrili  is  of  real 

(b)  SF».jun.  589.  (6)  Qifn-.  533.  (c)  XSwanit.eS. 
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estates,  Standen  v.  Standetif  Namwek  v.  Horioth  %hnei 
V.  Currie.  Now,  looking  at  the  drcumstances  under 
which  this  will  was  made,  it  is  found  that  prcqperty 
descended  to  the  testatrix  and  her  sbtef  Mrs*  Boake,  as 
co-heireises,  and  they  and  their  husbands  made  a  settle^ 
ment,  whereby,  in  the  event  of  either  dying  childless* 
her  moiety  would  go  to  the  sister  for  life,  with  remainder 
to  her  children,  if  any,  in  tail ;  but  each  reserved  a 
power  of  appointment  over  her  own  moiety.  This  shews 
an  intention,  that  if  one  only  of  the  sisters  had  issue,  the 
whole  estate  should  go  to  her  &mily,  and  should  not  be 
divided.  Mrs.  Roaie  died,  leaving  one  son,  who,  under 
the  settlement  was  tenant  in  tail.  He  suffered  a  re^ 
covery,  and  then  sold  and  conveyed  his  moiety  to  the 
testatrix  in  £ee.  Testatrix  had  no  children,  and  being 
aware  that  she  had  purchased  her  sister's  sbare^  and 
thereby  gained  the  entirety  of  the  estate,  she  devised  all 
her  fireehokl  estates  in  I/mdoHf  Surrey^  or  elsewhere,  to 
her  nephew.  Nothing  can  be  more  clear  than  her 
intention  to  give  to  him  the  whole  estate,  which  was 
hers  during  her  life.  It  is  true,  she  calls  it  her  estate^ 
but  she  does  not  mean  to  give  her  interest  in  the  land, 
but  to  vest  in  her  nephew  isU  the  land,  which,  at  the  time 
of  nudung  the  will,  she  was  entitled  to  call  hers.  The 
ease  of  Standen  v.  Standen  is  a  strong  authority  in 
finror  of  this  construction ;  and  although  observations 
may  have  been  nuide  ppon  some  of  the  words  attributed 
to  Lord  Loughboroii^hi  yet  the  decision  was  affirmed  on 
appeal  to  the  Houae  of  L^rds,  and  has  never  since  been 
questioned*  There,  the  testator  dnrected  his  real  estate 
to  be  iK>ld,  and  gave  the  money  arising  from  the  sale, 
and  the  residue  of  his  personal  estate,  in  trust  for  his 
wife  for  life ;  aqd  afler  her  decease,  as  to  one  moiety, 
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for  such  person  or  persons  as  she  should  by  any  deed 
or  writing,  or  by  will,  witli  two  or  more  witnesses, 
appobt.  The  real  estate  was  not  sold.  Testator's  widow 
received  the  rents  and  profits,  and  the  produce  of  the 
personal  estate  for  lier  hfe ;  and  by  her  will,  after  dis- 
posing of  some  specific  articles,  she  devised  in  the 
following  words :  "  I  give  all  tlie  rest,  residue,  and 
remainder  of  my  estate  and  effects,  of  what  nature 
or  kind  soever,  and  whether  real  or  personal,  and  all  my 
plate,  &c.  which  I  shall  be  possessed  of,  interested  in, 
or  entitled  to  at  the  time  of  my  decease,  subjea  to, 
and  after  payment  of  all  my  just  debts,  funeral  ex- 
pences,  and  charges  of  proving  my  will,  and  specific 
legacies,  1  give  to  S.  H.  ,■"  and  it  was  held,  that  the 
moiety  of  the  real  estate,  devised  by  the  first  will,  passed 
by-this  wUL  The  Lord  Chancellor  mja,  "  It  u •little 
hiud.to  attempt  to  explain' that  itwai  not,  ber  eatate. 
How  could  she  have  it  more  than  by  enjoyment  during 
life^  and  the  power  of  disposing  to  whatever  person, 
and  in  whatever  manner  she  pleased,  with  the  small  ad- 
dition of  two  witnesses  ?"  And  this  was  cited  and  re- 
lied upon  by  Mansfield  C.  J,,  in  Morgan  d.  Surman  v. 
Surman  [a);  and  in  that  case,  and  in  Roach  v.  Wadham{b), 
and  Dillon  v,  Dillon  (c),  a  liberal  construction  as  to  the 
intention  of  executing  the  power  prevailed.  The  cases 
respecting  personal  property  ought  not  to  be  considered 
as  authorities  against  die  present  defendant,  on  account 
of  die  rule  which  in  those  cases  prevents  the  Court  from 
ascertaining,  by  extrinsic  evidence,  the  intention  of  the 
testator.  Hales  v.  Margervm  {d),  a  case  as  to  personal 
property  is,  however,  in  &vor  of  the  defendant,  and  it 

(n)    ITnunf.SSg.  (()6£aX,989. 
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the  stronger  io  consequence  of  that  rule.    S.  Baiter  by'       1826. 
his  will  gave  "  to  his  executors  1000/.  consols,  for  the       "" 
sole  use  and  benefit  of  his  daughter  E.  T,,  independent        agamtt 
of  her  husband,  and  whenever  she  shall  happen  to  die, 
the  said  1000/.  annuity  stock  shall  be  absolutely  in  her 
own  power  to  dispose  of  by  her  last  will  and  testament."  , 
E.  T.  made  her  will  as  follows :  ^^  All  my  freehold  mes« 
suages,  lands,  &c.,  and  also  all  my  stocks,  funds,  mo- 
nies, and  securities,  and  all  other  my  real  and  personal 
estate  and  effects  whatsoever,  I  give  to  S.  M. ;"  and  it 
was  held  that  the  1000/.  consols  passed  by  these  general 
words.     Besides  the  intention  to  be  presumed  from  the 
circumstances  under  which  the  present  will  was  made,, 
there  is  the  direction  to  repair,  which  is  by  no  means 
unimportant,   although  not  of  itself  decisive.     If  the 
whole  estate  passed,  the  condition  as  to  repair  is  sensible 
and  intelligible,  if  only  a  moiety  passed,  it  is  difficult  to 
understand  or  to  carry  into  effect  that  condition. 

Preston  in  reply.  In  Standen  v.  Standen  the  testatrix 
bad  not  any  real  estate  except  that  over  which  she  had 
a  power,  and  therefore  unless  that  property  subject  to 
her  power  had  passed,  the  will  would  have  b^n  in-, 
operative.  The  decision  that  the  estate  passed  was 
right,  but  the  reasoning  of  the  Lord  Chancellor  was  at. 
variance  with  all  the  other  cases.  In  Hcdesy.Margerum 
it  was  held  that  the  testatrix  had  an  interest  in  the 
1000/.  consols;  and  the  will  operated  on  her  interest, 
and  not  as  an  execution  of  a  power.  In  Morgan  d. 
Surman  v.  Surman  the  particular  messuage  subject  to 
the  power  was  mentioned  in  the  will,  and  that  circum- 
stance has  always  been  deemed  sufficient  proof  of  an 
I  intention 
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1690.        intention  to  execute  the  power.     So  mIso  in  DUien  ». 
■         Dillcm  there  was  a  reference  to  the  eatate.  None  of  tbeaa 

agahm  cases  in  any  degree  break  in  on  the  rule  that  the  m- 
tenUon  of  the  testator  to  execute  a  power  muat  be  clear 
and  indisput^e;  and  no  attempt  has  been  mad«  to 
answer  the  case  from  Antigua,  The  argument  Irom  the 
direction  to  repair  is  founded  on  a  falhicy :  it  aieumei 
that  the  direction  extends  to  the  whole  or  entire  estate* 
whereas  it  applies  only  to  that  whici  was  beibre  do* 
vised.  Had  one  moiety  belonged  to  a  strani^,  it  would 
never  have  been  supposed  that  the  testatrix  devised  hat 
moiety  with  a  conditi<m  or  obligatiaa  UmI  ^  darbM 
^onld  repair  the  whole. 

CW.  adv.vuU, 

The  JodgmBot  of  the  <3oiitt  <m  MV  cUmnd  I7 
■AMtanCJ.    Hm  prituripal  andKHitHi  baariag  M 
this  question  Were  all  referred  to  and  oonmeDted  apea 

in  the  elaborate  judgment  delivered  by  the  Lord  Chief 
Justice  of  the  Court  of  Commoo  Pleat;  and  it  is  an- 
neoessary  for  me  to  refer  agara  to  them.  The  nrie  or 
princi|rie  of  decision  af^ltcable  to  tfab  case  baa  iti 
origin  In  the  case  of  Sir  E.  CUn{a),  The  best  ex- 
position of  it  Beems  to  be  that  given  by  Lonj  Chirf 
Justice  ffobtrt  in  the  ContiKttdam  case(d),  **  If  on 
act  will  work  two  ways,  the  one  by  an  interest,  tbe 
other  by  an  anthority  or  power,  and  the  act  be  iDdit 
ferent,  the  law  will  attribute  it  to  the  iotorest,  Btid  not 
to  Hie  Authcnity ;  astd  ao  yoa  nuut  take  it,  for  fictiocedk 
Verilati.  And  therefore  so  k  was  ruled  in  Sir  E.  Ckr^t 
case,  that  if  a  man  be  seised  of  three  acres  of  Und 

[a)  6  a.  17  b.  (^)   Ha*.  159,  l6a 
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holdeti  in  diief,  md  make  a  ieoflhieiit  6f  aU  to  the  liie  1888« 
6t  Bueli  person,  and  of  such  estate  as  he  shall  give  or 
diftpc)se  hj  his  will,  add  after  by  his  will  gives  and 
devises  all  his  lands  tOc7.  &  and  his  heirs,  that  this  shall 
catty  but  two  paits  oT  the  land  in  point  of  devise*  And^ 
lastly,  where  an  interest  and  audiority  meet,  if  the  party 
declare  clearly  that  his  Will  is  that  this  act  shall  taker 
effect  by  his  authority  or  power,  there  it  shall  prevail 
against  the  interest ;  for  modus  et  Conventio  vincnmt  le*^ 
gem.  And,  therefore,  in  the  same  case  of  CUre  it  is 
agreed,  that  if  the  devisor  had  recited  his  power,  and  had 
relied  upon  that,  all  would  have  passed  by  express  de^ 
claration  of  the  party  himself.  Nay  more,  dwugh  the 
party  do  Hot  make  an  express  declaration,  yet  if  his  act 
do  import  a  nece^ity  to  work  by  his  power,  or  else  to  be 
"oholly  void,  the  benignity  of  the  law  will  give  way  to 
effect  the  meaning  of  the  party  \  and  therefore  In  that 
ease  it  was  res<dved,  that  whereas  Ckre  was  seised^  for 
ettmple,  of  three  acres  of  land,  every  one  of  equal 
value,  BtA  conveyed  two  of  them  tb  his  wife  for  her 
jointure,  and  afterwards  made  a  feofinient  of  the  third 
to  the  Use  of  such  person,  8tc.  as  before,  and  then 
devised  that  third  acre  ut  supra,  that  devise  was  good  by 
force  of  the  authority ;  for  else  the  whole  devise  had 
been  mt^ly  void,  having  before  given  tiie  otfier  two 
parts  to  his  wife.  In  more  modem  times,  the  role  has 
been  expressed  by  Lord  Thmim  hi  the  following  wolds  i 
^'  To  execute  the  power,  it  must  be  imposaibie  to  im^ 
pRte  to  the  testator  any  other  intention  than  thai  of 
executing  it :''  the  doctrine,  be  says,  is  not  by  any  case 
carried  further  than  this.  The  distinctiDti  most  fine- 
qfiently  occurring,  and  which  serves  for  illustration,  aa 
wcA  as  applicalion  of  the  role,  is  this;  if  a  will  contain 

a  devise 


CASES  IN  TRINITY  TERM 

a  devise  of  all  the  testator's  lands  generally,  and  he  has 
some  lands  upon  which  the  will  may  work  by  his 
interest,  the  law  will  attribute  the  will  to  his  interest ; 
and  land  of  which  he  lias  only  a  power  to  devise  will 
not  pass.  So  if  the  will  be  of  all  his  lands  in  a  county 
or  place  named,  and  he  has  lands  of  his  own  therein. 
On  the  other  hand,  if  the  testator  has  no  lands,  or  none 
in  the  county  or  place  named,  upon  which  the  will  may 
work  by  his  interest,  there  the  law  will  attribute  the  will 
to  his  power,  and  will  infer  that  he  intended  to  execute 
his  power ;  because  if  that  be  not  done,  the  will  will  be 
void,  eitlier  wholly  or  so  far  as  respects  the  county  or 
place  named. 

In  the  case  now  before  the  Court  the  testatrix  has 
not  referred  to  her  power,  and  she  had  lands  in  the 
county  of  Surrey,  upon  which  the  will  may  work  by 
her  interest;  viz.  the  other  moiety  of  the  teueia^ts  in 
question ;  and  therefore  if  there  were  nothing  more  in 
the  case,  it  seems  very  clear  that  the  law  could  aot 
attribute  the  will  to  the  power,  nor  infer  that  she  in- 
tended to  execute  the  power. 

It  remains  then  to  be  considered,  whether  there  be 
any  thing  more,  either  apparent  upon  the  will,  or  exist- 
ing as  fact  dehors  the  will,  from  which  it  can  be  satis- 
factorily and  safely  inferred  that  she  intended  to  execute 
her  power. 

The  will  contains  in  itself  an  injunction  on  the  de- 
visee to  keep  the  devised  esUtes  in  repair. 

The  facts  existing  dehors  the  will  are  these:  the 
estates  had  originally  belonged  to  the  father  of  the 
testatrix.  One  moiety  had  descended  upon  her,  and 
another  upon  her  sister  Roake.  The  two  sisters  and 
their   husbands   had   settled  their  moieties  in  such   a 
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manner  as  to  give  the  moiety  of  either,  who  might  die  1826* 
without  issue,  to  the  issue  of  the  other,  subject  to  a 
power  to  each  to  make  a  different  disposition  of  her  a^abut 
moiety  by  deed  or  will.  The  sister  of  the  testatrix  left 
issue,  from  whom  the  testatrix  purchased  the  sister's 
moiety,  and  thus  became  seised  of  one  moiety  in  fee  and 
of  another  for  her  life,  with  a  power  to  dispose  of  the  fee 
of  the  latter  moiety. 

The  question  then  is,  whether  from  these  matters  it 
can  be  safely  and  clearly  inferred  that  the  testatrix  in* 
tended  to  execute  her  power.  Now  it  appears  by  the 
vHU  that  the  testatrix  had  estates  in  London^  or  at  least 
supposed  she  had,  and  made  her  will  upon  that  sup* 
position.  And  we  see  nothing  repugnant  to'  reason  oi*  to 
the  ordinary  sentiments  and  intentions  qfmankindj  in  sup^ 
posing  thai  a  person  having  estates  in  London,  and  an 
undivided  moiety  only  of  estates  in  Surrey,  might  make  a 
will  containing  such  an  injunction  as  the  present^  leaving 
that  injunction  to  take  effect  as  Jar  as  by  law  it  could* 
And  even  if  it  should  be  inferred  from  this  part  of  the 
will  that  the  testatrix  meant  thereby  to  give  the  entirety 
of  the  lands  in  Surrey^  still  it  will  not  necessarily  follow 
that  she  intended  to  execute  her  power,  and  this  for  the 
reason  hereafter  mentioned. 

So  if  the  extrinsic  &cts  should  lead  to  an  inference 
that  the  testatrix  cannot  have  intended  to  make  a  strict 
settlement  of  the  purchased  moiety  upon  the  family  of 
her  sister,  and  leave  that  which  was  originally  her  own 
unsetded  and  undisposed  of,  still  in  our  opinion  it  will 
not  necessarily  follow  that  she'  intended  to  execute  her 
power.  It  may  be  that  she  intended  her  will  to  work 
by  her  interest  in  the  tenements.  It  may  have  hap- 
pened 
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peoed  tliat  she  had  entirely  forgotten  the  settlement,  sod 
supposed  at  the  makiDg  of  her  will  that  she  was  then 
seised  of  the  entirety  c^the  estates  in  fee,  lu  but  for  that 
settlement  she  would  liave  been.  The  settlement  was 
nude  in  the  life  of  her  first  husband,  thirty-three  years 
belbre  the  date  of  her  will.  The  only  fact  upon  tike 
spedal  verdict,  shewing  that  this  settlement  was  erer 
thought  of  in  the  interval,  is  the  release  under  which  she 
purchased  her  sister's  moiety  is  1775,  by  which  that 
moiety  was  conveyed  for  the  purpose  of  soffering  a  rt- 
covery.  This  took  place  eight  years  before  the  date  of 
her  will,  and  no  recovery  was  suffered  till  after  b«r 
dtath,  though  she  lived  eleven  years,  and  must  have 
been  in  possession  of  this  moiety  for  nine  years,  tbe 
tenant  lor  life,  her  sister's  husband,  having  died  io  1775. 
It  appears  to  us  to  be  at  least  as  probable  that  she  had 
forgotten  the  settlement,  and  intended  the  will  to  wotfc 
by  an  interest,  as  that  she  intended  to  execute  the  power 
DODtaiited  ui  the  setdement,  and  «vea  oiore  probaUs, 
Jbecauss  the  language  of  the  will  is  esacdy  such  as  would 
be  lufid  by  a  p^nom  who  at  the  time  supposed  herself 
to  have  an  estate  io  fee  in  the  entire^  of  the  tenanents, 
■od  not  sadi  as  would  be  lued  by  a  persoo  who  was 
conscious  that  she  had  a  power  only  over  one  moietv, 
sod  a  snsin  in  foe  of  tim  other. 

Although,  tfaeratue,  we  may  think  the  testatrix  in- 
tended that  tke  entire^  should  go  in  strict  settlement 
tm  the  fenily  of  her  sister,  yet  we  think  it  is  possible  to 
auppose  that  the  testatrix  had  no  intention  to  execute 
the  power.  And  if  the  intention  to  execute  the  power 
b»  doobtftti,  the  will  csnnst  in  our  opinion  be  deemed 
to  be  an  execution  of  it. 

For 
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For  these  reasons  we  think  that  the  judgment  must       188t. 
be  reversed,  (a)  ^ 

Judgment  reversed.       35^ 

(a)  The  opinion  of  the  Court  of  Commoo  Fleas  ^mm  prononnoed  by 
the  Lord  Chief  Justice  of  that  Court  on  the  7di  of  February  1 8S5.  The 
plaintiff,  on  the  the  SOth,  sued  out  his  writ  of  error  in  K.  B.  returnable 
in  fifteen  diqfs  ftom  the  dqr  of  jBoitar.  On  the  SOlh  sd  Jpiil  18S5,  tiie 
deCendanU  served  the  plaintiff  with  m  rule  to  trmnscribei  and  the  transcript 
was  completed  in  due  course.  On  the  10th  of  Jwke  the  deftodants  taied 
their  costs,  and  on  the  I4th  of  *e  MMe  SMMtfi  (IWnify  terai)  aigotd 
judgment.  In  Ukhadnvu  terao,  18S5»  the  drfcmdanta  sertad  the  plaiatUF 
with  a  rule  to  assign  errors,  and  the  plaintiff  baring  delivered  his  assign- 
ment of  errors,  the  defendants,  in  the  same  term,  delivered  the  joinder  in 
«nnor.  The  case  was  aAcnrmrds  argued,  and  the  judgment  of  the  CouftAf 
Common  Fleas  was  reversed,  and  the  phuntiff  afterwards  taxed  his  costs. 

Gnm^,  in  JlseftoeftiuM  tarm,  moved  to  quash  thewiftof  erroe,  on  tha 
ground  that  it  was  returnable  bcfeia  coals  in  the  Court  below  wois 
taxed,  and  consequently  before  any  judgment  was  given  in  that  Court) 
and  he  cited  Vnhtm  v.  IngoUbInf  (1),  i^ere  it  was  held,  that  a  writ  of 
error  wiU  not  reverse  a  judgment  given  after  the  term  in  which  it  wia 
Minmable :  and  though  the  record  lie  transcribed  after  judgment  given 
and  carried  into  the  Court  in  which  the  writ  of  error  b  returnable^  the 
judgment  is  not  to  be  considered  as  removed.  He  also  dted  Camnkig  t» 
irr^(S),  Goyid^.  OmiikmUS),  E^fmdm'w,  Ra»doi^(4).  Vice  r. 
AaioH  f  J),  Cb<Mi:  v.  fforrock  (6),  and  Stevens  v.  Ingram,  (7). 

Anon  C.  J.  Hie  defendants  ought,  In  an  asifier  stagn  of  the  proceed* 
Ingi,  to  have  applied  to  the  Court  to  quash  the  wiit  of  error.  But  tbqy 
have  jmned  in  error,  and  by  their  counsel  have  appeared  upon  argument, 
and  the  judgment  of  the  Court  of  Common  Fleas  lias  lieen  actually  re- 
versed,    lliey  are  mueh  too  hrte,  thsrciMe,  to  quash  die  writ  of  error. 

Jluls  wftitedt 

(\)  SLd.  Raym,  1 179.  (2)  »  Xd.  Raym.  1S3U 

[5)  I  Sir.  139.  (4)9Arr.S84. 

(5)  2  Str,  89JU  (fi)  JBamet,  197. 
(7)  8  Taunt.  584. 
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Ad  indictment 
und«  ihe 
39  G-  3.  c.  Si. 


flally  lome 

propert)'  em. 
bellied ;  slid 

charging  IhU 
the  priiontr 


The  King  against  Fi.oweb. 

'^1  HE  prisoner  was  indicted  under  the  39  G.3.  c.85., 
for  liiat  he,  being  the  servant  of  ji.  B.,  on,  &c.,  did, 
by  virtue  of  bis  employmeut  as  such  servant,  receive  and 
take  into  his  possession,  for  and  on  account  of  the  said 
ji.  B,  divers  sums  of  money,  amounting  in  the  whole  to 
a  large  sum  of  money,  to  wit,  the  sum  of  lOi,  aud  after- 
wards embezzled  iL  The  prisoner  pleaded  guilty,  at 
the  Spring  assizes  for  ff'ilis,  1825,  and  was  adjudged  to 
be  transported  for  the  term  of  seven  years.  A  writ  of 
error  having  been  brought  upon  that  judgment,, 


tha  whole  to  1 

targG  ,am  of 

mtMuy,  to  wit. 

the  mm  of 

10/..  and  afier. 

w.Td.  emb*!- 

iled  Ibe  ume," 

WW  held  bad. 

R.  Bat/hj,  in  support  of  the  judgment,  contended,  that 
the  indictment  was  suSicient ;  and  he  relied  upon  Rex 
V.  Johnson  {a).  There  the  indictment  charged  the  pri- 
soner with  embezzling  divers,  to  wit,  nine  bank  notes, 
for  the  payment  of  divers  sums  of  money,  amounting  in 
the  whole  to  a  cerbiin  sum  of  money,  to  wit,  the  sum  of 
9^.,  and  it  was  held  to  be  sufficient.  {^Bai/ley  J.  There 
the  words  bank  notes  were  held  to  be  a  sufficient  de- 
scription of  the  thing  embezzled,  because  they  are  speci- 
fically mentioned  in  the  act  of  parliament.]  Money  is 
also  specifically  mentioned.  In  liex  v.  Carson  [b)  it  was 
held,  that  an  indictment  for  embezzling  need  not  set 
out  the  exact  sum  embezzled. 


{a)  3M.iS.SSS. 


{b)  RiitKll  Ji  Byen'i  Ct.  Cat.  Ba.  301. 

Pfr 
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Per  Curiam.     This  case  must  be  governed   by  that        1826. 
of  B,ex  V.  Fumeaux,  (a)     The  indictment  in  that  case     ^    ^ 
charged  that  the  prisoner  being  a  servant^  &c.,  received        agpintt 
the  sum  of  H.  ll;.,  on  account  of  his  master,  and  felo- 
niously embezzled  the  same,  &c«     It  appeared  in  evi- 
dence, that  !/•  Il5.  had  been  paid  to  the  prisoner  on 
account  of  his  master,  but  it  did  not  appear  whether  the 
same  was  paid  by  a  1/.  note  and  lis.  in  silver,  or  by 
two  notes  of  IL  each,  or  by  a  2L  note,  and  the  change 
given  by  the  prisoner.    The  prisoner  being  found  guilty' 
in  Trinili/ ternXf  1817,  eleven  Judges  {Burrougk  J.  dis'    * 
sentiente)  were  of  opinion  that  the  indictment  ought  to  set 
out  specifically  some  one  article  at  least,  of  the  property 
embezzled,  and  the  conviction  was  held  to  be  wrong ; 
and  in  Rex  v.  Tt/ers{b)y  Michaelmas  term,  1817,  it  was 
held,  upon  a  question  reserved  by  Lord  Chief  Justice 
Abbott  for  the  opinion  of  the  Judges,  that  an  indictment 
must  describe,  according  to  the  fact,  some  of  the  pro-- 
perty  embezzled.    The  indictment,  in  this  case,  is  insuf- 
ficient, because  it  does  not  describe  any  part  of  the 
property  embezzled ;    and  the  judgment  must,  therefore,     , 
be  reversed. 

Judgment  reversed. 

(a)  HuaeU  f;  Ryan's  Cr.  Cos,  Set.  536.  (6)  lb.  402. 
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1826. 

saturdny.  ToMLiNSON  agatfist  Bentall  and  Another, 


A  psu^.         'T'HIS  was  an  action  of  assumpsit  broiiglit  to  recover 

in  ibe  [wriih  at         the  amount  of  a  surgeon's  bill.     At  the  trial  before 

«u.icciilent        Graham  B.  at  the  Spring  assizes  for  the  county  of  Essex 

be"^^'^^    '826,  the  following  appeared  to  be  the  facts  of  tliecase: 

dX'^'i™^  The  plointifi"  was  a  surgeon  and  apothecary  residing  at 

««uurice.  The  }^XaMen.     The   defentiants  in  182+  were  overseers  of 

coniuble  or 

th>(  pari*         tjjg  poor  of  (],g  parish  of  Ha/bridge.     In  October  in 

improperlj  re-  '  '  j  u 

moTfd  ber  lo  that  year,  one  P.  Bannister,  s  poor  woman  belonging  to 
■mn  ihc  adjoin-  the  parish  of  Malilni,  leturning  from  JVilAatn  to  Maiden 

iuic)  unrisli,  and  ,      .  .    i  ■  » 

Mtii  for  ihe  ni  a  ciirt,  about  10  oclock  at  night,  was  thrown  out  of 
'tm^to''a««)d  the  cart  in  the  purtsh  of  Heybridge,  near  to  s  public 
Ilw'it"«'  ''ouse  there  called  the  Hoy.  Her  thigh  was  broken, 
'^»'ifi"oZL^''   and  she  was  otherwise  much  hurt.    The  constable  of  the 

otA.  to  hafc  parish  of  Hetibridss  being  sent  for,  desired  her  to  be 
taken  the  piu-    ■  job 

per  lo  the  sent  out  of  that  parish.     She  was  placed  again  in  the 

nieni  bouie  in  cart,  and  taken  over  a  bridge  (which  divides  the  parishes 
provided  nifdi-  oC Heybriilge  and  Maiden);  the  driver  of  the  cart  then 
there,  and  that  remonstrated  with  the  constable,  and  told  him  that  he 
byTm'propei'ly''  """^  wTong  in  removing  her  from  Heybridge.  Upon 
removing  herw  jj^j^  jj^^  constable  Ordered  her  to  be  taken  back  to 
reiieveihem-     Hn/bridse,  and  said  he  would  co  and  consult  a  neieh- 

lelies  from  ihe  -^  "  °  *> 

''.•'■''''J  "■^''^    bouring   magistrate.      The  magistrate,   who   was  also 
theRmin.        churchwarden  of  the  parish  oi  Heybridge,  advised  him 
upon  them,  and  lo  t-ike  the  woman  lo  the  nearest  public-house,  and  to 
there  fore  liable  I^y  her  thigh  Straight,  and  send  for  A  doctor.     The 
geoni  bill.'"'    landlord  of  the  Hay,   which  was  the  nearest  public- 
house,  refused  to  take  her  in.     The  driver  of  the  cart 
then  suggested  to  the  constable  to  take  her  to  the  poor- 
house.    The  constable  said  he  did  not  know  where  they 
would 
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would  put  her.  The  pauper,  who  had  been  exposed  to  the       1 826. 

cold  air  for  some  hours,  said,  **  If  you  do  not  know  where     ^ 

"^  TomjiiMir 

to  put  me,  for  God's  sake  take  me  home.'*     The  con-      jigabiM 
stable  desired  a  bystander  to  pay  attention  to  the  request 
made  by  the  pauper  to  be  sent  home,  as  it  was  likely 
they  might  be  called  to  speak  to  the  fact  upon  some 
future  occasion.    She  requested  not  to  be  put  under  the 
care  of  the  plaintiff  (who  was  apothecary  of  the  parish 
of  Maiden),  but  of  one  Thorpe^  who  was  apothecary  of 
Heybridge.     The  constable  then  desired  her  to  be  taken 
to  Maiden.    The  driver  of  the  cart  refused  to  take  her 
back  to  Maiden,  unless  the  constable  would  give  him  a 
note  that  she  should  be  taken  care  of  by  the  parish  of 
Heybridge.     The  constable  said  he  would,  but  he  did 
not.      He  accompanied  her  to  her  house  at  Maiden, 
where  she  arrived  about  two  o'clock  in  the  morning,  and 
asked  Thorpe,  the  apothecary  to  the  parish  of  Heybridge, 
to  attend  her,  and  told  him  the  pauper  was  at  her  own 
house.     Thorpe  said  that  in  that  case  he,  as  the  apothe-n 
cary  of  Heybridge,  had  nothing  to  do  with  her.     The 
constable  then  sent  for  Tondinson,  and  the  latter  attended 
her  for  several  weeks.     Upon  this  evidence  it  was  in- 
sisted at  the  trial,  first,  that  as  there  was  not  any  express 
promise  by  the  parish  officers  of  Heybridge  to  pay  for 
the  medical  attendance  given  in  the  parish  of  Maiden, 
the  defendants  were  not  liable;  and  Atkins  y  Banis:eU  [a), 
and  Wing  v.  Mill  {b)  were  cited.     The  learned  judge 
was  of  opinion,  that  there  was  some  evidence  to  go  to 
the  jury,  that  the  magistrate,  who  was  churchwarden, 
and  the   constable,  felt    the   obligation    to  afibrd    the 
pauper  relief,  and  that  the  constable  actually  undertook 
to  pay  the  plaintiff  for  his  attendance ;  and  secondly,  he 

(a)  2  Eait,  505.  '  (6)  IB^^J.  104. 
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1826.        was  of  opinion,  that  as  tlie  accident  which  happened  in 

the  parish  of  Heybridge,  was  one  which  required  im- 

asamu  mediate  care  and  attention,  it  was  the  duly  of  the  oSi- 
cers  of  that  parish  to  have  taken  the  pauper  to  the  house 
nearest  to  the  place  where  the  accident  happened,  and 
where  they  couid  procure  accommodation  for  her,  and 
to  have  provided  medical  assistance  immediately,  and  if^ 
as  humanity  re<juired  them  to  have  done,  they  had  sent 
for  a  surgeon  to  attend  lier  in  that  parish,  they  would 
clearly  have  been  liahle ;  and  tliat  they  could  not,  by  neg- 
lecting their  duty  and  removing  her  to  another  parish, 
relieve  themselves  from  that  liability  whicb  the  law  had 
cast  upon  them.  The  jury  having  found  a  verdict  for  the 
plaintiff  for  the  amount  of  his  bill,  a  rule  nisi  for  a  new 
trial  was  obtained  in  last  Easter  term,  upon  the  ground 
that  there  was  not  an  express  promise  by  the  defendants 
to  pay  the  plaintiff,  and  that  under  the  circumstances  of 
ihe  case,  the  law  would  not  imply  a  promise  on  their 
parL 

Gurnei/  and  Chitty  shewed  cause.  The  accident 
having  occurred  in  the  parish  of  Heybridge,  it  became 
the  duty  of  the  officers  of  that  parish  to  provide  imme- 
diate medical  assistance  for  the  pauper.  They  ought  to 
have  taken  her  to  the  nearest  house  in  the  parish  of 
Heybridge  i  but  in  order  to  relieve  the  parishioners  from 
a  burden  which  the  law  had  cast  upon  them,  one  of  the 
officers  of  that  parish  fraudulently  and  improperly  re- 
moved the  pauper.  lii  Lamb  v.  Bunce  (a).  Lord  Ellens 
borough  laid  it  down  "  that  the  pauper  was  to  be  consi- 
dered as  casual  poor  wherever  his  infirm  and  indigent 
body   was  found,  and  he  had   a  claim   on  the  parish 

(a)  4  Jtf.  4  &  rjs. 
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where  he  was  so  found  to  have  his  necessities  provided  1826. 
for."  It  is,  therefore,  clear,  that  if  the  pauper  had  been  """^ 
taken  to  the  nearest  house  in  the  parish  of  Heybridge^  agauut 
and  the  plaintiff  had  attended  hec  there,  the  defendants 
as  the  parish  officers  of  Heybridge  would  have  been 
liable,  and  they  ought  not  to  be  released  from  that 
liability  by  their  own  improper  conduct. 

Nolan  contrd.  The  obligation  to  relieve  casual  poor 
arises  from  the  party  being  in  the  parish  where  he  is 
casual  poor.  It  was  decided  in  Lamb  v.  Bunce{a)^  that 
the  parish  where  the  pauper  necessarily  resides  during 
the  time  the  medical  assistance  is  given,  and  not  where 
the  accident  happens,  is  liable  for  the  expence  of  his 
cure.  Now  here  the  pauper  during  the  time  of  her 
illness  was  in  the  parish  of  Maiden^  and  not  in  that  of 
Heybridge.  In  Atkins  v.  BanweU{b)  it  was  held  that 
the  law  will  not  raise  an  implied  promise,  in  the  parish 
where  a  pauper  is  settled,  to  reimburse  the  money 
laid  out  (by  another  parish  in  which  he  happened  to  be) 
in  providing  necessary  medical  assistance  for  him.  In 
this  case,  a  fortiori,  no  promise  can  be  implied  by  law  on 
the  part  of  the  parish  officers  of  Heybridge  to  pay  for  the 
surgical  assistance  given  to  the  pauper,  who  was  settled 
and  actually  residing  in  Maiden.  In  Wing  v.  MiU  (c),  a 
pauper  residing  in  one  parish  received,  during  illness,  a 
weekly  allowance  from  another  parish  where  he  was 
settled,  and  it  was  held  that  an  apothecary  who  had 
attended  the  pauper  might  maintain  an  action  for  the 
amount  of  his  bill  against  the  overseer  of  the  latter 
parish  who  had  expressly  promised  to  pay.     Here  there 

(«)  4M*i:S.  275.  (6)  2  Eati,  505.  (c)  I  A  i  A.  104. 
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1826.        was  no  express  promise  by  the  defendants.     The  con- 
■■'"       stable  jsiiaht  be  criminally  responsible  for  fraud utently 

T«>UK«OH  ,11  II 

■foinii  removing  llie  pauper,  but  his  conduct  cannot  make  uie 
parishioners  of  Heybridge  liable  to  the  burden  of  main- 
tnining  the  pauper  during  her  ilhwu. 

Abbott  C.  J.  I  am  of  opinion  that  this  rule  must 
be  discharged.  The  pauper  met  with  the  accident  in 
ihe  parish  of  Hq/bridge,  an  acc)<fent  that  entirely  inca- 
pacitated hei'  from  going  to  her  own  place  of  abode ; 
and,  therefore,  if  she  Imd  been  taken  to  any  house  in 
Hfybridge,  as  she  ought  to  have  been,  otid  rebef  had 
been  administered  to  lier  there,  it  is  clear  that  the  parish 
officers  would  have  been  liable  for  the  expences  of  her 
rare.  &»  f.  The  hUtabitamts  of  St.  Jama,  m  Bunf  Si. 
EAmm^ia)  is  an  aotbteity  to  tbow  Ifaat  It  wwU  uat 
bave  been  competent  to  the  parish  officers  to  bM«  r&> 
moved  her,  as  a  person  coming  to  settle  in  Htybridge. 
If  she  had  been  taken  to  a  house  in  Heybridge,  there- 
fore, the  parish  officers  would  have  been  under  a  moral 
and  legal  obligation  to  provide  assistance  for  her.  One 
of  the  parish  officers  did  very  properly  reconuneDd  ber 
to  be  uken  to  the  nearest  public  house,  which  was  in 
Heybridge.  The  occupier  of  that  bouse  did  not  think 
proper  to  open  his  doors  and  receive  her.  A  propo- 
sition was  then  made  to  take  her  to  the  poo>b«UBe; 
and  upon  the  way  thither  some  c»nversati<Hi  took  place, 
which  excited  in  the  mind  of  the  poor  woman  (who  at 
that  time  had  been  lying  in  the  cold  some  hours)  an 
alarm,  whether,  when  she  arrived  there,  she  should  be 
properly  treated,  and  she  said,    "  For  God's  aake,  take 
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me   to  my  own   house;"    and   she   was   then  taken       2826. 
home*     The  first  proposal  wjas,  to  take  her  to  her    _ 

Touuxanttt 

own  parish;  but,  upon  a  remonstrance  by  the  driver  ^aiatt 
of  the  cart,  the  constable  desisted.  She  was,  how*- 
ever,  ultimately  taken  to  her  own  hoose*  The  coiv 
stable  of  Heybridge  sent  to  the  plaintiff,  and  desired 
him  to  take  care  of  her.  As  the  parish  officers  of  He^ 
bridge  must  have  paid  for  the  medical  attendance  if  she 
had  remained  there,  it  seems  to  me^  that  the  removal 
from  that  parish  to  another  (although  it  was  her  own) 
coupled  with  the  fact  that  the  surgeon  was  called  in 
from  the  parish  of  Midderij  does  not  relieve  the  inhabit- 
ants of  Heybridge  from  the  obligation  to  which  they 
would  have  been  clearly  liaUe,  if  this. woman  had  been 
taken  to  some  house  in  that  parish,  and  taken  care  of 
there ;  and  for  these  reasons  I  think  that  the  verdict  was 
right. 

Bayley  J.  I  am  of  opinion  that  the  verdict  was 
right.  It  is  of  very  great  importance,  with  a  view  to 
the  protection  to  which  the  poor  are  entitled,  that  it 
should  be  fully  understood  upon  whom,  under  such  cir«> 
cumstances  as  those  which  have  occurred  in  the  present 
case,  the  legal  obligation  to  provide  medical  attendance 
attaches.  I  do  not  put  tlie  case  upon  the  ground  of 
moral  obligation,  or  upon  the  ground  of  the  constable's 
having  sent  for  and  employed  the  plaintiff;  but  I  put 
it  upon  the  ground  tiiat  the  law  imposed  a  legal  oblig»- 
tion  upon  the  parish  officers  of  Heybridge^  to  employ  a 
surgeon  for  the  cure  of  the  pauper.  I  think  it  is  highly 
prejudicial  to  the  rights  of  the  poor,  that  when  an  acr 
cident  has  happened,  the  question  should  be  agitated  or 
even  pass  in  the  minds  of  thosie  persons  in  whose  power 
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the  sufferer  is  of  necessity  placed,  whether  a  burden 
which  must  fall  somewhere,  must  be  borne  by  tbem, 
or  can  by  any  contrivftnce  be  shifted  to  others.  It  is  of 
importance,  therefore,  that  it  should  be  certain  apon 
whom  the  obligalion  to  provide  medical  aiteodance 
rests.  For  otherwise  the  consequence  will  be,  that  poor 
persons,  who  ought  not  to  be  removed  from  the  place 
where  they  have  met  with  an  accident,  will  perhaps  at 
the  risk  of  their  life,  but  certainly  with  great  aggravation 
of  their  sufferings,  be  removed  to  a  distance.  In  this 
case  the  pauper  met  with  the  accident  in  Heybridgr, 
which  incapacitated  her  from  moving  herself  from  the 
spot  where  it  happened.  The  best  and  most  obvious 
course  would  have  been,  to  have  done  that  (which  the 
magistrate  of  the  place  suggested  sboiUd  be  done)  viz, 
to  have  removed  her  into  the  publio-hons^  •  bat  if  she 
was  not  placed  there,  she  ought  to  have  been  -  i^aced  in 
the  poor-house,  or  at  all  events  she  ought  to  have  been 
sent  to  some  house  in  the  parish.  I  am  of  ofHnion 
that,  when  the  parish  officers  refused  her  an  asylum  in 
that  parish  where  she  was  entitled  to  have  it,  and  forced 
her  to  go  to  her  own  house,  all  the  attendance  given  by 
the  plaintiff  in  the  parish  of  Maiden,  in  consequence 
of  the  wrongful  conduct  of  some  of  the  pansbioners 
of  Heybridge,  is  to  be  considered  as  if  it  had  been  given 
in  the  parish  where  the  accident  happened,  and  as  if  the 
house  which  she  occupied,  had  been  in  the  parish  of 
Heybridge.  In  Lamb  v.Btmce(a),  l.ord  ElUnborough 
speaks  not  of  a  moral,  but  of  a  legal  obligation  attaching 
on  the  parish,  where  the  pauper  lies  sick  or  disabled,  to 
provide  assistance :  he.  says,   "  It  cannot  be  matter  of 
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•  dispute  in  point  of  law,  and. I  could  wish  it  were  so        1826. 
understood,  that  where  time  is  not  afforded  for  pro-        ^— 

ToMLIMflOW 

curing  an  order  of  justices,  the  law  raises  an  obligation        agakut 
against  the  parish  where  the  pauper  lies  sick  as  casual 
poor,  to  look  to  the  supply  of  his  necessities:"  and, 
therefore,  upon  that  authority  I  consider,  that  as  in  this 

.  case  the  party  met  with  the  accident  in  HeybridgCj  that 
was  the  proper  place  for  her  to  be  in,  and  that  the  law 
raised  a  legal  obligation  in  the  parish  officers  otHeybridge 

.  to  give  her  relief.  Lord  EUenborough  afterwards  says, 
^^  It  the  parish  officer  stands  by  and  sees  that  obligation 
performed  by  those  who  are  fit  and  competent  to  per- 
form it,  and  does  not  object,  the  law  will  raise  a  promise 
on  his  part  to  pay  for  the  performance."  Now,  although 
the  attendance  was  not  given  in  the  parish  of  HeybridgCj 
but  in  the  parish  of  Maiden^  yet  as  one  of  the  parish 
officers  of  Heybridge  knew  that  the  attendance  was  in- 
dispensably necessary,  and  that  the  removal  from  Hey^ 
bridge  to  Maiden  had  been  wrongful;  it  seems  to  me 
exactly  the  same,  as  if  the  parish  officers  had  stood  by 
and  seen  the  attendance  of  the  surgeon  upon  the  pauper 
in  the  parish  of  Heybridge.  There  was  a  subsequent 
case  of  Gent  v.  Tomkins  (7Vmi(y  term,  1822), .in  this 
Court,  which  seems  to  support  the  principle,  that  the 
law  casts  the  obligation,  of  providing  medical  attend- 
ance for  a  pauper,  disabled  by  an  accident,  upon  that 
parish  where  the  accident  has  happened.  In  that  case 
the  action  was  brought,  not  against  the  overseers  of 
the  parish  in  which  the  accident  happened^  but  against 
the  overseer  of  the  parish  to  w[hich  the  pauper  be- 
longed, and  the  Court  intimated  a  very  strong  opinion 
that  it  was  not  properly  brought  against  the  overseer  of 
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1826.       the  UttCT  parisli.  (a)     It  may  sometimes   happen  that 
the  p&rish  in  which  the  accident  happens  may  not  be  the 
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■goiiiii        proper  place  to  give  relief.     It  may  happen  that  the 

BKIIIU.L.  .    , 

pansn 

(a)  GENT  B.  TOMPKINS. 

Th»  was  sn  iction  of  anutntnrt  fbr  work  and  iRbanr  bestowed  b;  tke 
pUintiffot  a  lurgHiti  and  tpoibrcaiy.  In  and  about  the  cure  of  OBe  Tfi^ 
r/lr.  V\at,  general  issue.  At  Uic  trial  iKfore  Jlihanti  C.  B.,  at  the 
Spring  usiiet  tor  itic  counlj  of  Buckt,  1833,  Ibe  foltotiiiig  appeared  to 
b*  theficK  ofthe  cs<io.  Tlie  plaintiS' wai  a  surgeon  and  apotlierv;, 
rending  in  tbe  parish  of  H'injlaa  jn  Ibe  county  of  Bucti.     llic  delepdant 

io  lew  wai  oTcneer  of  ihe  poor  of  the  pariih  of  A'nrloii  Lmigii-llt.  On 
the  22d  ofSepremier  in  thai  year,  Tyrtd!,  a  pouptr,  (*ho«  srtllemenl 
vai  in  A'ru/im  Len^Mt^  mrl  with  n  seierc  aecidcDt  in  Ae  pariih  of 

Winsl:<B,  thai  rendered  it  unGt  that  he  sliould  be  remoTed.  He  «iu  taken 
to  a  public-houic  in  lliat  parish,  and  the  plain lilT  attended  him  diere  until 
the  S51h  at  NoitmhtT  fulloving.  About  a  forlnight  after  the  aecideni 
happened,  the  defendant  (who  resided  in  Hemtan  LongviUe)  oiled  upon 
the  p'aintilTat  his  house,  and  expressed  his  approbation  of  the  cue  be- 
llowed b;  the  ptainiitT  upon  the  pauper,  nnd  desired  that  be  migbl  eon- 
tinue  to  racnre  ererr  nteation,  itid  be,  the  defimdbnt,  wmM  tee  At 
jilaintiff' paid.  The  defendant  asked  if  Uie  pauper  required  an;  wine,  and 
upon  ihe  plaintilT't  sajring  that  he  did,  the  defendant  desired  that  the 
pauper  might  hnvc  it.  The  pUiatiST,  in  the  first  instance,  had  claimed 
the  amount  of  hii  bill  from  the  pariib  officer*  of  WouIbw,  but  thM  was  bj 
the  adtice  of  bis  Mlomoy,  who  did  not  at  that  time  know  that  the  defend- 
ant bad  emptojed  Uie  plaintiff'.  It  was  contended  that  the  defendant  wai 
not  liable.  For  although  the  pauper  wai  letlled  in  Neatan  Langlade,  tk 
obligatjoa  to  proviiJe  medical  assiilancc  lay  on  that  paridi  where  the  pau- 
per was  compelled  to  conlinuc  in  cou-^equence  of  the  accident,  and  cODte- 
quently  that  the  parish  officers  of  WinJdnu,  where  ihe  accident  occuired, 
and  the  medical  anistaace  was  giren,  weic  liable  to  pay  the  plaintiff. 
The  Lord  Chief  Baron  reverted  the  point  for  the  opinion  of  the  Court, 
and  directed  Ihe  Jury  to  find  a  verdict  for  the  plainliS'  for  IStf.  lot.,  the 
amount  of  his  Intl.  A  verdict  having  been  found  accordingly,  a  rule  nlii 
for  entering  a  nonsuit  was  afterwarda  obtuned  in  foiter  lenu. 

Storks  and  C.  F.  Wiiiami,  in  TWnify  term,  1822,  shewed  ciUK.  It 
must  be  admiiud  that  the  pariih  offlcen  of  tftntW,  whoe  the  paupv 
necessarily  lay  nek  in  consequencv  of  die  acddeot,  were,  in  ihe  fint 
instance,  under  a  legal  obligation  (o  provide  medical  assistance  for  him> 
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parish  oflScers,  wjtbout  Altering  into  the  •questicm  i¥bat 
are  tSbe  limits  of  particular  parishesy  will  do  that  which 
ought  to  be  done  immediately,  namdy,  carry  the  pauper 

to 
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Bex  ▼.  St.  James,  in  Sury  8i*  Edmunds  (a),  Mex  t.  St.  Lawrence,  Lud- 
low*  (b)  It  must  be  admitted,  alflo,  that  the  hiw  will  not  raise  an  implied 
promise  from  a  moral  obligation,  Atkins  y.  BanweU.  (c)  But  in  this 
case  there  was  an  express  promise  by  the  defendant.  He  first  adopts  all 
that  has  been  done>  and  then  promises  to  pay  the  plaintiff.  And  the  pau- 
per being  settled  in  Newton  LongvUle,  the  defendant  was  under  a  ^moial 
obligation  to  provide  for  him ;  and  a  moral  obligation  is  a  sufficient  con- 
sideration for  an  express  promise,   Watson  ▼.  Turner,  (d) 

Dover  and  Monro  contni.  The  defendant,  as  OFerseer  of  Newton  Long* 
v'tUe,  was  not  under  any  legal  obligation  to  provide  medical  assistance  for 
the  pauper.  The  legal  obligation  was  on  the  parish  of  Winehw,  where 
the  accident  happened,  and  where  the  pauper  of  necessity  lay  sick  during 
the  time  the  plaintiff*  attended  him.  At  the  time  wbeu  the  defendant 
made  the  promise,  a  part  of  the  sum  now  claimed  constituted  a  debt  due  to 
the  plaintiff  from  the  parish  officers  of  Window.  As  to  that  sum,  the 
promise  was  to  pay  the  debt  of  another,  and  not  being  in  writing,  was  void* 
But  the  overseer  was  not  under  any  moral  obligation  to  support  the  pau- 
per. There  was  no  moral  obligation,  independent  of  the  l^^l  Uability, 
created  by  statute,  and  the  legal  liability  to  maintain  casual  poor  during 
sickness  lies  on  that  parish  where  the  pauper  continues  by  reason  of  his 
accident.  [Bayley  J.  Although  the  promise  may  be  void  as  to  the  bj^ 
gone  time,  may  it  not  be  binding  as  to  the  future  time  ?  It  was  uncertain 
by  whom  the  plaintiff  was  originally  employed,  and  he  might  haTi>' 
ceased  to  attend  the  pauper  when  he  pleased.  Suppose  he  was  induced 
by  the  promise  of  the  defendant  to  continue  his  services,  would  not  that 
be  a  sufficient  consideration  for  the  defendant's  promise,  so  as  to  make 
him  responsible  for  the  attendance  subsequently  given?]  It  ought,  at  aU 
events,  to  have  been  submitted  as  a  question  of  fact  to  the  jury,  whether^ 
after  the  making  of  the  promise  by  the  defendant,  the  plaintiff  continued 
to  attend  the  pauper  on  the  part  of  the  parish  of  Wtnslow. 

It  was  suggested  by  the  Court,  that  the  purposes  of  jus^ce  might  be 
answered  by  the  defendant  paying  the  plaintiff  9L  16s.,  and  the  latter 


(a)  10  East,  25. 
(c)  2  East f  505. 


(6)  4B.tA.6GO. 
(d)  BulL  N.  P.  147. 
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to   the   house   nearest   the    place   where   the   accident 

happens,  instead  of  carrying  her  to  a  considerable  dis- 

itgnmii  tance.  In  Lamb  t.  Btmce  the  impression  of  the  Court 
was,  that  the  parish  in  which  the  house  was  situate  was 
the  proper  parish  to  have  given  the  relief;  but,  without 
deciding  that  point,  I  am  of  opinion  that  in  this  case, 
inasmuch  as  the  accident  happened  in  the  parish  of 
Hei/bridge,  and  that  was  the  place  where,  under  all  the 
circumstances,  the  pauper  was  entitled  to  receiTC  sur- 
gical assistance,  the  plaintiff'  is  entitled  to  look  to  the 
parish  of  Ha/bridge  for  payment  of  hia  bill. 

,  HoLROYD  J.     The  accident  having  happened  to  the 

pauper  in  the  parish  of  Hn/bridge,  it  was  the  duty  of 


entering  k  Mxt  proccnut.      Tfae  dcreadanl'i  counsel  uHotcd  lo  ttus  pro- 
position, and  tbe  cue  Blood  over  for  Hme  diiji,  lo  gi*c  (be  pUhilifl"! 

couniel  an  opporlunity  of  coniulling  their  client.      It  was  ihin  inlimiled 
that  tbej  bad  receiTed  no  iiutruclion  on  the  subject. 

AraoTT  C.  J.  We  are  cleirl;  of  opinion  tlut  the  defendant  b  ornr- 
ater  ot  the  pariih  of  Nanloii  LongvSie,  wai  not  bound  b;  law,  in  the  Ent 
instance,  to  ptoiide  medical  BssitCiuice  for  ihe  pauper.  Ths  obligMton  to 
do  that  lay  on  tba  parish  of  Kmiiuvi,  where  the  aocideni  happened,  and  the 
pauper  was  compelled  to  rcmBiD  in  conMquence  of  it.  llie  offiren  or  tint 
parish  arc  clearly  bound  to  pay  the  plaintiff  Tor  hii  tan  and  atfendanc* 
bbtowed  upon  the  pauper  before  the  defendant  made  hia  pniniise;  but  if 
the  plaintiff  subsequently  to  that  period  was  induced  to  continue  to  attend 
the  pauper  in  consequence  of  the  promite,  the  latter  may  perh^is  be  liable 
for  luch  attendance,  but  be  certainly  is  not  liable  lo  the  eitent  at  ibe  pre- 
sent rerdict.  The  quoiion  ought  lo  hare  been  tubmitled  to  tfae  jury, 
nheiher  the  plaintiff,  after  the  promise  made  by  the  defendant,  wasthenby 
induced  to  continue  his  attendance  on  tha  pauper.  Tfae  rule  for  a  new 
trial  must  therefore  be  made  absolute. 

Rule  afaralDle. 

Ttie  cauM  was  afterwards  letlled,  tbe  defendant  hanag  pud  50^  to  the 
plaiotifT  in  laliafaciion  of  debt  and  coats. 
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the  officers  of  that  parish  to  provide  medical  assistance        1826. 

for  her  tliere.      They  might  have  done  that  althouirh     ^ 

the  occupier  of  one  public  house  refused  to  receive  her.        ngainst 

BlVTALL. 

But  I  think  they  could  not,  by  removing  her  elsewhere,  ^' 

shift  upon  other  people  that  burden  which  the  law  cast 
upon  themselves;  and  that,  whether  they  procured  the    < 
medical  assistance  to  be  given  in  the  parish  or  aid  of  the    ' 
parish,  they  are  liable. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  When- 
ever any  accident  happens  to  a  poor  person  of  such  a 
serious  nature  as  to  render  removal  out  of  the  parish 
dangerous  or  improper,  I  think  the  law  casts  an  un- 
doubted obligation  on  that  parish  to  administer  all  • 
necessary  relief.  If  the  pauper  in  this  case  had  actually 
been  taken  to  a  house  in  Heybridge^  and  resided  there 
while  the  surgeon  was  attending  her,  that  parish  would 
have  been  liable  for  her  cure ;  but  it  appears  to  me  that, 
under  the  circumstances  of  this  case,  she' was  improperly 
taken  out  of  the  parish;  and  that  any  officer  or  in*, 
habitant  taking  her  to  another  parish,  where  it  was 
improper  to  take  her,  cannot  by  so  doing  release  the 
inhabitants  of  the  former  parish  from  the  obligation.  I 
think,  therefore,  that  this  rule  should  be  discharged. 

Rule  discharged. 
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^^1^^        Hall  and  Another  against  Fuller  aod  Others. 

A^bjT^  ASSUMPSIT  to  recover  197/.  as  money  had  and 
hi'i'binktr  for"  received  by  ihe  defendants  to  tlie  use  of  the  platn- 

«,umofmo.  (iffs_     ^(;  the  trial  before  Abbott  C.J.  at  the  London 
nej  dewnbcd 

mtbeb«tyof  sittings  after  Hilari/  term  1824,  the  jury  foundsverdict 

words  and  for  the  plaintifEi,  subject  to  the  opinion  of  this  Court  on 

JWwudi  *1.  the  following  case: 

IBrgd  by  tbe  _„  ■    .      .  m.  >  ...  i-    r        i 

holder,  n-ho  Ine  plaintiffs  are  merchants  in  the  city  ot  London, 

■utiilituled  ■        ,        ■  1  ■  f    1  -  • 

UruM-  film  for    naving  at  the  time  of  the  transaction   in  (question  an 

ilru."ch'idr.^  account  with  the  defendants,  as  bankers.     On  the  25th 

•""  '"j;"^^*      or  26th  of  August  1 823,  Mr.  S.  Hill  applied  to  J.  Hall, 

no  fwa  in  one  of  the  ptaintifis,  for  the  loan  of  a  check  for  3/. 

the  ordinvjr 

councofbuii.  statiniT  at  th«  time  it  was  for  a  friend  to  send  into  the 

D*a>  could  ** 

obwrvi  ii,  and  countrv,  upon  which  Mr.  Hall  drew  and  delivered  to 

the  baaker  ^  ' 

pud  to  Ihe  •&  Hill  the  check  upon  the  defendants,  using  for  that 

la'i'ger  sum :  puTpose  One  of  the  printed  forms  with  which  the  de- 

could'oot     "  fendants  supply  their  customers.     The  sum  for  which 

wi^f**^  this  check  was  drawn,  was  written  by  Hall  in  words  at 

thing  berond  length,  in  the  body  of  the  check,  and  also  in  figures, 

which  ihechcd:  the  latter  being  in  the  same  line  with   his   signalnre. 

was  originally 

drawn.  Mr.  HiU  had  been  induced  to  apply  for  the  loan  of  the 

check  by  one  Wagstaff,  who  had  applied  to  him  for 

such  a  check,  and  Hill  having  obtained  it,  banded  it 

over  to    WagUaff:    Wagstaff  expunged   the  dates,   the 

figures,  and  the  words  three  pounds,  and  also  the  figures 

Si.  05.  Od.  and  substituted  the  words  two  hundred  pounds 

and  200/.  in  figures,  but  in  such  a  manner  that  no  one 

in  the  ordinary  course  of  business  could  have  observed 

iL     The  check  so  altered  was  presented  by  or  on  ac- 


FULLKE. 
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count  ot  Wagstqff'ijo  the  defendants  for  payment,  on  tbe        1826. 

29th  q£  August^  on  which  day  the  balance  in  their  hands       

on  the  account  of  the  plamtins,  was  only  183/.  155.  5d.  agtUrai 
The  defendants  paid  the  amount  of  tbe  check  as  altered, 
and  having  a  day  or  two  afterwards  received  funds  to 
cover  the  amount  over  paid  on  the  29th  of  August^  they 
claimed  to  retain  the  whole  sum  of  200/.  on  account  of 
the  check  drawn  and  paid  under  the  foregoing  cir- 
cumstances. 

F,  Pollock  for  the  plaintiffs.  The  plaintifis  are  en- 
titled to  recover  the  whole  amount  of  the  check.  First 
assuming  that  the  defendants  have  not  been  guilty  of 
any  negligence,  the  loss  must  still  fall  upon  them,  for 
the  altered  check  was  not  the  check  of  the  plaintifis, 
and,  therefore,  the  defendants  paid  the  money  without 
any  authority.  There  is  no  difference  in  principle  be- 
tween this  case  and  any  other  forgery.  Suppose  the 
body  of  a  draft  had  been  in  the  handwriting  of  the 
plaintiffs,  but  their  signature  bad  been  forged,  there  can 
be  no  doubt  that  if  the  bankers  had  paid  such  a  draft 
they  would  be  liable.  Qr  suppose  that  it  was  made 
payable  to  a  special  payee,  and  his  name  had  been 
forged,  and  the  bankers  paid  it  to  the  wrong  person^ 
they  would  have  been  liable.  There  is  no  direct  au«' 
thority  in  our  law  upon  the  subject,  but  the  very  point 
is  discussed  in  Pothiet^s  treatise  du  contrat  du  change^ 
part  1.  c.  4.  s.  99.  p.  59.  It  assimilates  a  case  like  the 
present  to  that  of  a  person  employed  to  execute  an  order 
for  another  (le  contrat  de  mandat).  There  the  em- 
ployer is  bound  to  reimburse  the  employee  all  his  ex- 
pence3  to  which  the  employment  or  order  gives  rise,  (pro- 
vided the  employee  does  not^  by  his  own  negligence^ 

dbburse 
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disburse  more  tlian  he  ought.)  But  he  distinguishes  be- 
tween expences  occasioned  in  the  execution  of  the  order 
or  employment,  (ex  caus&  niandati,)  and  tliose  which  are 
incurred  accidentally  in  the  course  of  the  employment 
or  order,  and,  ultimately,  lie  comes  to  the  conclusion 
that  when  a  banker  pays  the  full  amount  of  a  bill  frau- 
dulently altered  by  the  holder,  the  sum  paid  beyond 
that  for  which  it  was  originally  drawn  is  no^  a  payment 
made  "  ex  causa  mandati  scd  occasione  tantum,"  the 
subsequent  fraudulent  alteration  of  the  bill  which  led 
the  banker  into  error,  and  whidi  caused  him  the  loss  of 
the  sum  he  had  unduly  paid,  being  an  accidental  cii^. 
cumstance  which  neither  had  been,  nor  could  be  fore- 
seen, and  against  which  the  drawer  cannot  be  supposed 
to  have  uitended  to  indemnify  the  banker,  {a) 

In 

(a)  The  pMigefroin  AMiff-ralcrTed  toit  ilulbUawiag, 

99.    Sdcehio,    Trad,    de  Cimi.  uct.  S.    gl,5.  quicst.  1.  propose  cetie 

plus  graode  loiniiic  que  cello  porl^  par  la  ieUra :  )■  ft 
ds  mtni^re  qu'elle  pcul  tromper  une  pfnonae  aHcntiT*  > 
Le  banquier  qui,  trvmp^  par  la  falsification  de  la  tettn  qui  lui  ■  tli  )*^- 
tenUe,  ■  puji  au  porleur  la  lomme  cnti^re  qui  paroitwit  portte  par  la 
lettre,  aura-t-il  U  r^p^itioa  conUe  le  lirtur,  ton  nuuidant,  de  ce  qa'il  i 
psj£  de  plus  que  la  umme  qui  £Uiit  eflbctiiement  et  T^labtement  pottfc 
par  la  IctUe?  Scacchia  d^ide  pour  I'lffinnaliie.  On  pent  dirt  poor  Km 
opinion,  que  Mian  Ici  leglei  du  contrat  de  oiandat,  le  nuDdtot  t'itBgt  1 
rembouner  te  nundataiie  de  (ou<  let  diboanit  auiqueli  le  inaw*t  aura 
doDn£  lieu,  pourvu  que  le  mandataire  n'ait  pat  par  la  faute  dAowaC  piM 
qu'il  ne  fallott ;  Mandator  debet  refundere  maTidatario  guidfuid  ei  ncii^ps* 
biHicr  cbeil  a  could  mandati,  comme  nous  ravont  £labli  in  I^mU  JWtfH. 
tlu  Maud.  n.  55.  et  >eq.  Or,  lepaiemenlqu'i  faille  baoquierde  la  ubd* 
enti^re  qui,  par  la  faluficaUon  de  la  lettre,  paroistoit  £lre  ptfft^  dan*  l> 
leltre  qu'oa  lui  a  prfseoU,  est  ud  d^bourm^  auquel  le  mandat  du  ititw  a 
donn^  lieu  ;  et  I'on  ae  pent  en  cela  reprocber  aucune  Taute  i  ce  banqniH, 
puisqii'on  suppoie  que  la  falsification  ^toil  telle,  qu'elle  pouioitsirpfadn 
un  homme  intelligent  -.  le  tireur  ne  pent  done  pat  te  diipeoscr  da  ntn- 
bouner  le  banquier  nir  qui  il  a  tirE  la  leltr«,  de  la  iomni«  enlUre  ipt'il  • 
p«;£«;  tauf  au  lireur  a  eurcec  raction  du  baoqijIeT,  camlilivmen  iitdMi, 
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In  Scholey  v.  Ramsbotiom  {a)t  a  cheque  drawn  by  a  182<5. 

customer  upon  his  bankers,  and  which  he  afterwards  can^  -. 

celled  by  tearing  it  iuto  several  pieces»  was  paid  by  them  hm/iu 

under 


-•-r 


contrc  le  porteur  de  la  lettre,  pour  la  r^p^tloo  de  ce  qu'il  a  re^u  de  pluf 
que  la  somine  qui  £toit  veritablcnaent  port^  par  la  lettre.  Si  ce  porteur 
de  la  lettre  est  un  homme  iusolyable,  c'ert  le  ttveur  qui  doH  souffrir  de 
cettc  insolvabilit^,  puisque  son  mandataire  n*est  jms  en  faute. 

'  On  peut  dire  au  contrairc  en  favcur  du  tireur,  qu'il  ne  faut  pas  oon- 
fondre  ce  qu*il  en  a  co6t^  au  mandataire  pour  l*ex^cntion  du  mandate  ex 
causA  manduti,  avcc  ce  qu*il  lui  en  a  co&t^  k  ^occasion  du  mandat,  non  ex 
causd  niandati,  sed  tanttim  oceasionc  mandaii,  Ce  quMi  en  co6te  e.c  etmti. 
mandafi,  est  tout  ce  qui  tend  k  Tezdcutlon  du  mandat.  Par  ezemple,  li 
Je  Yous  ai  cbarg^  dialler  visiter  une  terre  que  ja  Toulob  acqu^rir,  let 
frais  de  Foyage,  les  salaires  que  toui  aves  paj^  auz  ourriers  dont  voua 
TOUb'  dtes  fait  assister,  et  aulres  choses  scmblables,  sont  das  d^bours^  qui 
tendoient  k  I'ex^ution  du  mandat  dont  jc  vous  ai  charg^,  et  qui  sont  faita 
ex  causd  mandali :  ce  n*est  que  de  ces  choses  que  je  suis  cens^,  par  le  con- 
trat  de  mandat  intervenu  entrc  nous,  m*6tre  oblig^  de  tous  rembourser. 
Mats,  si  vous  avez  ^t^  altaqu6  en  chemin  par  des  voleurs  qui  vous  ont  yol^ 
Je  ne  suis  pas  oblig^  de  vous  indemniser  de  cctto  perte ;  car,  quoique  ce 
soit  4  I'occasion  de  mon  mandat  dont  vous  voui  dtes  charg^,  que  voua 
I'avcz  soufferte,  et  que  vous  ne  rcustiex  pas  soufferte  sans  cela,  n^nmoiaa 
ce  n'est  pas  pour  Vcidcutian  de  mnn  mandat,  roais  seulement  h  Coceasidn 
de  ce  mandat,  qu'il  vous  en  co{kte  ce  qu'on  vous  a  voltf ;  c*est  par  un  cat 
fbrtuit,  dont  on  ne  peut  pas  dire  que  j'ai  touIu  m*obliger  de  vous  indem- 
niser, puisqu'il  n'a  pas  ro^me  M  pr^vu :  Non  omnia  qua  imjtensttrut  non 
Juit,  mand^itori  imputabit ;  veluti  quod  tpohatus  rit  h  laironibtu.  •  •  .  nam 
hdec  magis  casWus  qtUkm  mandiUo  imputari  oporletg  L  26.  sect.  6.  Mandat, 
Oes  prindpes  s*appliquent  naturellement  i  i*espdce  propo^^.  Lossque  le 
banquier  sur  qui  j*ai  tir^  uno  lettre  de  change  de  cent  livres,  tromp^  par 
la  falsification  de  la  lettre,  paio  troia  cent  livres  au  porteur  de  la  lettre,  le 
paiement  qu*il  a  fait  de  la  somme  de  deux  cents  livres  de  plus  quMl  n'esi 
portd  par  le  lettre,  n*est  pas  un  paiemoot  qu*il  fiuse  ex  cautA  mandati,  ea 
execution  du  mandat  dont  je  I'ai  cfaarg4 ;  on  peut  seulement  dire  qu*ii  Ta 
fait  ft  Voccamn  du  mandat :  la  falsification  de  la  lettre,  qui  l*a  induit  en 
erreur,  et  qui  lui  a  caus^  la  perte  de  la  somrae  qu'il  a  induement  pay^, 
est  un  cas  fortuit  qui  n'a  ni  ^t^,  ni  pu  Stre  pr^vu,  et  dont  on  peut  dire 
par-Gons&jueBt  que  j'aie  voulu  me  charger  de  le  d^ommager. 

(a)  2  Camiu  485. 
Vol.  V.  3  C  Cependant 
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under  drcumstanoes  which  ought  to  have  excited  their 
tuspidoD,  and  induced  them  to  make  inqiuries  befim 
paying  it;  and  it  waa  held  that  they  could  not  tdu  credit 
for  the  amount  Here  the  bankers  have  be^d  gailty  of 
negligence.    The  drawer  of  a  bill  of  exchange  has  not 


Gtpenduit  li  e'^loit  par  U  fiuite  da  timir  qi»  k  ImnqiAm  «b»  M 
ioduit  en  tnear,  le  ttrmr  n'ajruit  paa  en  k  loiii  d'tefav  m  kttm  dp 
funite  k  pri£vcnir  let  lUiificatioiit  s  fmih,  •*&  avo^  ^^crft  «n  cUffiw  k 
KMUiM  tir^  par  k  kttre^  at  qa'on  tti  lyoat^  laros  k  tiranr  aamb  aa  ca 
caa  tana  d*indemiiiacr  k  baoqukr  da  ca  qa*ll  %  acnAil  da  k  ftmrKha 
dakkttre^  ikqaallak  tiranr  par  mfiuato  ft  donn^lkai  al^^nt^Mcw 
.qa*on  doit  rattraindra  k  dddvon  da  Scacdik. 

.  Potkier  then  dtowu,  that  the  diatiiictka  bettraan  kaMp  awtrinwl  bj.dia 
an^pkjte  in  tba  ooone  of  hia  ampkjmant  or  otdar,  wStfittiU  aaj  daftnll 
of  tha  amplojar»  and  thoM  kaaaa  to  whkfa  tha  cflBpkyar  bHflfan  oeeariOB 
by  bb  ddkult,  b  wamntad  bj  tba  dvil  kw«  Tba  Iblkivfaf  am  k  pat: 
If  I  ampky  yoa  to  buy  ft  cerMk  akta^  and  tba  akta^  afkr  yon  bavo 
boogbt  hint  but  balbni  joa  bata  tant  bim  to  ina»  ralia  yoii«  tbai%  aoeord* 
big  to  one  <qpinkn»  I  am  bound  to  indemnify  yoo  oa^if  I  kaaw  dia  ahaa 
to  have  been  a  thief,  because,  in  that  case,  I  was  in  fault  fornot  infonning 
you ;  accorduig  to  another  opinion,  whether  I  knew  it  or  not,  because 
I  was  guihy  of  negligence  in  not  enquiring  into  the  previous  habits  oT  tba 
slave.     He  tlien  proceeds  thus : 

Lorsque  c*est  la  faute  du  mandataire  qui  a  donn^  lieu  au  dcHnmage 
qu*il  a  soufTert  k  Toccasion  du  mandat,  il  n*est  pas  douteux  qu*il  ne  pent 
pas  dcmander  a  en  etre  tndemnLs<* ;  d.  Li,  6.  sect.  7. 

II  r^sultc  de  tout  ceci  qu*on  ne  doit  pas  d^'ider  indistinctement  qua  le 
tireur  doivc  indcmniscr  le  banquier  de  la  perte  que  lui  a  caus^  l*erreur 
en  laqucUe  Ta  induit  la  falsification  de  la  lettre,  et  qu*on  doit  dto'der  au 
contrairc  que  Ic  tireur  n'est  tcnu  de  cette  indemnity  que  dans  le  cas  auquel, 
.par  quelque  faute  de  sa  part,  ou  par  celle  de  son  facteur,  il  auroit 
donn^  lieu  d  cette  falsification,  faute  d'avoir,  en  dcrivant  k  kttre,  pris  lea 
precautions  qu'il  pouvoit  prendre  pour  la  pr6?enir. 

Dans  le  cas  meme  oCi  le  mandant  n'auroit  pas  eu  le  aoin  de  prendre 
ces  precautions,  le  mandataire  no  pourra  pas  rep^>ter  du  tireur  ce  qu'il  a 
pay^  de  plus  que  la  somme  qui  ^toit  v^ritablement  port^  par  U  lettre^  d 
la  falsification  pouvoit  s'appercevoir  avec  quelque  attention  ;  car  en  ce  cas, 
c'cst  la  faute  du  banquier  de  n'avoir  pas  bien  examine  la  lettre  qui  lui  a 
M  presentee ;  et  il  n*est  pas  rr9evablc,  suivant  les  principes  ci-dessus,  i 
demander  rinderaniie  d'une  perta  A  laquelle  il  a  doon^  lieu  par  an  iauta 
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any  means  of  discovering  whether  the  instrument  which        1826. 
he  issues   to   the   world   be   subsequently   fraudulently 

XIALL 

altered ;   the  banker   has   some   means,    and    if  he  is        againu 
deceived,  must  be  responsible. 

Gotdburn  contr^.  This  case  is  one  of  novelty  and 
great  importance  to  bankers,  who,  if  the  defendants  are 
held  liable,  will  be  exposed  to  constant  hazard  without 
any  means  of  prevention.  For  if  the  signature  to  a 
check  be  genuine,  a  banker  is  bound  at  his  peril  to  pay 
it,  although  (as  frequently  occurs,)  every  other  part  of 
it  be  written  in  a  strange  hand.  And  now  it  is  con- 
tended that  after  he  has  ascertained  the  signature  to  be 
valid,  he  is  further  bound  to  notice  any  alteration  in 
the  body  of  the  cheque  itself,  however  minute,  or  how- 
ever skilfully  effected.  It  is  said  that  any  material  al- 
teration in  instruments  of  this  nature  afler  they  are 
drawn  will  render  them  void,  but  that  is  too  broad  a 
position.  In  KersJiaw  v.  Cox  (a)  a  most  material  alter- 
ation in  a  bill  of  exchange,  viz.  the  insertion  of  the 
words  "  or  order,"  was  held  by  Lord  Kcnyon  not  to 
vitiate  the  bill.  And  as  to  an  alteration  in  the  sum  for 
which  the  bill  is  drawn,  Scacchia^s  authority,  as  cited  by 
Pothier  in  the  passage  referred  to,  is  express  that  in  a 
case  like  the  present  the  drawer,  and  not  the  drawee, 
must  bear  the  loss :  although  Pothier^  after  stating  the 
arguments  on  both  sides,  inclines  himself  to  the  con- 
trary opinion.  As  to  a  supposed  analogy  between 
deeds  and  bills,  Mr.  Justice  Btdlerin  Master  v.  Miller{b) 
denies  that  there  is  any  such,  and  states  conclusive  rea- 
sons for  his  opinion  ;  and  it  is  clear  that  such  an  alter- 

(o)  5  E^.  N.  P  C\  246.  (b)  4  T.  R.  320, 

S  C  3  alio'n 
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IMS.       atioa  in  a  deed  as  that  which  took  place  in  the  bill 
"""""^       in    the    case    of    Kershaw   v.    Cor  (a)    would    haw 

Hall 

against  made  the  deed  void.  No  argument,  therefore,  can  be 
derived  from  such  analogy.  In  Scholey  v.  SamaboUom 
there  was  every  thing  to  cause  inquiry  and  suspicion  on 
the  part  of  the  bankets.  The  check  had  been  torn  in 
four  pieces,  aud  pasted  together  again,  and  when  pre- 
sented was  obviously  defaced  and  dirty,  which  was  tke 
express  ground  of  Lord  EllenhorougW%  decision :  whereas 
here  it  is  found  that  the  check  ^  was  altered  in  such  a 
manner  that  no  one  in  the  ordinary  course  of  basinecs 
would  have  observed  it,"  which  makes  the  whole  diflfer* 
ence,  and  converts  that  case  into  a  strong  authority  for 
the  defendants.  Then  ns  to  negligence,  it  is  hece  al« 
together  on  the  side  of  the  customer.  Giving,  or  rathtr 
lending,  as  he  did  this  check  for  so  trifling  an  amoiuit 
to  another  person  for  the  purpose  of  being  sent  i^;ain  ta 
a  third  in  the  country,  was  in  direct  vitiation  of  the 
compact  which  must  be  implied  between  banker  and 
tomer ;  viz.,  that  the  latter  shall  not  send  abroad  his 
and  signature  in  this  unguarded  mode,  but  shall 
them  only  with  due  caution,  and  for  the  bona  fide  pnr* 
pose  of  drawing  out  his  funds  for  his  own  occasions*  In 
Bussell  V.  Langstaff{b)  it  was  holden  that  a  person 
signing  his  name  to  a  blank  stamp  was  liable  for  any 
sum  afterwards  inserted  thereon.  In  that  case  it  wae 
argued  (as  in  this,)  that  a  note  so  filled  up  was  ntd  the 
note  of  the  party  who  had  signed  the  blank  alanip ;  bot 
it  was  held  by  the  Court,  that  a  man  thus  sending 
abroad  his  name  and  signature,  must  be  responsible  far 
all    the   consequences.     So    here    the  plaintiffii    have. 

(a)  SEsp,  N,  r,  C.  2i6.  (6)  2i>ot«.  514. 

thought 
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thought  fit  to  lend  their  name,  owing  nothing  to  the  1896. 
party  to  whom  the  check  was  given,  and  being  told  by 
him  at  the  time  that  it  was  not  for  his  own  use,  and  agcdnu 
that  he  should  not  present  it  for  payment.  Under  these 
circumstances  it  follows,  that  the  plaintiffs  must  bear  the 
loss,  and  not  the  bankers,  who  were  not  guilty  of  any 
negligence,  and  could  not  by  any  care  or  caution  on 
their  part  detect  the  imposition. 

Abbott  C.  J.  I  am  of  opinion  that  the  plaintiffs  are 
entitled  to  recover.  Bankers  can  only  charge  their  cus- 
tomers with  sums  of  money  paid  pursuant  to  order. 
Here,  unfortunately,  the  bankers  have  paid  more  than  . 
the  order  authorised  them  to  do ;  for  by  that  they  were 
directed  to  pay  no  more  than  31.  I  have  no  doubt  the 
bankers  cannot  charge  their  customer  beyond  that  sum. 
The  plaintiffs  are  therefore  entitled  to  the  judgment  of 
the  Court  for  the  excess. 

Bayley  J.  The  banker,  as  the  depository  of  the  cus- 
tomer's money,  is  bound  to  pay  from  time  to  time  such 
sums  as  the  latter  may  order.  If,  unfortunately,  he 
pays  money  belonging  to  the  customer  upon  an  order 
which  is  not  genuine,  he  must  suffer,  and  to  justify  the 
payment,  he  must  shew  that  the  order  is  genuine,  not 
in  signature  only,  but  in  every  respect  This  was  not 
a  genuine  order,  for  the  customer  never  ordered  the 
payment  of  the  money  mentioned  in  the  check. 

Judgment  for  the  plaintiffi.  (a) 

(a)  See  Forslcr  t.  Clement t,  2  Camp,  17. 
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1896. 


-.  S1S8ON8  against  Dixon  and  Others. 

Ark  180k 

'Wbrn^lBCMi  /"^ ASE aminst the defiendants, as oomfflton cuiieri fi^ 
ikrftr tekw  DiMin  to  Liverpool^  charginff  them  with  the  bm  of 
wMto hfanflt  a  parcel  delivered  to  them  by  the  plaintifP wi  JDmUm^  to 
coofiydiio  *  be  carried  to  Liverpool.  There  was  a  count  diaign^ 
^JllU'^^i^  than  as  warehousemen,  and  a  ccmnt  in*  trover.  Fk% 
^^UJ^^  the  general  issue.  At  the  trial  before  IMhdt  &  at  the 
S^ff^JuT*  ^^^"^^^'^  Spring  assises  1826,  it  appeared  that  the 
SidjiiiMnd It  plaintiflF  was  a  lace  manufiu:turer  at  Liverpoolf  and  bong 
hoowf  tb«  im.  at  Dublin^  delivered  a  parcel,  containing  a  quantity  of 
fiMLMid dM  lace,  to  the  defendants*  at  their  warehooae,  to  be  tat* 
tiMevffar  warded  to  Liverpool  by  the  jS^  George  steam  packet,  of 
Sntnit^y  which  the  defendants  were  owners.  The'  peicdi  was 
**rwuined*'and  "^^^^  delivered,  although  often  demanded.  For  the 
that  the  defend-  defendants  it  was  contended,  that  the  plaintiff  should 

ant,  m  order  to  ^ 

raise  the  objec-   have  proved  that  the  goods  were  duly  entered  according 

tion,  was 

bound  to  prove   to  the  requisites  of  the  46  G.  S.  c.  87-  s,  1.     The  learned 

that  the  ffoods 

were  not  en.      Judge  reserved  the  point,  and  the  plaintiff  had  a  verdict 

tered 

for  the  value  of  the  parcel,  subject  to  a  motion  to  enter 
a  nonsuit.  A  rule  for  that  purpose  was  granted  in 
Easter  term,  against  which 

Henderson  shewed  cause,  and  contended,  first,  that 
the  provision  of  the  46  G.  S.  c.S7.  5. 1.  as  to  entering 
goods  imported  from  Ireland,  was  superseded  by  the 
4  G.  4.  c,  72.  ss.  6.  and  7.,  the  Lords  of  the  Treasury  hav- 
ing exercised  the  power  thereby  given,  and  made  the 
Irish  trade  a  coasting  trade,  as  appeared  by  The  Gazette 
3Sth  September  1824,  and  consequently  that  those  things 

only 
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only  were  required  to  be  entered  which  were  liable  to        1826. 
duties.     That   the   lace  in  question   was  not  liable  to       Z 

^  SiSSOKS 

duty,  for  tlmt  it  must  be  taken  to  have  been  manufac-        against 

•^  Dixon. 

tured  by  the  plaintiff  and  imported  into  Ireland^  and, 
therefore,  was  entitled  to  a  drawback  on  re-importation 
by  the  56  G.  3.  c.  83.  s.  3.  Secondly,  that  if  the  goods 
did  require  entry,  there  was  no  proof  of  any  fraudulent  * 

intention,  and  without  that  the  contract  with  the  de- 
fendants was  not  void,  Catliti  v.  BelL  (a)  Thirdly,  that 
the  defendants  ought  to  have  proved  that  the  goods 
were  not  entered  ;  for  the  Court  would  not  without 
evidence  presume  that  the  plaintiff  had  acted  illegally, 
Williams  v.  East  India  Company  (6),  Pearcc  v.  Whale,  (c) 

J.  Williams  contra.  The  agreement  in  this  case  had 
a  tendency  to  violate  the  provision  of  an  act  of  parlia- 
ment, and,  therefore,  cannot  be  enforced,  JLa^m  v.  Hod" 
son  {d\  Mibbans  v.  Crickett.  {e)  [Holroyd  J.  The  ar- 
gument upon  that  point  is  irrelevant,  if  it  was  incum- 
bent upon  you  to  prove  the  illegality  of  the  transaction.] 

Bayley  J.  I  am  of  opinion  that  this  rule  must  be 
discharged.  The  presumption  always  is,  that  a  party 
complies  with  the  law.  The  means  of  proving  the  con- 
trary were  in  this  case  within  the  power  of  the  defend- 
ants, if  the  fact  were  as  suggested ;  and  as  no  proof  was 
given  that  the  goods  were  not  duly  entered,  that  ground 
of  defence  fails.  The  case  of  Bennett  v.  Clough  {/)  is 
very  similar  to  the  present.     It  was  an  action  against  a 

(a)   4  Camp.  183.  (6)  3  Eait^  192. 

(c)  SJi.^C.  38.  id)   1 1  East,  300. 

(*)  1  J.  J  P.  264.     Upon  this  point  see  Johnson  v.  Hudson^  1 1  East,  \90* 

3  C  4  carrier 
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8n80K9 
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carrier  for  losing  a  parcel  containing  some  tmnk  notes, 
stamps,  and  a  letter.  For  the  defendant  it  was  said, 
that  the  42  G.  3.  c.81.  3.5.  made  it  illegal  to  send  a 
letter  in  a  parcel,  and  that  the  plaintiff,  therefor^  could 
not  recover.  But  there  is  a  proviso  in  that  section,  that, 
it  shall  not  extend  to  any  letter  concerning  goods^  sent 
by  a  common  carrier  of  goods,  to  be  delivered  with  the 
goods  to  which  it  relates ;  and  the  Court  held,  that  in«* 
asmuch  as  illegality  is  never  presumed,  the  defendant 
should  have  given  prim^  facie  evidence  that  the  letter 
did  not  concern  the  stamps  with  which  it  was  sent. 

Rule  disdiar^ged. 


Tuetday, 
June  ISth. 

Where  an  at- 
torney's bill  ia 
reduced  on 
taTation  bj  a 
aizth  part,  the 
client  is  en- 
titled to  the 
costs  of  taT- 
ation.     They 
ara  not  in  the 
discretion  of 
the  Court. 


HiGGiNS  against  Woolcott, 

AN  attorney's  bill  having  been  referred  to  the  Master 
to  be  taxed,  he  struck  off  more  than  one-sixth,  and 
allowed  the  client  the  costs  of  the  taxation.  A  rule  for 
reviewing  that  allowance  was  afterwards  obtained  upon 
affidavits  of  special  circumstances,  justifying  the  charges 
made  in  the  bill. 

Archbold  shewed  cause,  and  contended  that  by  the 
Stat.  2  G.  2.  c.  23.  5.  23.  the  client  was  entitled  to  the 
costs  of  the  taxation.  The  words  are,  **  and  the  said 
respective  courts  are  hereby  authorized  to  award  the 
costs  of  such  taxations  to  be  paid  by  the  parties,  accord- 
ing to  the  event  of  the  taxation  of  the  bill ;  that  is  to 
say,  if  the  bill  taxed  be  less  by  a  sixth  part  than  the 
bill  delivered,  then  the  attorney  or  solicitor  is  to  pay  the 
costs  of  the  taxation ;  but  if  it  shall  not  be  less  {a\  the 


(a)  The  words  "  by  a  sixth  part*'  appear  to  have  been  omitled. 

Court 
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Court  in  their  discretion  shall  charge  the  attorney  or 
client  in  regard  to  the  reasonableness  or  unreasonable* 
ness  of  such  bill." 

Abraham^  contra,  relied  upon  the  case  of  JMiite  v. 
Mihier{a\  as  shewing  that  the  Court  may  exercise  a 
discretion  as  to  the  'allowance  of  costs  in  such  cases. 
There  the  bill  was  reduced  more  than  one*sixth,  not  by 
deductions  from  particular  items,  but  by  the  disallowance 
of  the  costs  of  two  actions,  said  to  have  been  defended 
upon  the  credit  of  the  client,  and  the  Court  held  that 
be  was  not  entitled  to  the  costs  of  the  taxation. 

Abbott  C.  J.  I  think  that  the  words  of  the  statute 
are  imperative  in  this  case.  They  provide,  "  that  where 
the  bill  taxed  is  less  by  a  sixth  part  than  the  bill  de- 
livered, the  attorney  is  to  pay  the  costs  of  the  taxation.'' 
Here  the  bill  was  reduced  on  taxation  more  than  on&- 
sixth. 

Rule  discharged* 

(a)  2H.BL351. 


761 


1826. 

HiaoiNS 

agmut 

yfooLcart, 


The  King  against  Tremearne. 


Wednetday^ 
June  Htb. 


AN   indictment  for   perjury  having  been   preferred  ^j*?"®**™* 
against  the  defendant,  and  afterwards  removed  into  was  found,  and 

.  .  the  Judge  at 

this  Court  by  certiorari,  at  the  instance  of  the  prose-  the  assiies  bat. 

ing  refused  to 
try  it  on  account  of  manifest  imperfections  in  the  record,  a  ne^  bill  was  preferred,  wbcrG« 
upon  the  defendant  was  found  guilty,  bu^,  a  new  trial  was  granted  ;  and  then  the  prosecutor, 
instead  of  taking  down  the  old  record  again,  preferred  a  new  indictment  (for  the  siine 
ofTence),  and  removed  it  into  this  court  by  certiorari,  tho  Court  refused  to  stay  tli# 
proceedings  upon  that  indictment  until  tlie  prosecutor  paid  tho  costs  of  the  f.)rmcr 
proceedings. 

cutor, 
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1826.        cutor,  R.  Bayly  obtained  a  rule  nisi  to  stay  the  pro- 
"""^       ceedini^s,  until  the  costs  of  two  former  indictments  for 

The  Kino  &"> 

a^avMt        the  same  offence  were  paid  by  the  prosecutor.     The 

Tebmxarni* 

affidavit  on  which  the  motion  was  founded  stated,  that 
at  the  Cornwall  Summer  assizes  1823,  an  indictment 
for  the  same  alleged  perjury  was  preferred,  and  found 
a  true  bill,  and  afterwards  removed  into  this  Court  by 
certiorari.  The  record  was  taken  down  for  trial  at  the 
Summer  assizes  1824,  when  Garrorm  B.  refused  to  try 
it,  on  account  of  some  manifest  imperfections  in  the 
record.  A  new  indictment  was  thereupon  preferred^ 
and  in  like  manner  removed  into  this  Court,  and  tried 
at  the  Summer  assizes  1825,  when  the  defendant  was 
found  guilty ;  but  a  new  trial  was  granted  by  this  Courts 
on  the  ground  that  a  minor,  not  named  in  the  panel  or 
summoned  on  the  jury,  appeared  and  served  instead  of 
his  father,  who  was  in  the  panel,  {a)  The  prosecutor  did 
not  carry  down  that  record  again,  but  at  the  Spring 
assizes  1826  preferred  a  new  indictment,  and  removed 
it  into  this  Court,  whereupon  the  present  motion  was 
made. 

Langslow  shewed  cause,  and  contended,  that  even  if 
the  Court  had  jurisdiction  to  interfere,  the  defendant 
had  not  made  out  any  case  entitling  himself  to  the  costs 
of  the  former  prosecution.  He  was  convicted  on  the 
only  trial  that  has  taken  place,  and  as  a  second  trial  is 
to  be  had  at  his  instance,  it  can  be  no  hardship  upon 
him  to  be  tried  on  a  new  indictment,  founded  upon  the 
old  charge. 

Bayly^  contra,  contended,  that  the  new  indictment 
must  be  considered  as  in  the  nature  of  an  amendment; 

(n)  Ante,  254. 

and 
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and  that,  therefore,  the  prosecutor,  "whose  default  made        1826. 
the  amendment  necessary,  ought  to  pay  the  expences 
occasioned  by  his  blunder,  Jones  v.  Davies  (a)  establishes    ^  against 
that  where  proceedings  are  removed  by  certiorari  into 
this  Court  it  has  jurisdiction  over  the  costs. 

Per  Curiam.  No  case  of  oppression  has  been  made 
out  by  the  defendant.  His  application  for  a  new  trial 
has  made  further  expences  necessary,  and  it  can  make 
no  difference  to  him,  as  to  such  expences,  whether  he  is 
again  tried  upon  the  old  or  upon  a  new  indictment. 

Rule  discharged. 

(a)    IB.^C.  143, 


Free  against  Mason.  wednuday, 

June  14th. 

A  LATITAT  was  sued  out  against  the  defendant,  Where  an  ap- 
returnable  the  first  return  oi  Easter  term,  and  duly  tered  for  a  de- 
served.    Some  negociation  then  took  place,  the  defendant  declaration 
undertaking  to  give  security  for  tlie  debt,   and  at  his  tothelTo"!. 
request  proceedings  were  stayed.     No  security  having  ^^j'ofl,!^ 
been  given,  the  plaintiff  after  the  essoign  day  of  Tritiity  "  necessary, 
term  entered  an  appearance,  and  filed  common  bail  for 
the  defendant,  filed  a  declaration,   and  gave  notice  to 
plead  in  four  days.     No  plea  having  been  pleaded,  the 
plaintiff  signed  judgment. 


Abraham  obtained  a  rule  to  set  aside  the  judgment 
for  irregularity,  on  the  ground  that  a  plea  had  never 
been  demanded. 

F.  PoU 
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1826. 

Frek 

against 

MASONt 


F.  Pollock  shewed  cause,  and  contended  that,  aocording 
to  Palk  V.  Bendle  (a),  no  demand  of  plea  was  necessary. 

Abbott  C.  J.  It  is  a  settled  role  of  practice,  that 
where  a  declaration  is  filed  in  pursuance  of  the  statate 
12G.l,c.29.  a  demand  of  plea  is  unnecessary. 

Rule  discharged. 


(a)  8  7.  M.  465. 


Wednevlay, 
June  14th. 


Where  a  de- 
claration in 
ejectment  was 
left  at  the 
bouse  of  the 
tenant  in  pos- 
session on  Sa" 
turday^  and  the 
tenant  after- 
wards acknow- 
ledged that 
he  received  it 
on  the  follow- 
ing Sunday, 
(which  was 
before  the  ts- 
soign  day): 
Held,  that  this 
was  not  good 
service. 


Doe  against  Roe. 


J/T/^HITEHEADmoved  for  judgment  against  the  casual 
ejector  upon  an  aifidavit  stating  that  the  declar- 
ation was  left  at  the  house  of  the  tenant  in  possession  on 
the  20th  of  Mat/y  and  that  the  tenant  after^  the  essoign 
day  of  this  term  acknowledged  that  he  received  the 
declaration  on  Sunday  the  21st  of  May,  the  day  pre- 
ceding the  essoign  day. 

Per  Cm^iam.  Service  of  the  declaration  on  a  Sunday 
by  the  lessor  of  the  plaintiff  upon  the  tenant  in  posses- 
sion would  not  be  good  service;  and  there  does  not 
appear  to  be  any  reason  why  he  should  be  in  a  better 
situation  if  the  declaration  comes  to  the  hands  of  the 
tenant  on  that  day  by  the  act  of  a  third  person. 

Rule  for  judgment  refused. 
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Free,  D.  D.  against  Burgoyne.  f^'^fl!?^' 

'  ^  June  14th. 

A  CONSULTATION  having  been  awarded  in  this  in  proWWiion, 
,     ,  ,     a  writ  of  error 

case  in  Easter  term  (a),  the  plaintiff  sued  out  a  writ  does  not  Ue 
of  error  to  the  Exchequer  Chamber,  and  obtained  an  the  Exchequer 
allowance  thereof,  which  was  served  upon  the  defendant's 
attorney  on  the  9th  of  Mcu/>  The  writ  of  consultation 
was  issued  and  presented  to  the  Court  below  on  the 
loth  oi  June,  whereupon  the  plaintiff  obtained  a  rule 
nisi  to  quash  that  writ,  on  the  ground  that  the  writ  of 
error  was  a  supersedeas.  After  bearing  Campbell 
against  the  rule,  and  Denman  in  support  of  it. 

The  Court  held,  that  the  statute  27  Eliz.  c.  28.  did  not 
extend  to  this  case,  and  that  no  writ  of  error  lay  to  the 
Exchequer  Chamber. 

Rule  discharged,  {b) 

(a)  See  p.  400. 

(6)  Suits  in  prohibition  are  not  mentioned  amongst  those  in  which  the 
27  EUm*  c.  28.  gives  a  writ  of  error  to  the  Exchequer  Chamber;  and  tht 
writ  of  prohibition  is  an  original  writ  out  of  Chancery.  See  Jefferson  t. 
Bishoj}  of  Durham,  I  B.  4;  P.  121.  Crouchcr  v.  CoUmh  1  SauruL  136.  (1). 
Jaqttei  ▼.  Ce$ar,  S  Sattnd.  101.  (1). 
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Herbert  against  Taylor. 

Upon  a  general  '^r'HIS  was  an  action  on   a  bond.     The  defendant 

demurrer  to  a       JL 

plea  of  nil  debet         pleaded  the  general  issue  nil  debet,  and  delivered 

to  an  action         ,  «  i   •     •/»••  mi  i   •     •«•    i  j 

upon  a  bond,  It  to  the  plaintifTs  attorney.     jL  he  plaintiff  demurred 

Book  is  to  be  generally  to  that  plea,  and  his  attorney  delivered  the 

plaintiff's  iL  °  ^ssue  on  the  demurrer  to  the  defendant's  attorney,  with- 

tTbe^filed^w^th  ^"^  filing  the  demurrer  with  the  clerk  of  the  papers,  and 

the  clerk  of  the  obtained  a  rule  for  a  concilium,  and  for  judinnent  on 

papera.  ^f   -o 

the  demurrer.  A  rule  nisi  had  been  obtained  for  setting 
aside  the  concilium  and  the  delivery  of  the  issue,  on  the 
ground  that  the  demurrer  ought  to  have  been  filed  with 
the  clerk  of  the  papers. 


Marryat  and  Archbold  now  shewed  cause.  The  rule 
is,  that  all  special  pleas  and  special  demurrers  shall  be 
filed  with  the  clerk  of  the  papers,  but  that  general 
pleas  and  general  demurrers  shall  be  delivered  by  the 
attornies.  In  the  edition  of  the  rules  of  court  pub- 
lished in  1747,  by  Sir  George  Cooke,  the  prothonotaiy 
of  the  Court  of  Common  Pleas,  there  is  the  following 
note  to  the  rule  of  court  of  Trinity  12  TV.  S. :  **  The 
attornies  of  this  court  make  up  the  Issue  and  Demurrer 
Books  in  the  following  cases,  viz.  every  issue  that  may 
be  given  on  the  book  side;  not  guilty  to  a  new  assign- 
ment ;  the  bar  of  son  frank  tenement ;  comperuit  ad  diem 
to  a  sheriff's  bond ;  nul  tiel  record  to  an  action  of 
debt  on  a  judgment ;  a  general  demurrer  to  a  de- 
claration; in  covenant,  where  the  defendant  in  his  bar 
concludeth  to  the  country;  every  special  non  est  factum, 

every 
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every  son  assault  demesne,  and  likewise  all  issues  and 
demurrers  upon  writs  of  error,  scire  facias,  and  audita 
querela,  and  all  repleaders  or  other  things  formerly 
entered  of  record.  In  all  other  cases,  both  by  bill  and 
original,  the  special  pleadings  are  to  be  left  with  the 
clerks  of  the  papers,  who  make  copies  thereof,  and  when 
issue  is  joined,  the  paper  books  are  made  up  by  them." 
Although  a  general  demurrer  to  the  general  issue  is 
not  expressly  mentioned  as  an  instance  where  the  De- 
murrer Book  may  be  made  up  by  the  attorney,  yet  it  is 
evident  that  the  distinction  is  between  general  and 
special  pleas  and  demurrers,  and  a  general  demurrer  to 
a  declaration  not  only  may,  but  must  be  delivered. 
Filing  it  is  irregular  if  the  plaintiff  does  not  know  of  it. 
Ruled  Hilary^  1817.     Archbold^s  Practice^  p.  6. 
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1826. 


Herbert 

against 

Taylor. 


Chitty  contra.  In  the  note  to  the  rule  of  Court 
of  Hilary  term,  1  W.  S^  M,y  edit.  1795.,  the  cases  al- 
ready mentioned  are  enumerated  as  those  where  the 
attornies  are  to  make  up  the  issue  or  demurrer  book. 
The  note  then  proceeds,  "  in  all  other  cases,  both  by 
bill  or  original,  the  pleading  must  be  filed  with  the  clerk 
of  the  papers,"  and  this  rule  is  adopted  in  Crompton^s 
Practice* 

Abbott  C.  J.  We  are  of  opinion  that  the  attorney 
was  at  liberty  to  make  up  and  deliver  the  Demurrer  Book 
in  this  case.     This  rule  must  therefore  be  discharged. 

Rule  discharged. 


Archbold  then  moved  for  judgment  for  the  plaintiff, 
which  was  granted. 


Jaw  ttgrnrnttOtntar-^a^^SfatsU 

jii%*  iHMfa  ^dUhd  tftegyirrt  bMie>y«<^pi>m^iBiii||l,»  lattiiiA 
MtpoTMNlb  ,„;:  jotudf^  -ItUtmamat  tefra  iMtt  Mi  iVdMltf  ttM 

tofe^mlawijtlrttww'of  c*»j*ai  ilifliilwli  mmmvt 
teo*efbrjudgBMnt  wioCBMofsinoaniU        ^z 
Tba  K«ttnn  of  th«  rale  bftvipgbeMnAiialtalha 
i-^         ItaMO',  iMk  aftn-  atatii^  th«  iM^  wid^  tfc*  fe%iriBg 
■;i»        npott :   '  ■ 

By  statDte  1 4  G.  S.  c.  1 7.  whicb  aatboriza  the  ii^iUak- 

^.  V  -  tioa  to  ibe  CeuitiUr  jmf%Ment  at  uKua  «ifam»wll»it 

'   is  provided  that  all  judginentt  gij^en  l^  virtue  «f  ttot  ant 

BhalVbe  oftlw  like'foix^  aiid  effect  as  judgraems  lipoa 

aonsiiitrfuid-orno  otberforoeor  effitct.  ^ 

In  the  absence  of  any  authprity.aptfn  lluaipoiiit,  J 
Apprehend  if  this  case  had  gone  dbwa  to  triali  .and  cither 
of  the  defendants  bad  appeared  by  bis  counsel,'  tht 
plaintiff  might  have  been  called  and  nonsuited.  I  am, 
therefore,  of  opinion  that  tlie  defendant  Smith  is  entitled 
to  bHv6  the  rtilemade  absolute  for  judgment  as  in  case 
of  a  noRBuit,  -and  which  will  authorise  a  general  judp 
ment  of  nonsuit  to-be  entered  against  the  plMntiffl' 

Tie  Court  concurred  in  ttiat  opinion,  and  made  the 
Rule  abwDhite. 
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Glover  against  Watmore. 

IN  this  case  the  process  was  retnniable  on  the  20th  of  Asuimnoiisfor 
better  parti* 

April,     On  the  21st  the  defendant's  attorney  ob-  culanofthe 

tained  an  order  for   the  particulars  of  the  plaintiff's  mandwaiob- 

demand.     On  the  22d  of  April  a  declaration  in  debt  ^ndant  foor 

was  filed  de  bene  esse,   and  notice  of  the   same  was  ^*/^^*^ 

left  at  the  defendant's  place  of  abode.     A  particular  of  P?^°^^" 

the  plaintiff's  demand  was  delivered  to  the  defendant's  plaintiff's  at- 
torney did  not 
attorney  on  the  2d  of  May.     On  the  3d  of  May  com*  attend  tiU  the 

mon  bail  was  filed  for  the  defendant  according  to  the  and  the  order 

statute.     The  defendant's  attorney,  on  the  2d  of  Mai/j  fused,  and  the 

took   out  a   summons    for   better   particulars    of  the  SSwS'for   ^ 

plaintiff's  demand,  and  on  the  same  day  served  a  copy  ^^^5^]|*^ 

of  the  summons  on  the  plaintiff's  attorney,  which  the  judgment  for 

■^  •^  want  of  a  plea : 

latter  did  not  attend.     On  the  3d  of  May  a  second  sum-  Held,  Uiat  as 

.     .         the  delay  waa 

mons  was  taken  out  and  served,  and  as  the  plaintiff's  occasioned  by 

...  11*1  1  the  plaintiff's 

attorney  did  not  attend,  a  third  summons  was  taken  out,  attorney,  the 
which  he  did  attend  on  the  5th  of  May,  when  the  order  iL^^ujo^"* 
was  refused.     Immediately  after  this  summons  was  dis-  J^j|^°i,erefore 
charged,  judgment  was  signed  for  want  of  a  plea,  and  the  »""egular. 
plaintiff  sued  out  a  ca.  sa.,  of  which  the  defendant's  at- 
torney had  notice  on  the  8th  of  May.     Gumey  had  ob- 
tained  a  ryle  nisi  for  setting  aside  the  judgment,  and  the 
execution  issued  thereon,  for  irregularity,  on  the  ground 
that  the  defendant  had  four  days  to  plead  from  the  return 
of  the  last  summons,  and  that  the  plaintiff  was  not  en- 
titled to  sign  judgment  till  the  9th  of  May. 

Archbold  now  showed  cause  against  this  rule.  Where 
the  proceedings  are  stayed  by  the  defendant  beyond  the 
time  at  which  he  would  otherwise  be  obUged  to  take  the 

Vol.  V.  SD  biext 
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next  step,  be  must  take  that  next  step  irnmedialely  on 
the  nile  or  summons  being  disposed  of,  St.  Hanlair^  v. 

Byam.{a) 

Abbott  C.J,  The  rule  laid  down  in  that  case  is 
correct ;  but  in  this  case  the  principnl  delay  was  created 
by  the  plaintllT,  first,  in  not  delivering  the  bill  of  parti- 
culars imlil  the  2d  of  Ma;/,  although  the  order  for  it 
was  obtained  on  the  21st  oi  April;  and,  secondly,  ia 
not  attending  the  fit's!  or  second  summons  for  better 
particulars.  We  are  of  opinion,  that  the  judgment  was 
signed  loo  soon,  and  consequently  was  irregular.  This 
rule  roust,  therefore,  be  made  absolute. 

Rule  absolute.  (6) 

(o)   4  S.  *  C.  970. 
|ft)  HUGHES  B.  WALDEN,  HUarg-Tata.  1S2T. 

The  dcrendinl  wu  arretted  aa  Ib(  »[lt  of  Norembcr  ISS6,  an  a  Uliut 
«;mrn«h1i-  llie  15lU,  The  lime  fur  puniog  i'l  bail  oipTrtd  on  the  ITih. 
Oa  (lie  I  Tlh  tlic  defcDdant  obtaiaed  and  lerved  a  rule  to  ihoir  cause  wtaj 
'be  bail  Ijoiid  sbould  not  be  delivered  up  to  be  cancctliKl  oa  tb«  ground  of 
misnomer;  whicb  rule  nfls  discbnrgtd  with  costs  on  the  25th.  Ataqtiarter 
before  ^tven  o'clock  in  the  mcning  of  thu  £5th,  the  plaintiff's  attcriMT 
served  a  copy  o(  the  rule  bjr  which  ibe  rule  nisi  was  discharged  on  tbe  de- 
fendant's aliorne}',  and  thenioak  an  a»lgnnienl  of  the  bail  bond,  and  sued 
out  process  against  the  bill.  In  a  short  time  afierwards,  in  the  same  eTco- 
Ing,  tlie  defendant's  otlorney  put  in  bail,  and  served  the  plaintiff '■  taana] 
with  notice.  A  rule  nisi  liod  been  obiainrd  by  Chilly,  for  setting  uide 
the  proceedings  on  the  bail  bond  for  irregularity,  with  costs,  upon  dM 
ground  that  the  rule  nisi  sus|>ended  the  proceedings  for  all  purposei  until 
Ibe  rule  wa*  disposed  of,  Swayae  t.  Cramm^nd  (4  T.  R.  1 76. ) ,  and  there- 
fore that  the  time  for  put(ing  in  tiail,  for  pleading,  or  the  lite,  remained 
the  same  when  the  rule  was  discharged  as  when  granted;  and.  conse- 
quently, ttiat  the  ilefendaol  in  this  case  having  bad  the  whole  day  on  wjiidi 
ho  obtained  the  rule  nisi  to  put  in  bail,  had  the  whole  of  the  day  on 
which  the  rule  Mas  discharged  for  the  lite  purpose. 


jtnhbold  contri,  AJthough  the  rule  nisi  suspended  the  plaintiff's  pro- 
ceeding while  it  was  pending,  the  defendant  was  bound  lo  put  io  and  gii* 
notice  of  bail  insunicr  after  the  rule  wai  diicharged,  St.  Hmimn  t. 
Bym^AB.^C.^90.) 
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Abbott  C.  J.     When  a  defendant  obtains  a  rule  which  stays  the  plain-  1 826* 

tiff's  proceedings,  he  is  not  entitled  (as  contended  for)  to  the  same  time  •,«— « 

for  the  purpose  of  taking  the  next  step,  ..s  he  had  when  he  obtained  the 
rule.  But  we  think  that  a  defendant  in  such  a  case  should  have  a  rca<(on- 
able  time  allowed  him  for  the  purpose  of  taking  his  next  proceeding ;  and 
we  think  that  the  whole  of  tlie  day  on  which  the  rule  is  disposed  of,  such 
a  reasonable  time.  As  this,  however,  is  a  rule  of  practice  now  for  the 
first  time  laid  down  by  tlic  Court,  we  think,  that  although  this  rule  should 
be  made  absolute,  it  should  not  be  made  absolute  without  costs. 

Rule  absolute,  without  costs. 


Doe  on  the  joint  and  several  Demises  of 
Samuel  Oveuing  Auchmuty  and  Two  Others, 
a^a/w5/ Juliana  MuLCAsTER,  Widow,  Richard 
Tylden  and  Jane  his  Wife, 


t^JECTMENT  for  premises  in  the  parish  of  Ospriiige^  Children  bom 
in  tlie  county  of  Kent,     Plea,  Not  guilty.     At  the  states  of -^m^- 
trial  before  Best  C.  J.,  at  the  Kent  Summer  assizes,  1825,  "^^cop^onle 
a- verdict  was  found    for   the   plaintiff,    subject  to  the  ♦J'cn^ '"depcn- 

*  'J  dence,  of  pa- 

opinion  of  this  Court  upon  the  following  case:   The  renuwhore- 
^  .  ^'^^^^  ^"^^^^  ^ 

premises    in    question  are  of  gavelkind    tenure.     The  fore,  but  who 

were  natural- 
late   Sir  Samuel  Auchmuty,    deceased,    in   August  1822  born  i?rt/u/< 

died,  seised  thereof,  unmarried,  and  without  issue,  and  the  time  of  the 
intestate  as  to  that  property.      He  was   the  youngest  the  two  coun- 
son  of  Samuel  Atichmuty,  who  was  the  son  of  a  British  ^YiTsrit^di    *° 
born    father   and    mother,    and    was   born    in    Massa^  government, 

are  not  aliens, 

chussets   in    Nmth    America,    then    a    colony   of  Great  ^"^  ^^^  ^P^ 

ble  of  inherit* 

Britain,  was  rector  of  Trinity  Church  in  the  city  of  New  ing  Unds  in 

this  country. 

York',  in  the  state  of  New  York  in  North  Afnerica,  at 
that  time  also  a  colony  of  Great  Britain,  and  died  there 
prior  to  the  recognition  of  the  independence  of  the 
United,  States  of  America  by  Great  Britaiti ;  and  at  the 
time  of  his  death  was  a  British  subject  The  said 
Samuel^  the  father,  left  issue  him  surviving,  by  his  wife, 

3  D  2  (an 
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(ail  Eng/isA-horii  subject,)  three  sons;  namely,  Ro^i 
NkhoUs,  who  was  the  eldest,  Richard,  and  the  said  Sir 
Samuci,  who  so  died  seised  of  the  premises  in  question ; 
and  three  daughters;  namely,  the  above-named  defendant 
Juliana,  now  the  widow  of  Frederick  Mulcaster,  the  above 
named  defendant,  Jane,  now  the  wife  of  the  said  Itickard 
Tj/ldcn,  and  Isabella ,-  all  which  issue  were  born  in  the 
province  of  New  York  before  the  declaration  by  tlie 
Ame-i-ican  states  of  their  independence,  and  before  the 
recognition  thereof.  Itickard  and  Isabella  died  before 
Sir  Savrncl,  without  leaving  issue.  Eohert  NichdU 
Auchmulif  resided  in  the  province  of  New  York  during 
the  revolutionary  war,  within  the  Brilish  lines,  and  ot 
that  time  served  as  an  officer  in,  and  afterwards  for  some 
time  commanded  a  volunteer  company  of  militia,  called 
ilie  governor's  company,  in  aid  of  the  royal  cause  in 
the  said  war,  and  bore  arms  against  the  United  States 
until  the  peace  hereinafter  mentioned.  Robert  Nie/iotls 
Atichmufi/  being  an  Anteiican  loyalist,  still  adhering  to 
his  then  majesty  as  Ins  subject,  embarked  with  the 
British  troops  when  they  evacuated  New  York,  pur- 
suant to  the  treaty  of  peace  between  Great  BHtain  and 
the  United  States  of  America,  concluded  in  September 
1783,  and  arrived  with  the  said  Brilish  troops  in  Eng- 
latid,  and  he  continued  to  reside  in  Ejigland  for  about 
two  years  after  bis  arrival  therein  as  aforesaid.  Whilst 
he  so  resided  in  England,  he  was  duly  appointed  by  the 
British  government  secretary  to  a  board  of  commis- 
sioners in  pursuance  of  the  said  treaty  of  peace  made  in 
Septnnber  1783,  which  board  saf  in  the  city  of  Wirw 
York ;  and  he  went  from  England  to  New  York  in  the 
year  1785,  under  and  by  virtue  of  that  appointmoit. 
After  the  determination  of  his  employment  unde^  the 
British  government,  be  settled  in  tbe  United  States  of 
Ameriai, 


MuLCAtTEft. 
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America^    married   a   British  bom   subject,    and    had       1826. 
children,  and  continued  to  reside  there  until  the  time  of     . 

AUCRMUTY 

his  death,  which  took  place  in  the  year  1812.  At  the  ^*'»^' 
time  of  his  death  Robert  NichoUs  Auchmuty  left  issue 
male  four  sons ;  viz.,  the  three  lessors  of  the  plaintiff, 
and  Robert  Midcaster  Auchmuiyj  all  of  whom  were  born 
in  the  United  States  of  America  subsequent  to  the  re- 
cognition by  Great  Britain  of  the  independence  of  that 
country,  and  after  Robert  Nicholls  Auchmuty  went  to 
Ne^  York  under  the  said  appointment  as  aforesaid. 
The  four  sons  of  the  said  Robert  Nicholls  Auchmuty  all 
survived  Sir  Samuel  Auchmuty,  who  so  died  seised  of  the 
premises  in  question.  Robert  Midcaster  Auchmuty  died 
about  the  month  of  November  1822  at  Madras,  without 
leaving  any  widow  or  issue,  and  without  making  any 
will  to  pass  real  estates.  The  lessors  of  the  plaintiff  in 
this  action  are  the  next  heirs  in  gavelkind  of  Sir  Samuel 
Auchmuty  who  died  so  seised,  if  they  can  by  law  inherit 
the  said  premises  from  the  said  Sir  Samuel  Auchmuty. 
The  colony  of  New  York,  with  other  colonies  in  North 
America,  separated  themselves  from  the  government  and 
crown  of  G7'cat  Britain  and  united  themselves  together, 
and  on  the  4th  of  July  1776,  declared  themselves 
free  and  independent  states  by  the  name  and  style  sti 
"  The  United  States  of  AmericaJ"  On  the  3d  of  Sep- 
tember  1783,  his  late  majesty  acknowledged  the  United 
States  of  America  to  be  iree,  sovereign,  and  independent 
states,  and  on  the  said  3d  day  of  September  a  definitive 
treaty  of  peace  was  signed  between  his  said  majesty  and 
the  United  States  of  America,  which  said  treaty  is  as 
follows ;  (the  special  case  then  set  out  the  first,  third, 
fourth,  fifth,  sixth,  and  sevcndi  articles  of  the  treaty,  for 
which  see  Doe  d.  Thomas  v.  Acklam.  {a) ) 

(a)  2  -5.  4-  C.  779. 
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Chitlif  for  the  lessors  of  the  plaintifT.  The  deciBion 
to  which  this  Court  came  in  Doc  v.  Ackttan  is  deoisire 
of  the  present  question,  for  this  case  is  precisely  the 
converse  of  [he  former.  There  the  parent  of  the 
claimant  did  not  Join  either  party  Al  the  time  of  the 
war  with  America,  but  continued  to  reside  there  during 
the  war,  and  at  the  time  of  ilie  treaty  made  with  this 
country  (whereby  the  independence  of  the  United 
States  was  recognized),  and  ihencefortli  until  his  death. 
That  WHS  considered  as  an  election  to  become  a  citizen 
bi  America,  and  to  put  ofl'bis  allegiance  to  this  country, 
lu  the  present  case,  it  is  clear  that  the  father  of  the  les- 
sors of  tlie  plaintiff,  at  the  time  of  the  treaty,  elected  to 
continue  &  British  subject,  and  he  could  not  afterwards, 
even  if  he  had  wished  so  to  do,  gel  rid  of  that  character. 
The  present  claimants  are,  therefore,  clearly -within  the 
4  G.  2.  c.  2!.  being  born  of  a  Ikiier  mho  at  the  time  of 
their  birth  was  a  natural-born  subject  of  this  country. 
Should  it  be  said  that  the  case  is  altered  by  the  circum- 
stance of  the  father's  being  boi^n  in  America^  that  is  com- 
pletely answered  by  the  case  of  Bacon  v.  Bacon,  (a) 

Abraham  contru.  The  lessors  of  the  plaintiff  are  not 
capable  of  inheriting  lands  in  this  country.  They  were 
born  in  the  United  States  of  America,  after  the  inde- 
pendence of  those  States  had  been  recognized;  and 
being  born  of  parents  settled  there,  must  be  considered 
aliens.  In  Calvin's  case  [b),  an  alien  is  defined  to  be  a 
subject  that  is  born  out  of  the  legiance  of  the  king,  dnd 
under  the  legiance  of  another;  and  this  definition  is 
adopted  in  Com.  Dig.  Alien{A).  If  then  the  lessors  of  the 
plaintiff  were  aliens  born,  they  cannot  hold  lands  here. 


(o)   Ci».  Cot-.  GOI, 


(ft)  7CI1.31. 
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although  their  parents  were  natural*  born,  Co.  Lit.  S  a.       '1826. 
In  the  29  Car.  2.  (a)  a  statute  was  passed  to  naturalize 

'        .'  AUCHMUTT 

the  children  of  his  majesty's  English  subjects  bom  in        against 
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foreign  countries  during  the  protectorate.  The  7  Annej 
c.  5.  was  made  in  pari  materia,  and  each  of  them  was 
intended  to  apply  to  cases  where  the  children  were  born 
abroad,  of  parents  who  had  gone  there  for  temporary 
purposes,  and  not  to  make  the  foreign  country  their 
permanent  abode,  as  was  the  case  of  the  parents  of  the 
present  claimants.  The  4-  G.  2.  er.  21.  was  merely  in- 
tended to  restrain  and  not  to  enlarge  the  operation  of 
the  7  An?i.  c.  5. 

Abboit:  C.J.  It  is  not  found  that  Robert  NichqUs 
Auchmuty^  the  father  of  the  lessors  of  the  plslIntifF,  wtis 
at  the  time  of  the  treaty  in  1785,  adhering  to  the  United 
States.  The  facts  stated  prove  the  reverse,  and  bring 
the  case  directly  within  the  stat.  4  G.  2.  c.  21.  The 
plaintiff  is  therefore  entitled  to  recover. 

Bayley  J.  There  is  a  very  plain  distinction  between 
this  case  and  that  of  Doe  v.  Acklam.  In  that  case  it 
appeared  that  the  parent,  through  whom  the  claim  was 
made,  put  off  his  allegiance  at  the  time  of  the  treaty 
which  enabled  him  so  to  do.  Here  Robert  Nicholls 
Auchmuty  took  no  such  step  at  that  time,  and  the  law 
did  not  enable  him  to  do  so  at  any  future  time.  He 
was,  therefore,  when  residing  in  America  after  the  treaty, 
in  the  same  situation  as  if  he  had  gone  to  reside  in  any 
other  foreign  country,  and  his  children  are  expressly 
within  the  stat.  4?  G.  2.  c.2\.  and  entitled  to  the  privi- 
leges of  natural-born  subjects  of  the  king  of  England. 

(a)  c.  6. 
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HoLROYD  J.  The  statutes  7  Ann.  c.  S.  and  4  G.  2. 
c.  21.  clearly  give  to  the  childreu  of  R.  N.  AiKhmuiy  'm- 
heritable  blood,  although  tbej  were  not  bom  withinthe 
legiance  of  the  king* 

Postea  to  the  plaintilT. 


Samuel  Boddington  against  Joan  Abeknetuy- 

'pHE  following  caae  was  sent  by  the  Master  of  the 
Holls  for  the  opinion  of  this  Court : 
At  the  time  of  the  making  of  the  indenture  of  lease 
and  release  next  hereinafter  mentioned,  Ann  Forbes, 
spinster,  party  thereto,  was  seised  for  au  estate  of  in- 
heritance, in  fee-simple,  of  certain  freehold  manors, 
messuages,  lands,  tenements,  and  hereditaments  thereby 
conveyed.  She  was,  also,  at  that  time  seised  for  an 
estate  of  inheritance  in  fee-tail,  at  the  wilt  of  the  lord, 
and  according  to  the  custom  of  the  manor  o(  Enfield,  of 
certain  copyhold  messuages  and  hereditaments  with  the 
appurtenances  in  the  said  indenture  mentioned,  situate 
within,  and  parcel  of  the  manor  of  Enfield,  and  demised 
and  demisable  by  copy  of  court  roll  of  the  said  manor  to 
any  person  or  persons  willing  to  take  the  same,  in  fee 
simple  or  otherwise,  at  the  will  of  the  lord,  and  according 
to  the  custom  of  the  said  manor.  By  lease  and  release 
bearing  date  respectively  the  27th  and  28lh  days  of 
June  in  the  year  1785,  (being  the  settlement  made  pre- 
viously to  the  marriage  of  Ann  Forbes  with  William 
Rayjnond,)  the  release  being  duly  made  and  executed 
between  and  by  Ann  Forbes  of  the  first  part,  WiUiavt 
Raifmond  of  the  second  part,  James  Raytnond  the  elder 

of 
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of  the  third  part,   Thomas  Fuller  and  James  Raymond        1826. 
the  younger  of  the  fourth  part,   John  Raymond  and 
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Tliomas  Hall  Fiske  of  the  fifth  part,  and  John  Wolf  and  against 
Thomas  Hall  of  the  sixth  part,  in  consideration  of  the 
said  then  intended  marriage,  and  other  the  consider- 
ations therein  mentioned,  the  said  freehold  heredita- 
ments of  which  Ann  Forbes  was  seised  in  fee,  were 
granted  and  released  by  her,  with  the  privity  and  con- 
sent of  William  Raymond,  unto  Thomas  FvUer  and  James 
Raymond  the  younger,  and  their  heirs  and  assigns,  to 
hold  the  same  unto  Thomas  Fuller  and  James  Raymond 
the  younger,  their  heirs  and  assigns,  to  the  use  of  W. 
Raymond  for  life,  and  to  certain  other  uses  therein  spe- 
cified. And  by  the  said  indenture  of  release  it  was 
provided,  agreed  and  declared  by  and  between  all  the 
said  parties  thereto,  that  it  should  be  lawful  for  Thomas 
Fuller  and  James  Raymond  the  younger,  or  the  survivor 
of  them,  or  the  heirs  of  such  survivor,  at  any  time  or 
times  thereafter,  at  the  request,  and  with  the  consent  and 
approbation  of  William  Raymond  and  Ann  Forbes  his  in- 
tended wife,  or  of  the  survivor  of  them,  during  their  lives, 
and  the  life  of  the  survivor  of  them,  (such  request,  con- 
sent, and  approbation  to  be  testified  in  manner  therein 
specified,)  to  dispose  of  and  convey,  either  by  way  of  sale 
for  valuable  consideration  in  money,  or  in  exchange  for 
or  in  lieu  of  other  manors,  &c.  of  equal  value,  all  or 
any  of  the  said  manors,  &c.,  unto  any  person  or  persons 
whomsoever,  and  that  for  the  purpose  of  effecting  such 
disposals  and  conveyances,  but  not  for  any  other  pur- 
pose, it  should  be  lawful,  if  it  should  be  thought  neces- 
sary or  requisite,  for  Thomas  Fuller  and  James  Raymond 
the  younger,  and  the  survivor  of  them,  or  for  the  heirs 
or  assigns  of  such  survivor,  upon  such  request,  and 
^  with 
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witli  snch  consent  and  approbation  as  aforesaid,  testi6ed 
as  aforesaid,  by  any  deed  or  instniment  in  writiwg  to 
be  sealed  and  delivered  by  them  the  said  T%oaas 
Fuller  and  James  Raifmand  the  younger,  or  the  surviror 
of  them,  or  tbe  heirs  or  assigns  of  such  survivor,  ui  lite 
presence  of,  and  attested  by,  two  or  more  credible  wit- 
nesses, to  revoke,  determine,  and  make  void  all  and  eveiy 
the  uses,  estates,  trusts,  powers,  provisoes,  limitations, 
and  agreemenU  in  the  said  indenture  of  release  limited, 
declared,  and  expressed,  of  and  concerning  the  said  he- 
reditaments so  to  be  sold  or  exchanjred,  and  by  the 
same  or  any  other  deed  or  instrument  in  wridng,  to  be 
so  sealed,  and  delivered,  and  attested,  and  niih  such 
consent  and  approbation,  and  so  testified  as  aforesaid,  to 
limit  and  appoint  the  said  hereditairents  and  premises 
whereof  the  uses  should  be  so  revoked,  either  uuio  the 
purchaser  or  purchasers,  or  to  thu  person  or  persons 
niaking  such  exchange  or  exchanges,  and  to  his,  her, 
and  their  respective  heirs  and  assigns,  or  otherwise  to 
limit,  declare,  direct,  or  appoint  such  new  or  other  use 
or  uses,  estate  or  estates,  trust  or  trusts  of  and  concern- 
ing the  same  hereditaments  and  premises,  as  should  be 
necessary  or  requisite  for  effecting  such  sale  or  exchange. 
And  after  further  reciting  in  the  said  indenture  of  release, 
that  Ann  Forbes  was  so  seised  in  fee-toil  as  aforesaid,  of 
and  in  the  copyhold  messuages  and  hereditaments,  with 
the  appurtenances,  within  and  parcel  of  the  manor  of 
'Enfield  as  aforesaid,  Ann  Forbes  covenanted  to  make 
such  surrender,  and  suffer  such  recovery  in  the  copyhold 
court  of  the  said  manor,  as  were  necessary  to  extingubh 
her  estate  tail,  and  bar  all  remainders  expectant  thereon, 
and  for  surrendering,  limiting,  and  assuring  the  ssme, 
according  to  the  custom  of  the  manor,  to  the  same  uses, 
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and  subject  to  the  same  powers  as  were  before  limited        1836. 
and  declared  as  to  the  freehold  estates.     Soon  after  the    ^ 
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execution  of  the  release  the  intended  marriage  was  ^  against 
solemnised,  and  afterwards  Ann  Raymond^  and  her 
husband  JV.  Raymond^  surrendered  to  the  use  of  John 
Spelman  Mannings^  to  make  him  tenant  of  the  said 
copyhold  premises,  in  order  that  a  recovery  might  be 
suffered  according  to  the  covenant.  On  the  ITth  of 
March  1789,  Mannings  was  admitted,  and  a  recovery 
was  suffered  according  to  the  covenant,  wherein  one 
F.  Ruddle  Was  demandant,  Manntfigs  tenant,  and  Wi 
Raymond  and  Ann  his  wife  vouchees,  who  further 
vouched  the  common  vouchee.  Ruddle  was  admitted, 
and  immediately  surrendered  to  the  uses,  and  subject  to 
the  powers  in  the  indenture  of  release  contained ;  and 
thereupon  W.  Raymond  was  admitted  tenant  for  life  ac- 
cording to  that  indenture.  By  release  and  appoint- 
ment  of  the  16th  of  July  1805,  made  and  executed  by 
T,  Fullei'  and  J,  Raymond  the  younger  of  the  first 
part,  W.  Raymond  and  Ann  his  wife  of  the  second  part, 
Samuel  Boddinglon  of  the  third  part,  James  Weston  of 
the  fourth  part,  the  Rev.  John  Raymond  of  the  fifth 
part,  and  Ambrose  Weston  of  the  sixth  part,  T.  Ftdler 
and  J.  Raymond  the  younger,  in  consideration  of  1320/., 
being  a  reasonable  price  in  that  behalf,  to  them  paid  by 
Samuel  Boddijigton^  with  the  consent  and  approbation, 
and  at  the  request  of  W.  Raymond  and  Ann  his  wife, 
testified  as  required  by  the  said  first-mentioned  inden- 
ture of  release,  and  by  virtue  of  the  powers  thereby 
given,  sold  the  said  copyhold  premises  to  Samuel  Bod' 
dingtofi  in  fee.  And  in  pursuance  of  the  powers  to  them 
given  by  the  first-mentioned  indenture,  and  the  surrender, 
revoked  the  uses,  &c.,  to  which  the  said  copyhold  pre- 
mises 
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mlses  had  been  surrendered,  and  did  thereby  limit  and 
appoint  tliat  all  llie  said  copyhold  premises  should,  im- 
mediately from  and  after  the  sealing  and  delivery  of  the 
said  indenture  of  release  and  appointment,  be  and  re- 
main to  ilie  use  of  S.  Boddhigtori,  his  heirs  and  assigns ; 
and  JV.  Eaymond,  for  lumself  and  Ann  his  wife,  did 
covenant  with  S.  Boddington,  that  he  would  surrender 
or  cause  to  be  surrendered  into  the  hands  of  the  lord,  to 
the  use  of  hira  S.  Boddington,  his  heirs  and  assigns,  the 
said  copyhold  hereditaments.  The  said  indenture  of  re- 
lease and  appointment  of  the  16lh  of  Jidy  1805,  was 
a  disposition,  by  way  of  sale,  of  the  said  copyhold  her^ 
ditauienU ;  and  the  game  was  duly  signed,  sealed,  and 
delivered  by  all  the  parlies  thereto  in  the  manner  re- 
quired by  the  first- mentioned  indenture  of  release  and 
settlement.  On  the  22d  of  August  1S05,  IV.  Bai/mond, 
according  to  the  custom  of  the  manor,  surrendered  the 
said  copyhold  premises  into  the  hands  of  the  lord,  to 
the  use  of  Thomas  Fulier  and  James  Raymotid  the 
younger,  their  heirs  and  assigns,  upon  the  several  trusts, 
and  for  the  ends,  intents,  and  purposes  mentioned,  ex- 
pressed, and  declared  of  and  concerning  the  same  in  the 
said  indenture  of  settlement  of  the  28th  day  of  June 
17S5  ;  and  at  a  court  holden  in  and  for  the  manor  on 
the  28th  of  Angttst  1 805,  T.  Fuller  and  J.  Rat/mond  the 
younger  were  duly  admitted  tenants  to  the  same;  haben- 
dum, unto  T.  Fuller  and  J.  Rat/mond  the  younger,  their 
heirs  and  assigns,  at  the  will  of  the  lord,  and  according 
to  the  custom  of  the  manor,  upon  the  several  trusts,  and 
for  the  several  ends,  intents,  and  purposes  mentioned, 
expressed,  and  declared  of  and  concerning  the  same  in 
the  said  indenture  of  settlement  of  the  28th  day  of  June 
1165.  Afterwards,  at  the  same  court,  T.  Fuller  and 
J.  Ray- 
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«7.  Raymond  the  younger  surrendered  the  same  copyhold        1826. 
premises  into  the  hands  of  the  lord,  to  the  use  and  be-     ^  ~ 
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hoof  of  the  plaintiff  S.  Boddington,  his  heirs  and  assigns  agahui 
for  ever ;  and  thereupon  the  plaintiff  S.  Boddington  was, 
at  the  same  court,  duly  admitted  tenant  to  the  said 
copyhold  premises,  to  hold  the  same,  with  the  appur- 
tenances, unto  him,  his  heirs  and  assigns  for  ever,  at  the 
will  of  the  lord,  and  according  to  the  custom  of  the 
manor.  In  the  month  oijtdy  1822,  the  defendant  John 
Ahernethy  entered  into  a  contract  witli  the  plaintiff  to  pur- 
chase of  the  plaintiff  the  said  copyhold  premises  whereof 
the  plaintiff  had  been  so  admitted  tenant  as  aforesaid, 
and  a  bill  in  this  cause  was  filed  to  compel  a  specific 
performance  of  such  contract.  The  question  for  the 
opinion  of  the  Court  is,  whether  the  plaintiff  has  an 
estate  in  fee-simple  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor,  in  the  said  copyhold  mes- 
suages and  hereditaments,  with  the  appurtenances. 

Tiniiey  for  the  plaintifll  The  question  upon  this  case 
is,  whether  uses  to  arise  in  futuro  upon  contingencies, 
and  so  as  to  defeat  prior  vested  estates,  can  be  well  limited 
in  a  surrender  of  copyhold  lands.  They  may  be  so 
limited  by  deeds  taking  effect  under  the  statute  of  uses 
in  the  case  of  freeholds,  or  by  devises  both  of  freeholds 
and  copyholds,  and  in  settlements  of  estates  of  either 
sort  by  way  of  trust.  It  must  be  admitted  that  the  sta- 
tute of  uses  does  not  affect  copyholds,  Bomden  v.  Malt- 
ster (a),  where  this  reason  is  assigned  for  the  exemption, 
**  because  the  transmutation  of  possession  by  the  sole 
operation  of  the  statute  without  allowance  of  the  lord, 
would   tend   to   the  lord's  prejudice  (&),"   it  must  be 

(a)  Cro,  Car,  62. 

(6)  As  to  this  point  tee  Shep.  Touch,  by  PreHcn  505  (7). 

admitted 
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admitted  also  that  this  as  a  comnion  law  conveyance 
would  not  be  good,  and  the  argument  for  the  dcfendanl 
must  be,  that  the  surrender  of  a  copyhold  is  a  common 
law  conveyance,  and  subject  to  the  rules  of  the  common 
law.  But  the  reasons  lor  liiose  ruies  being  in  many  in- 
stances inapplicable  to  copyholds,  the  rules  tlteniselves 
ought  not  to  be  applied  to  sucli  estates.  A  future  free- 
hold could  not  at  comnion  law  be  given,  because  the 
iVeeliold  could  not  be  transferred  without  livery  of 
seisin.  So  iilso,  a  fee  cnuld  not  have  been  limited  to  a 
■cranger  in  destruction  of  a  previous  fee;  for  no  estate 
of  freehold  could  at  the  common  law  be  ddeated,  ex-'  , 
ccjiC  by  entry  of  the  feoffor  or  his  lieirs  for  a  condition 
broken,  and  such  entry  would  have  defeated  the  limit- 
ation over.  -  The  case  of  copyhold  land  is  very  diiferent, 
for  there  the  freehold  always  remains  in  the  lord.  Neither 
do  the  objections  made  to  feoffments  to  uses  before  die 
statute  apply  to  cojiyholds.  The  owner  of  the  freehold 
is  known ;  there  can  be  no  difficulty  in  making  a  tenant 
to  the  priEcipe,  or  in  finding  out  the  person  who  is  bound 
to  perform  the  services.  There  are  many  cases  in  which 
copyholds  may  be  limited  in  a  mode  not  allowed  by  the 
common  law  as  to  freeholds.  A  huiiband  cannot  give 
freehold  lands  to  bis  wife,  or  a  wife  to  her  husband,  but 
with  respect  to  copyholds  the  law  is  otherwise.  Brooks  v. 
Brooks.{a)  In  Co.  Copi/.  SI.  many  other  instances  are 
given,  and  that  book  shows  that  copyholds  may  be  surren- 
dered for  estates  of  freehold  to  take  effect  in  futuro.  The 
plder  authorities  support  that  position,  and  others  which 
appear  to  warrant  a  different  opinion  are  capable  of  ex- 
planation. InAUinv.Nashib),  it  was  resolved,'  "that  if » 
copyholder  surrenders  according  to  the  custom,  to  the  use 


(a)  Cn.Jae.iSi, 


(b)  Hoy.  \  52. 
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of  N.  after  the  death  of  the  surrenderer,  that  is  good^        IS961 

notwithstanding   that    one   cannot  preserre  the  same 

estate  to  himself,  for  the  estate  is  in  the  lord.  .  And  the        againtt 

surrenderer  during  his  life  shall  take  the  profits,  and 

afterwards  the  lord  ought  to  admit  B.  according  to  the 

direction  of  the  surrender."     In  PauUer  v.  Combill(a)y 

surrender  was  to  the  use  of  one  in  fee,  upon  condittoata 

pay  \00l,  to  a  stranger,  and  if  he  &iled,  that  it  should 

be  to  the  use  of  a  stranger  in  fee.     The  report  saysy 

that  ^^  the  Court  spake  not  much  thereto,  but  willed  to 

have  it  specially  found,  yet  Beaumond  conceived  it  to  be 

well  enough,  for  it  shall  be  as  an  use  limited  upou^a 

feoffment,  and  these  uses  shall  rise  out  of  the  first  suri 

render;"  and  in  Bentley  v.  Delamor{b)^  it  is  said,  "  It 

is  good  enough  to  limit  a  remainder-  upon  a. contingent 

fee  in  copyholds,  as  in  case  of  mortgages  of  copyholds; 

a  surrender  in  futuro  is  good,  for  the  freehold  remains 

in  tlie  lord."     The  only  difficulty  arises  from  th^  case 

of  Simpson  v.  Sothemc^   which  is  reported  in  various 

books,  2  Bulsir.272.y  Cro.  Jac.  376.,  1  Roll.  Bep.  109^ 

187.  153.,  Godb.  264.,  2  Roll.  Abr.  791.    The  accounts 

of  the  case  given  by  ttiese  reporters  vary,  but  that  in 

2  Buhtr.  is  the  fullest,  and  appears  to  be  the  best    It  ia 

there  stated,  that  R.  Simpson ^.hmigB.  copyholder  of  in-% 

heritance  in  fee  simple,   did  surrender  .his   copyhold 

lands  (jacens  in  extremis)  unto  the  lord  of  the  manors 

habendum  after  his  death  ad  opus  et  usum  of  the  iniant) 

then  being  in  ventre  sa  mere,  and  that  if  such  ia&nt 

dies  without  heir,  within  age  or  before  marriage,  then 

he  surrenders  these  lands  to  the  use  of  one  John  Siwtp-s 

smi  and  his  heirs,  according  to  the  custom  of  the  maiior«r 

(a)  Cro,Elix,36l,  (b)  Freem,i67. 

R*  S. 
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i 
tbe  report  by  Godbalt^  one  ground  of  the  decision  in       1836. 

Simpson  v.  Sotheme  was,  that  the  remainder  to  J.  S.  was    ^ 

BoimzHOTOir 

to  begin  upon  a  condition  precedent,  which  was  never     ^  ogjomti 

performed.    In  the  supplement  to  Co.  Copy.  144.  the 

case  of  Simpson  v.  Sotheme  is  mentioned,  as  dedding 

that  a  surrender  must  be  to  such  a  person,  or  his  use, 

who  is  in  esse,  and  capable  of  such  a  surrender,  or  that 

may  take  presently  by  force  of  the  surrender;  and  on 

that  ground  the  surrender  to  the  use  of  the  infant  in 

venti'e  sa  mere  was  held  bad.     Probably  that  was  the 

real  ground  of  the  decision ;  for  in  Bulsfr.  Coke  C  J.  is 

made  to  liken  the  case  to  a  devise  to  an  infimt  in  ventre 

sa  mere,  which  he  said  could  not  be  good.    The  law, 

as  laid  down  in  Co.  Copy.  81.,  is,  however,  at  variance 

with  the  decision  in  Simpson  v.  Sotheme.    It  is  there 

said,  that  ^^  in  customary  grants  upon  surrenders,  the 

law  is  not  so  strict  as  in  grants  at  the  common  law ;  for 

in  grants  at  the  common  law,  if  the  grantee  be  not  m 

rerum  natura,  and  able  to  take  by  virtue  of  the  grant 

presently  upon  the  grant  made,  it  is  merely  void;  but  in 

customary  grants  upon  surrenders  the  law  is  otherwise.*' 

And  then  Lord  Coke  goes  on  to  state  that  a  surrender 

to  him  that  shall  be  heir  of  J.  S.,  or  to  J.  S's  next 

child,  is  good.     On  the  other  side,  Gtlb.  Tenures,  269. 

may  be  relied  on,  where  he  approves  of  the  decision  in 

Simpson  v.  Sotheme,  as  reported  in  Cro.  Jac.    This  is 

controverted  in  Feam^s  Cdnt.  Bern.  276.  (a),  citing 

PauUer  v.  Comhillj  and  Stocker  v.  Edwards  (6),  which 

latter  case  was  as  follows :  *^  A  surrender  of  a  copyhold 

tenement^was  made  to  the  use  of  himself  for  life,  and 

after  to  the  use  of  Jl,  his  youngest  son,  and  the  heirs  of 

his  body,  if  he  attain  to  the  age  of  eighteen  years ;  tod 

(a)  6th  edit.  (6)  2  Shouh  S9S. 

Vol.  V.  S  E  if 
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be  given  to  certain  words,  and  the  majority  of  the  Court        1826. 
were  of  a  different  opinion ;  and  Wdtkins  (a)  admits  that     bo^dikoton 
if  that  be  law,  surrenders  are  not  to  be  construed  as     ,  agamat 
common  law  conveyances.     If  estates  to  commence  in 
iuturo  may  be  limited  «on  a  surrender  of  copyholds,  it 
seems  to  follow  that  a  power  may  be  reserved  to  revoke 
the  uses  declared  in  the  surrenders,  and  limit  others  in 
lieu  of  them.    It  appears  from  the  case  of  Ixwell  v.  Lovelly 
that  in  the  opinion  of  Lord  Hardwicke  there  may  be 
springing  uses  limited^upon  a  surrender  of  copyholds; 
and  in  Roe  v.  GriffUs  (i).  Doe  v.  Morgan  {c\  and  Lord 
Kensington  v.  Mansell  {d\  the  point  was  not  discussed ; 
but  it  seems  to  have  been  taken  for  granted  that  a  sur- 
render of  copyholds  to  certain  uses,  with  power  to  the 
surrehderer    to   declare   other   uses   by  deed  or  will, 
was  good.     Where  a  surrender  is  made  to  the  use  of 
a  will,  it  does  not  appear  to  have  been  ever  doubted 
that  the  devisor  might  limit  shifting  or  springing  uses, 
so   as   to    have   the  effect  of   devesting   prior  vested  ' 
estates,    JVellcoke  v.  Hammond  {e\  Brian  and  Cawsen*s 
case  (y ),    Taylor  v.  Taylor  (g),  Driver  v.  Thompson  (A), 
Doe  V.  Barthrop  (t),    Holder  v.  Preston,  {k)     Now  a 
will  does  not  operate  as  a  devise  of  copyholds,  but  as  a 
declaration  of  the  uses  of  the  surrender;  and  it  would 
be  difficult  to  assign  any  good  reason  why  uses  declared 
in  that  mode  should  be  supported,  if  they  ought  not  when 
declared  in  any  other  instrument.     In  the  case  of  free- 
holds, shifting  or  springing  uses  might,  before  the  statute, 
be  declared  upon  a  feoffment  to  uses,  (although  a  freehold 
could  not  be  given'to  commence  in  futuro,)  for  in  such 

(a)  On  Cojyy,  Tol.i.  p.  112.  (6)  4  Burr,  1953. 

(c)  7  T,  R.  103.  (d)  13  Ves.  240. 

(e)  Cited  in  BorattotC%  case,  3  Co.  20.  (/)  3  J>on.  115. 

(g)  1  Atk.  386.  {h)  4  TaufU.  294. 

(i)  5  TqwU.  382.  {k)  2  Wi!i*  400. 
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case  the  freehold  reroainwi  in  the  same  person.  Thi«  ' 
rule  applies  also  to  copyholds,  for  the  freehold  remaiiw 
in  the  lord.  There  may  be  some  reason  why  words  in 
a  will  of  copyholds  should  suJlice  to  raise  such  uses* 
which  would  be  insufficient  in  a  deed,  because  the  te»- 
tator  is  supposed  to  be  inops  consilii,  but  there  does  not 
appear  to  be  any  reason  why  that  should  be  allowed 
to  be  done  by  will,  which  cannot  be  done  by  any 
form  of  words  in  a  deed,  each  being  nothing  more  than 
a  declaration  of  uses  upon  a  surrender.  In  practice 
copyholds  were  for  a  long  series  of  years  made  the  sub- 
ject of  such  settlemeots  as  that  in  question;  and  pre- 
cedents may  be  found  in  the  English  Copj/holder  {a\  and 
Horseman's  Precedents,  {b)  Nor  was  tlie  validity  of  them 
ever  questioned  io  modern  times,  until  the  doubt  sug* 
gested  in  Gilb.  Tenures,  259.  was  revived,  in  Walkitts  oh 
Coptf.  c.  5.  It  is  important  that  such  settlements  should 
be  held  good,  and  that  parties  should  not  be  compelled 
to  make  them  by  way  of  trust;  for  then  it  in  necessary  to 
resort  to  a  court  of  equity,  in  order  to  compel  a  peribnn- 
snce  of  the  trusts.  Besides,  the  rolls  of  the  manor  are 
properly  evidence  of  the  copyholder's  title;  but  tiie 
stewards  will  not  enter  trusts  upon  die  rcdis.  Again, 
trustees  may  defeat  the  trusts  by  committing  a  for- 
feiture; or  by  accident  their  estate  may  escheat,  and  in 
either  cose  the  lord  would  hold  by  title  paramount  die 
trusts,  and  not  subject  to  them. 


G.  S,  Cross  cantrg.  The  plaintiff,  5.  Boddingion,  be 
not  an  estate  in  fee-simple  in  the  copyhold  premises  in 
question.  If  the  power  reserved  in  the  settlement,  to 
revoke  the  old  and  appoint  new  uses,  be  good,  it  mast 


(o)   P.39S. 


(b)  Vsl.  iL  16S.     Vol.  iU.  iSS. 
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be  admitted  that  it  has  been  well  oLecuted*    But  it  it       1826. 
dear  that  such  a  powec  would  be  bad  with  respect  to    _  ^"^^ 

'^  *  BovDfiiaioir 

common  law  conveyances  of  freeholds ;  and  it  has  been  h'jim 
frequently  held  that  surrenders  of  copyholds  are  to  be 
treated  as  common  law  conveyances.  It  is  also  at  vari- 
ance with  the  principles  of  the  law  relating  to  copyholds; 
for  it  has  the  effect  of  destroying  prior  vested  estates;  and 
it  is  a  general  rulei  that  no  vested  estates  of  copyhold 
can  be  diverted,  except  by  surrender.  It  is  said,  that  the 
freehold  remaining  in  this  lord  is  sufficient  to  sujqxNrt  all 
uses  and  trusts  declared  of  the  lands;  and  he  is  compared 
to  the  feoffee  to  uses  of  freeholds ;  but  there  is  this  im* 
portant  distinction  in  the  latter  case.  Before  the  statute 
of  uses  the  legal  estate  was  in  the  feoffee ;  in  the  case  of 
copyholds  it  is  in  the  tenant,  and  not  in  the  lord.  The- 
various  incidents  of  copyholds  of  inheritance  show  that 
the  legal  estate  is  in  the  copyholder,  and  his  estate  is 
sufficient  to  support  the  trusts,  so  that  there  will  be  no 
practical  inconvenience  in  holding  the  power  in  question, 
to  be  void,  for  springing  and  executory  uses  may  be- 
limited  by  way  of  trust.  The  descent  of  copyholds 
follows  the  rules  of  the  common  law,  Supplement  to 
Co.  Copy.  116,  Smith  v.  Tr^g$.{a)  So^  if  a  devise  be 
made  to  the  customary  heir,  he  is  in  by  descent  and 
not  by  the  will:  Doe  dem.  Shewen  v.  Wroot  (6);  and  in 
Doe  V.  Barthrop  (c),  wherie  copyholder  in  fee  devised  to 
R.  K.  and  C «/.,  and  their  heirs  in  trust,  to  permit  and 
sufiGsr  M.  A.  5.,  or  her  assigns,  to  receive  the  rents  and 
pn^ts  during  her  life,  and  sulgect  to  such  estate  and 
interest  of  M.  A.  5.,  unto  such  person  or  persons,  for 
such  estates,  &c.  ns  AL  A»S.  should  by  deed  or  will 
aj^int,  it  was  held  that  the  l^al  estate  in  the  trusteea 

(a)  1  Str.  4S7,  (6)  SMattp  182.  (c)  5  Tnm9^9B2. 
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should  be  carried  only  so  fnr  as  was  necessary  to  ef- 
fectuate the  intention  of  the  devisor,  that  the  trust  would 
be  executed  by  limiting  to  the  trustees  a  base  fee,  deter- 
minable with  the  life  of  M.  A.  S.,  and  that  therefore  the 
legal  estate  went  over  from  them  when  the  life  estate  of 
M.  A.  S.  determined.  The  result  of  all  these  cases  is, 
that  the  legal  estate  of  copyholds  never  was  fiduciary,  but 
always  remained  in  the  copyholder;  all  the  incidents 
were  at  common  law,  and  enforceable  in  the  common 
law  courts ;  and  it  has  frequently  been  said,  that  a  con- 
veyance by  surrender  and  admittance  is  a  common  Isw 
conveyance,  and  subject  to  the  roles  of  the  common  law. 
In  Fisher  v.  Wii'g{a)  this  was  the  opinion  ot  HoU  C.  J., 
Although  Gould  and  Turton  Js.  differed  from  him ;  and 
in  Idle  v.  Cook  (b),  which  occurred  very  few  years  after, 
the  majority  of  the  Court  concurred  with  Holi  C.  J., 
in  holding,  that  a  surrender  was  to  be  considered  as  a 
common  law  cofiveyance.  In  that  case,  Pcneis  J.,  in 
discussing  the  question,  what  words  were  sufficient  to 
create  an  estate  tail  in  a  surrender,  says :  "  In  a  convey- 
ance at  common  law,  as  this  is,  the  donor  must  by 
eiipress  words  give  direcUon  firom  whose  body  the  bcirs 
inheritable  are  to  issue."  Again,  in  Sa/ion  v.  Sutton  {cj, 
it  is  said :  "  In  the  cases  of  surrenders  of  copyhold 
estates  the  same  construction  must  take  place,  as  in 
all  other  conveyances  at  la-w;  and  so  held,  in  Idle  v. 
Cook,  by  the  whole  Court  (</),  that  a  limitation  of  uses 
in  a  copyhold  surrender  must  be  construed  by  the  same 
rules  as  if  it  were  a  limitaUon  in  any  other  conveyance 
at  common  law."  The  same  was  held  by  Lord  Hard' 
.wicke  in  Lavell  v.  LoveU,  and  by  Lord  Kemfon  m  fFrigkl 

(a)   IP.W.ll.  (byiP.W.-JO,  (c}9>Ai.I0!. 

{if)  According  te  Ibe  report  fn  1  P.  W.  TO.  GavM  3.  differed  witb  iIn 
T««l  of  dia  Court. 
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v.  Kemp,  (fi)    In  Gilb.  Tenwes^  258.  it  is  laid  down,  that       1826. 
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as  well  estates  as  descents  of  copyholds,  are  to  be  guided 
according  to  the  rules  of  common  law,  as  a  necessary  con-       agmntt 

AUKITRBT. 

sequence  upon  the  customary  estates."  And  accordingly 
we  find  many  cases  in  which  it  has  been  held, :  that  cusr 
tomary  estates  of  freehold  cannot  be  made  to.  commence 
in  futuro.  In  Dunnal  v.  Giles  {b)  it  was  held,  that  '^  If  I 
surrender  to  the  use  oiB.  after  my  decease,  it  is  not  good." 
And  in  Clamp's  case,  as  reported  hy Leon. {c)f  "A  copy^ 
holder  in  possession  surrendered  the  reversion  of  his  land 
post  mortem  suam  to  the  lord  to  an  use,  &c.i  it  was  adr 
judged  that  thereby  nothing  passed."  In  Seagoody. 
Hotie{d)  the  same  principle  was  recognised.  John 
Reevcj  copyholder  in  fee,  surrendered  to  the  use  of  cer- 
tain persons,  with  this  stipulation,  '*  this  surrender  not 
to  stand  and  be  in  full  force  until  after  the  death  of 
J.  jR."  J.  R.  died,  and  the  surrender  was  presented 
at  the  next  court,  and  the  surrenderees  admitted,  and 
upon  that  clause  it  was  resolved,  *^  that  the  surrendei: 
was  good,  and  that  clause,  being  repugnant  to  the  pre- 
mises, shall  be  rejected  as  void  and  idle,  and  shall. not 
destroy  the  premises ;"  whence  it  may  be  inferred  that 
such  a  clause,  if  not  void,  would  have  rendered  the  sur- 
render inoperative.  Simpson  v.  Sotheme  is  a  very  im- 
portant case.  According  to  the  report  in  Cro.  Jac.  it 
was  there  expressly  decided,  first,  *'  that  a  copyholder  in 
fee  cannot  surrender  habendum  after  his  death,  no. 
more  than  a  tenant  in  fee  can  convey  his  lands  haben- 
dum after  his  death,  for  then  he  should  leave  a  par- 
ticular estate  in  himself,  which  is  against  the  rules  of 
law,  and  there  is  not  any  difierence  betwixt  a  copy- 
hold and  a  fireehold  to  that  purpose."     Secondly,  that  a 

(a)  3  2> -R.  47a  \h)  I  BrtfwnU^l. 

(c)  4I>on.8.  (<0  CVw.  Cbr.  166. 
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conditional  surrender  to  operate  in  iuturo  is  bad.  And 
although  the  report  in  2  Bulsi.  is  somewhat  difieren^ 
yet  it  is  not  according  to  that  account  by  any  means  an 
suthori^  for  the  plaintifi*.  Coke  C.J.  is  there  made  to  say, 
the  case  niay  peradventure  somewhat  vary  from  Ootids 
case,  because  in  the  latter  the  surrender  was  post  mortem, 
in  the  former  habendum  post  mortem ;  but  Houghton  J. 
says,  "  a  surrender  of  a  copyhold  estate  to  the  use  of 
another  is  a  conveyance,  and  a  man  cannot  make  a  con- 
veyance to  begin  upon  a  contingency ;  no  case  there  is 
of  this :"  and  Croke  J.  adds,  "  By  devise  such  an  estate 
might  be  made,  but  not  so  as  here  it  is,  in  p<NDt  of  a 
surrender,  which  cannot  be  good."  In  Barker  v.  Tt^ 
lor  (a),  Clampe's  case  is  recognized;  and  the  same  point 
was  ruled  in  Bambridge  v.  Whition.  (b)  The  case  of  j^en 
v.  Nash,  cited  on  the  other  side  Grom  Noi^s  reports,  is 
very  dilferently  reported  by  Broanlow{c\  it  is  there  swd 
that  the  surrender  was  to  die  second  son  for  life,  after 
the  death  of  the  tenant  and  his  heirs,  and  it  was  ad- 
judged nttf  to  be  a  good  surrender;  and  in  the  La  Qa- 
ttm.  117.  the  case  as  reported  hy  Noi/is  said  to  be  a  bad 
decision.  Boe  v,  GriffUs,  and  the  whole  of  that  diH  of 
cases  where  the  question  was  not  discussedy  bpt  the  wbde 
passed  sub  silentio,  cannot  have  any  weight  Bnt  sup- 
posing a  surrender  to  take  effect  in  Aituro  could  be  valid, 
still  it  does  not  follow  that  a  vested  estate  in  a  copyhold 
can  be  defeated  by  the  execution  of  a  power  to  revoke 
the  uses  of  a  surrender  and  decUre  others  in  lien  of  than. 
In  a  note  to  GUb.  on  Uses,  S53.  Mr.  Sugden  expresses 
his  opinion  that  a  vested  estate  cannot  be  so  defeated, 

(a)  GaSMJI. 

'  (>)  Jforct.  176.     Thii  npcut  eantdiH  ibe  arpmwnt  of  tba 
cooumI  odIj,  wod  oondndM  wlih  aprajcr  of  judpnratj  ilw  1 
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and  he  relies  upon  Co.  Copy*  s.8d.  p.  86.,  "where  it  is        1826. 

laid  down  that  •*  a  copyhold  interest  cannot  be  trans-    «  — 

ferred  by  any  other  assurance  than  by  cqpy  of  conrt       <y»«Mi 

roll  according  to  the  custom."     A  passage  was  cited 

from  Co*  Copy.  81.  to  show  that  in  customary  grants 

upon  surrenders  the  law  is  not  so  strict  as  in  grants 

at  the  common  law^  and  some  instances  of  surrenders 

to  the  use  of  persons  not  in  esse  were'piit;  but  Lord 

Coke  proceeds,    ^  The  reason   of  the  law  is  this ;  a 

surrender  is  a  thing  executory,  which  is  executed  by  the 

subsequent  admittance,  and  nothing  at  all  is  invested  in 

the  grantee  before  the  lord  hath  admitted  him  accord- 

ing  to  the  surrender;  and,  dierefbre,  if  at  the  time  of 

the  admittance  the  grantee  be  in  rerum  naturft,  and  able 

to  take,  that  will  serve.''     There  is  not  a  word  there  to 

support  the  opinion  that  a  vested  estate  of  copyhold 

may  be  devested  by  the  execution  of  a  power*     If  then 

the  Court  should  be  of  opinion  that  a  surrender  to  uses 

to  arise  in  futuro  may  be  good,  still  the  plaintiff  cannot 

be  entitled  to  judgment,  unless  it  is  further  held  that  a 

power  to  revoke  vested  estates  and  limit  new  ones  may 

be  reserved  in  the  deed  originally  declaring  the  uses  of 

the  surrender. 

Tinney  in  reply.  It  must  be  admitted  that,  a  copy- 
holder has  the  l^al  estate^  but  the  question  turns  upon 
the  application  of  the  incidents  to  such  estates.  It  is 
said  that  a  vested  estate  will  in  this  case  be  destroyed^ 
if  the  power  is  held  good,  but  in  the  case  of  a  surrender 
by  a  copyholder  in  fee  to  him  who  shall  be  heir  of  J.  iS., 
until  the  heir  is  ascertained,  the  estate  remains  in  the 
surrenderer,  and  that  is  afterwards  devested.  So  in  the 
case  of  a  surrender  to  the  use  of  an  intended  wife  after 
the  marriage^  and  in  the  mean  time  to  the  use  of  the  sur- 
renderer 
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Tenderer  and  bis  heirs,  which  was  the  state  of  facts  in 
Bentley  v.  Delamor.  (a)  In  like  manner  here  the  estate 
may  be  devested,  the  power  to  do  that  being  reserved  by 
the  same  iastrudent  by  which  the  estate  was  originally 
granted.  The  case  of  Simpson  v.  Sotkeme  could  not  de- 
cide that  shilling  uses  of  copyholds  were  not  good,  for 
Coke  C.  J.  there  said  it  was  unnecessary  to  give  an  opi- 
nion upon  the  point.  The  case  at  the  utmost  only  decided 
that  a  surrender  must  be  an  immediate  conveyance,  and 
determined  nothing  as  to  the  uses  which  might  be  de- 
clared upon  it.  As  to  the  report  of  AlUn  v.  Nash  by 
BrcnenUm,  where  it  is  said  that  "  a  surrender  to  A.,  after 
the  death  of  B.  and  hb  heirs,"  was  bad ;  that  is  very  true, 
because  it  would  tend  to  a  perpetuity,  but  non  constat,  it 
would  have  been  held  bad  if  the  words  and  kis  heirs  had 
been  omitted.  Shifting  and  springing  or  executory  limit- 
ations are  allowed  in  wills,  because  they  do  not  con- 
travene any  rules  of  law,  as  wills  do  not  convey  lands 
by  transmutation  of  possession.  The  same  reasoning 
applies  to  surrenders  of  copyholds,  which  may,  therefore, 
in  like  manner  be  limited  to  such  uses. 

Cttr,  ado.  aili. 


The  following  certificate  was  afterwards  sent : 
This  case  has  been  argued  before  us  by  counsel.  We 
have  considered  it,  and  are  of  opinion,  that  the  plaintiff 
has  an  estate  in  fee  simple  at  the  will  of  the  lord,  ac- 
cording to  the  custom  of  the  said  manor,  in  the  sud 
copyhold  messuages  and  hereditaments  with  the  ap- 
purtenances. 

C.  Abbott. 
J.  Batley. 

G,  S.  HOLBOYD.  (A) 

(«)  Frttm.  367. 
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RULE  OF  COURT. 

Triniii/  Termy  7  Geo.  *•  1826. 

Whereas  by  statute  6  Geo.  4.  c.  50.  5. 23.  a  provision 
is  made,  that  where  a  rule  shall  be  drawn  up  for  a  view, 
the  rule  shal]>  if  the  Court  or  Judge  granting  the  same 
think  fit,  require  the  person  applying  for  the  view  to 
deposit  in  the  hands  of  the  under  sheriff  a  sum  of  money, 
to  be  named  in  the  rule,  for  payment  of  the  expences  of 
the  view. 

And  whereas  it  is  desirable  that  some  general  rule 
should  be  made  upon  this  subject : 

It  is  therefore' ordered.  That  upon  every  appli- 
cation for  a  view  there  shall  be  an  affidavit,  stating  the 
place  at  which  the  view  is  to  be  made,  and  the  distance 
thereof  from  the  office  of  the  under  sherifl^  that  the  sum 
to  be  deposited  shall  be  10/.  in  case  of  a  common  jury, 
and  16/.  in  case  of  a  special  jury,  if  such  distance  do  not 
exceed  five  miles;  and  15/.  in  case  of  a  common  jury, 
and  21/.  in  case  of  a  special  jury,  if  it  be  above  five 
miles ;  and  if  such  sum  shall  be  more  than  sufficient  to 
pay  the  expences  of  the  view,  the  surplus  shall  forthwith 
be  returned  to  the  attorney  of  the  party  who  obtained 
the  view  ;  and  if  such  sum  shall  not  be  sufficient  to  pay 
such  expences,  the  deficiency  shall  forthwith  be  paid  by 
such  attorney  to  the  under  sheriff:  And  it  is  further 
ordered.  That  the  under  sherifi"  shall  pay  and  shall  ac- 
count for  the  money  so  deposited,  according  to  the  scale 
following,  that  is  to  say, 

For 
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The  King  against  Thomas  William  Coke, 

Esq.  (a) 

TTPON   an  appeal  by  7*.  W^  CokCf  Esq.,  agunst  a  Wha«apootw 
rate  for  the  relief  of  the  poor  of  the  parish  of  po^d  upoo'**  a 
Lyddj  the  sessions  confirmed  the  rate,  subject  to  the  'iSmtotdth 
opinion  of  this  Court  upon  the  following  case :  Sott^Son^ 

By  letters  patent,  dated  the  28th  Jmcy  18  G.  2.,  that  »on«yp«j^ 

lo  rwpact  01 


king  granted  to  Thomas  Lordl/nxUy  his  executors,  &c«,^  >l>ii»  pMsing 

bj  the  nine,** 

all  that  the  lighthouse  at  or  near  DungenesSf  in  the  county  and  Um  Hght- 

of  Kent  J  and  free  leave,  licence^  power,  and  authority  cupicd  bj  a 

to  maintain,  continue,  and  renew  the  same  with  lights,  ovrncr,  and 

to  be  continually  burning  therein  in  the  night  season,  pariah,  i^  Uie 

from  time  to  time;  and  (if  need  were)  to  alter,  remove,  ^J^doS^of*" 

and  change  the  same,  and  to  rebuild  another  at  any  ^J^J?*^' 

place  near  the  same,  by  the  advice  or  direction  of  the  tbew  dntict  did 

not  comlitiite 

master,  wardens,  and  assistants  of  the  Trinity  House  of  partof  Umab- 

nual  proflts  of 

Deptford  Strond  for  the  time  being;  and  such  light*  tbabomeor 
house,  so  rebuilt,  to  maintain,  continue,  and  renew  with  ^^^^  ^^ 
lights,  to  be  continually  burning  therein  in  the  night  Vmnoc'nita- 
season,  in  such  manner  as  might  be  for  the  safety  and  "Wa  to  the  poor, 
direction  of  the  traders  that  way :  and  for  defraying  the  • 
necessary  charges  in  maintaining^  continuing^  altering, 
renewing,  removing,  and  changing  or  rebuilding  the 
same,  the  king  did  thereby  grant,  that  during  the  term 
of  years  thereinafter  granted,  the  said   Thomas  Lord 

(a)  Two  or  more  Judges  of  this  court  sat  in  banc,  as  on  fbrmer  occa* 
■tons,  fiom  Thursdmy  the  15th  day  of  June  to  Saturday  the  S4th  of /imtf 
inclusiTe ;  and  again  from  Monday  the  90th  of  OeUbtr  to  Saturday  the 
4th  of  November  inclu»Te ;  during  which  periods  this  and  the  following 
were  argued  and  determined. 

LaoeU^ 


Coke. 
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be  4/.     Mr.  Coke  does  not  reside  or  inhabit  within  the        1826. 
town,  liberty,  or  parish  of  Lydd^  nor  occupy  or  possess     ^^ 
any  property  within  the  town,  liberty,  or  parish  in  any        a^tvut 
manner  whatever,  except  as  aforesaid^     Personal  pro- 
perty, stock  in  trade,  or  the  profits  of  manufactories, 
never  have  been  rated  in  the  parish  of  Lydd^  nor  are 
assessed  by  the  rate  in   question,  up  to  the  time  of 
making  which  the  lighthouse  had  been  rated  as  a  cot- 
tage only,  at  the  sum  of  forty  shillings,  and  the  duties 
or  contribution  money  had  never  been  rated  or  taken 
into  account  in  making  Ihe  rate.     The  rate  in  question 
was  made  on  the  2d  day  oi  April  1825,  and  Mr.  Coke 
is  rated  therein  as  ^^  the  occupier  of  the  lighthouse,  with 
the  duties  or  contribution  money  in  respect  of  ships, 
hoys,  and  barks  passing  by  the  same,"  the  annual  value 
of  the  same  being  stated  to  be  22BQL     The  duties  or 
contribution  money  yearly  collected  for  Mr.  Coke  under 
the  above-mentioned  letters  patent  amount  to  the  sum 
assessed  in   the  rate,  over  and  above  the  expence  of 
keeping  up  the  lighthouse  and  lights. 

BoteleTj  Darbt/j  and  Burton  in  support  of  the  order 
of  sessions.  The  defendant  was  liable  to  be  rated  to 
the  full  amount  of  the  annual  profits  of  the  light-house. 
Those  profits  arise  principally  fi'om  the  tolls ;  and 
although  tolls  are  not  rateable,  per  se,  yet  they  are, 
when  mixed  with  a  rate  upon  other  property,  which, 
as  having  substance  and  locality  within  the  parish,  is 
properly  rateable  there,  Bex  v.  Sir  A.  Macdonald.  {a) 
Here  the  lighthouse  has  substance  and  locality  within 
the  parish,  and  is  therefore  rateable  in  respect  of  the 

(o)   12J5^f/,S94. 

value 


Co&x. 
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affect  it  where  the  profits  arise  from  a  chattel  annexed  1826. 
or  a  privilege  attached  to  it.  Now,  the  case  of  Rex  — 
V.  The  New  River  Company  {a)  is  an  authority  to  ^how,  offuntt 
that  where  the  profits  of  the  land  are  derived  from  actual 
produce,  those  profits  are  rateable  although  they  .arise 
or  are  received  out  of  the  district  in  respect  of  which 
the  rate  is  made.  There  the  water  could  not  become 
valuable  to  the  company  until  it  was  conveyed  to  London 
or  Westminster ;  and  the  Court  were  of  opinion,  that  the 
land  was  rateable  in  respect  of  its  improved  valqe  in 
Amwellf  although  the  profits  were  received  put  of  the 
parish.  Upon  the  authority  of  that  case,  therefprq, 
the  lighthouse  m\xsi  be  rateable  for  all  its  profits,  by 
reason  of  its  being  locally  valuable  in  Lydd  and  earning 
the  tolls  there,  although  the  profits  be  derived  from 
ships  which  do  not  come  within  the  parish.  The 
light,  as  was  said  of  the  water  in  the  case  of  the  New 
Rivei'j  may  here  be  considered  actual  produce;  and 
if  so,  it  is  immaterial  whether  its  intrinsic  property 
convey  it  to  the  ships,  or  whether  it  be  conveyed 
by  other  means  as  the  water  was  in  the  case  of  Rex 
V.  The  New  River  Company.  In  that  case  the  pro- 
duce could  not  be  valuable  in  a  different  parish  from 
that  in  which  the  rate  was  made,  until  it  was  detached 
from  the  local  visible  property;  but  in  this  case  ibe 
light  (for  the  opportunity  of  using  which  the  ships  are 
to  pay),  remains  attached  to  the  local  property  in  the 
parish  of  Lydd  at  the  very  time  when  it  becomes  valu- 
able, and,  indeed,  would  be  of  no  value  were  it  not 
attached  to  it     {^Bayley  J.     The  building,  if  let  at  xi 


(a)  \M.iS.50Z. 

VoL.V.  SF^^  higher 
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it  continues  in  the  house,  in  the  same  manner  as  a  billiard        1826. 
table  or  any  other  chattel  annexed  to  the  freehold,  so      ^    „ 

^  '  The  KiiiA 

long  as  it  remains,  gives  the  freehold  a  greater  annual  °f!^^^ 
value.  [^Bayley  J.  The  light  need  not  be  attached  to 
the  freehold,  it  might  be  placed  on  the  end  of  a  pole.} 
The  words  of  the  patent  are,  "  build  and  renew  the 
same  with  lights,"  so  that  it  clearly  contemplated  that 
the  light  should  be  attached  to  the  freehold,  but  this 
does  not  affect  the  question.  In  the  case  of  a  soke  mill, 
the  abstract  right  to  the  multure  forms  part  of  the  rate- 
able value  of  the  mill.  In  Rex  v.  Bradford  {a\  the 
privilege  of  selling  liquors  was  considered  a  profit  ap- 
purtenant to  a  particular  house  arising  from  its-  locat 
situation.  The  privilege,  therefore,  to  keep  the  light 
in  the  house  being  profitable,  the  profits  give  a  value  to 
the  house. 

Nolan  and  Tindal  contra.  Tolls  are  not  rateable  per 
se,  and  in  order  to  make  them  rateable  where  the  pro- 
prietor of  the  tolls  resides  out  of  the  district  for  which 
the  rate  is  made,  they  must  be  annexed  to  something 
real  and  substantial,  locally  situate  within  the  district 
rated,  or  accrue  there  as  profits  in  respect  of  the  use  of 
the  land  there  occupied  by  the  person  assessed.  First, 
the  privilege  of  keeping  the  light  or  the  tolls  payable  in 
respect  of  it  are  not  appurtenant  to  any  particular  land 
or  house  in  Lydd.  The  object  of  the  grant  may  be 
attained  without  fixing  the  light  in  any  building,  as  by 
placing  it  in  a  moveable  frame.  The  privilege  is  not 
connected  with  or  appurtenant  to  the  house  or  land,  al- 
though it  be  exercised  there.     Suppose  that  instead  of 

(a)  43/.  4-5.  317, 

d  F  2  having 
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from  the  present  case,  except  the  two  cases  Rex  v.  Re'  182§. 
bowe{a)  and  Rex  v.  TynemmUh  (6),  where  it  was  expressly 
decided  that  the  tolls  of  a  lighthouse  were  not  rateable.  tig^mH 
A  considerable  interval  of  time  elapsed  between  the 
decisions  in  those  cases.  And  where  thefe  has  been  one 
uniform  course  of  proceeding  as  to  property  of  this  de- 
scription for  a  very  considerable  period  of  time,  we 
ought  not  to  introduce  any  alteration,  unless  it  be 
founded  upon  sound  legal  principles.  The  privilege  of 
erecting  lighthouses  was,  I  apprehend,  originally  in  the 
Crown.  I  believe  it  was  afterwards  vested  in  the  Trinity 
House.  The  tolls  are  contributed  by  the  proprietors 
of  ships,  and  if  the  sums  of  money  which  they  from 
time  to  time  pay  be  properly  proportioned,  they  will 
contribute  a  sum  sufficient  to  remunerate  the  proprietor 
for  the  expence  of  keeping  up  the  lighthouse,  and  to 
leave  a  moderate  and  reasonable  profit  for  the  trouble 
of  renewing  the  light.  If  the  proprietor  of  the  light- 
house be  rateable  to  the  poor,  the  contribution  which 
he  will  expect  from  the  proprietors  of  ships  must  be 
proportionally  larger,  and  they,  in  reality,  will  pay  the 
rate,  which  will  therefore  become  a  burthen  upon  com* 
merce.  In  Rex  v.  Sir  A.  Macdonald  and  Others  {p\ 
the  rate  was  upon  the  loch,  and  the  defendants  were 
rated  as  occupiers  in  respect  of  the  use  of  the  land 
which  they  had  in  the  parish,  for  the  loch  due^ 
were  payable  in  respect  of  the  use  of  the  lo<^h  which 
itself  formed  part  and  parcel  of  the  land.  In  Rex 
V.  The  Oxford  Canal  Company  {d)  the  company  were 
rated  as  the  occupiers  of  the  t&wingpaih'landy  and 
that  part  of  the  canal  lying  within  the  parish  of  Sowt 

(a)  Const.  142,  pi.  177.     Caiiip.  583.  (6)  12^oJ^4«i 

(c)  12  East,  524.  (rf)  ^B.^C  74. 

3  F  3  The 
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the  produce  of  the  land  of  that  parish ;  for  although  it  was        1826. 

sold,  and  the  value  realized  at  a  different  place,  it  still      ^    „ 

'^  The  Knrc 

constituted  part  of  the  profit  of  the  land  in  the  parish,  ^f^ 
and  was  rateable  there  in  the  same  manner  as  land  pro- 
ducing vegetables  is  rateable  in  the  place  where  they 
are  grown,  and  not  where  they  are  sold,  and  that,  al- 
though the  proprietor  of  the  land  be  under  a  con- 
tract never  to  sell  in  his  own  parish,  but  at  a  distant 
place.  Rex  v.  The  New  River  Company  (a)  does  not 
bear  upon  the  present  case,  because  the  proprietor 
of  the  lighthouse  in  this  case  is  at  liberty  either  in  that 
house  or  in  any  otlier  which  he  may  think  fit  to  erect  or 
to  rent,  to  burn  lamps,  and  to  produce  a  stream  of  light 
which  shall  be  visible  at  a  considerable  distance  at  sea. 
But  even  if  by  the  terms  of  the  letters  patent  it  were 
imperative  on  the  grantee  to  bum  his  lights  within  this 
particular  lighthouse,  still  if  the  privilege  is  not  given  to 
him  by  reason  of  his  b^ing  the  occupier  of  that  house^ 
it  would  not  be  appurtenant  to,  but  distinct  from,  the 
house  where  it  was  to  be  exercised ;  and  the  duties  pay- 
able to  him  in  respect  of  the  light,  would  be  profits 
arising  from  the  exercise  of  that  privilege^  and  not 
from  the  house  or  land  where  it  happens  to  be  exer- 
cised. The  grantee  would,  in  that  cas^e,  have  an  ex- 
clusive privilege  of  carrying  on  in  that  particular  house 
(if  I  may  so  express  myself),  a  particular  description 
of  trade.  But  there  would  be  no  necessary  connec- 
tion between  the  freehold  interest  in  that  house,  and 
the  light  which  is  to  be  kept  up  in  it  The  appa- 
ratus which  is  to  contain  or  produce  the  light  may,  or 
may  not,  be  attached  to  the  freehold,  and  if  it  were 

(a)  \M,iS*  503. 

3  F  4  wholly 
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would  be  personal  property.     The  proprietor  of  the       .1^96. 

lifirhthouse  does  uo  more  than  keep  a  candle  or  a  fire       — — 

.  ...  "^^  ^^ 

lighted,  and  for  keeping  his  lights,  whether  produced        a^anti 

by  candle,   or  by  burning  coalst  or  by  oil,   and  for 

keeping  mirrors  behind  those  lights,  the  tolls  and  duties 

which  are  the  subject  of  the  rate  are  imposed.     Such 

tolls  down  to  the  present  time  never  have  been  rated, 

and  in  my  opinion  they  are  not  rateable. 

HoLROYD  J.  This  is  a  rate  made,  not  upon  the 
lighthouse  alone,  but  on  the  lighthouse  together  with 
the  duties  or  contribution-money  in  respect  of  ships, 
hoys,  and  barks  passing  the  same.  I  am  of  opinion  that 
the  lighthouse  is  rateable  for  the  sum  at  which  it  may 
be  valued,  but  that  the  tolls  and  duties  are  not  rateable. 
We  cannot  hold  them  to  be  rateable  unless  we  overturn 
the  cases  of  Bjex  v.  Rebawe  (a)  and  Rex  v.  Tynemotdh  (&), 
and  the  principles  upon  which  those  cases  have  been 
decided,  as  well  as  others  in  which  it  has  been  held, 
that  tolls,  although  not  rateable  per  se,  are  rateable 
where  they  can  be  considered  as  money  paid  for  the  use 
and  occupation  of  the  land.  The  case  oi  Rex  v.  Rebawe 
was  very  similar  to  the  present.  There,  the  King,  by 
letters  patent  granted  to  Sir  J.  Rebawe  liberty  to  erect 
lighthouses  at  Harwich^  and  towards  the  maintenance  of 
them  certain  duties  and  tolls  were  made  payable  by  all 
ships  passing  or  coming  into  that  harbour.  That  was 
a  franchise  granted  by  the  crown,  it  differs  froni  many 
others  which  are  called  so,  but  the  privilege  granted  was 
a  franchise.  The  power  to  erect  lighthouses  originally 
belonged  to  the  Lord  High  Admiral,  and  afterwards 

(a)  Comt,  142L  pU  177.     Cowp,  585.     Nolan* s  P.  X.  toL  i.  p.  99. 
(6)  12£«^,46. 

was 
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18S6.        was  granted  to  the  Trinity  House.     What  is  the  toll 

"~"^        payable  for?    Not  for  any  benefit  received  within  the 

agahut        parish,  for  it  is  payable  every  time  the  ships  pass  the 

lighthouse,  whether  any  benefit  be  received  or  not  by 

the  ships,  whether  they  pass  by  day  when  the  lights  are 

out,  or  whether  they  pass  in  the  night  when  the  lights 

are  burning.     In  Rex  v.  Rebaooe  the  rate  was  made  upon 

the  tolls  and  duties,  and   Lord  Mansfield  says,  *'  They 

have,  properly  speaking,  rated  the  fire  and  the  profits 

arising  from  the  house;  the  Pantheon  playhouse  and  other 

places  of  public  amusement  are  rated,  I  suppose^  but  not 

for  their  profits."   And  after  taking  time  to  consider.  Lord 

Mansfield  and  all  the  Judges  were  of  opinion,  that  Mr. 

Beboaoe  ought  not  to  be  rated  for  the  tolls:  he  says^ 

**  the  property  is  not  in  the  parish."     By  property  he 

does  not  mean  the  lighthouse,  but  the  tolls,  which  did 

not  arise  from  any  benefit  received  in  the  parish  by  the 

persons  paying  toll.    He  afterwards  says,   '^  The  tolls  , 

are  not  locally  situate  in  the  parish,  and  are  not  rateable 

there."     If  they  were  to  be  considered  as  part  of  the 

money  for  which  the  lighthouse  might  be  rated,  th^ 

might  have  been  rated  under  the  denomination  of  tolls. 

At  a  considerable  interval  of  time  after  the  decision 

of  that  case,  came  the  case  of  Rex  v.  TynemoutA.  (a) 

There  Mr.  Fawke  was  rated  for  tolls  in  respect  of  his 

lighthouse.     Lord  Ellenborough^  after  stating  that  the 

case  was  similar  to  that  of  Rex  v.  Rebowe,  says,  "  What 

local  property  is  there  within  the  township  on  which 

this  rate  on  the  tolls  can  be  levied  ?    The  tolls  are  not 

received  there,  nor  do  the  ships  from  which  they  are 

(a)  19  East,  ^, 

collected 


IN  THE  Seventh  Year  op  GEORGE  IV.  811 

collected  come  within  the  township,  the  subject  matter  1826. 
of  the  rate  has  no  locality  within  the  township."  Lord  T^TKiHrt 
EUenborough  is  there  speaking  of  the  tolls,  and  not  of  o^amm 
the  lighthouse  as  the  subject  matter  of  the  rate,  for  the 
lighthouse  was  within  the  township.  Now  in  thb  case 
the  profits  of  the  lighthouse  arise  from  the  tolls  which 
are  rated  under  the  name  of  duties  and  contributions. 
I  think,  according  to  these  two  cases,  we  must  decide 
that  the  tolls  not  being  received,  and  having  no  locality 
within  the  parish  of  Lydd^  are  not  rateable.  In  Bex  v. 
Cardington  {a)  the  tolls  for  passing  a  sluice  were  rated. 
There  the  party  who  pai£l  the  tolls  used  the  thing  for 
the  use  of  which  they  wer«  paid ;  and  the  benefit,  for 
which  the  toll  was  paid,  was  within  the  parish;  the 
Court  held,  that  whether  or  not  the  profits  of  the  sluice 
were  rated  as  tolls,  the  nature  of  the  property  rated 
was  to  be  considered,  and  the  tolls  being  paid  for  a  use 
of  something  which  conferred  a  benefit  within  the  dis« 
trict  where  the  rate  was  made,  they  confirmed  the 
rate.  Here  the  benefit  for  which  the  tolls  are  paid, 
(which  are  an  incorporeal  hereditament,)  is  not  one  of 
the  things  mentioned  in  the  statute  of  the  43d  of  Eiiz. 
For  it  constitutes  a  benefit  not  received  within  the  pa- 
rish, but  received  by  ships  elsewhere^  or  not  received  at 
all  if  they  pass  in  the  day-time  when  no  light  is  burning. 
Unless,  therefore,  we  act  contrary  to  the  decision  in 
Bex  V.  Rebawe  and  Bex  v.  Tynemouthj  and  to  the  prin- 
ciples acted  upon  in  other  cases  where  tolls  have  been 
recognized  as  rateable  when  paid  or  earned  within  the 
district  for  which  the  rate  was  made,  we  must  decide  that 
these  tolls  are  not  rateable. 

(a)  Cnwp,  581 . 

Little- 
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light  at  the  top  of  a  house  for  his  own  benefit,  for  it  1826* 
might,  otherwise,  be  liable  to  many  accidents  from  the 
fluctuation  of  the  wind.  In  all  the  cases  which  have  been  agama 
cited  as  analogous  to  this,  the  profit  arising  from  the  thing 
which  formed  the  subject  of  the  rate  not  only  was  within 
the  parish  or  township,  but  there  was  also  within  the  pa- 
rish an  actual  use  of  the  thing  which  was  the  subject  of  the 
rate,  and  some  person  there  had  a  certain  occupation  of 
the  thing.  In  the -case  of  a  canal,  the  owner  of  the  goods 
makes  use  of  the  canal  which  is  rateable  as  land ;  the 
party  paying  the  tolls  has  actually  the  use  of  the  pro- 
perty itself  which  is  the  subject  of  the  rate.  So  in  the 
case  of  a  bridge,  the  thing  which  produces  the  tolls  is 
used.  So  as  to  the  tolls  of  a  market,  the  tolls  arise  by 
persons  bringing  their  goods  into  the  market,  and  the 
profit  arises  within  the  district.  So  in  the  case  of  a 
soke  mill,  a  party  takes  his  own  corn  to  be  ground  at 
the  place,  and  he  has  within  the  parish  the  use  of  the 
thing  which  is  the  subject  of  the  rate.  To  make  tolls  rate- 
able there  must  not  only  be  a  profit  produced  within  the 
parish,  but  it  must  also  arise  from  the  use  of  the  thing, 
and  in  respect  of  it  Here  the  ships  have  not  that  sort 
of  use ;  they  have  merely  a  transient  view  of  the  light 
as  they  pass.  They  do  not  come  within  the  lighthouse  as 
they  do  within  a  dock ;  in  that  case  they  have  the  actual 
use  and  occupation  of  the  dock.  They  not  only  do  not 
come  near  the  thing  itself  which  is  the  subject  of  profit, 
but  they  do  not  come  within  the  parish.  This  is  dis- 
tinguishable from  all  the  other  cases  where  the  tolls 
themselves  have  arisen  in  respect  not  only  of  what  was 
produced  in  the  parish,  but  from  the  actual  use  of  the 
thing  which  was  the  subject  of  the  rate.     That  being  so, 

I  am 
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1826.       I  am  of  opinion  that  this  rate  in  its  fiill  extent  caanot 
be  supported.     It  roust,  therefore,  be  amended. 


OOKK. 


The  Kiva 

^oitisi  Rate  to  be  amended  by  striking  out  the  sum  of 

2250/.,  at  which  the  defendant  was  assessed, 
and  inserting  4/.  (a) 

(a)  The  following  case,  upon  the  tubject  of  ratiog  Ughtbomesy  wm 
decided  in  Michaelmas  tenoy  7  G.  4. 

The  KING  v.  W.  FOWK£. 

Upon  an  appeal  against  a  rate  for  the  relief  of  the  poor  of  the  towiMh^ 
of  Tynemouth,  in  the  county  of  Northumberlandt  the  court  of  quarter  aci- 
iions  confirmed  the  rate,  subject  to  the  opinion  of  this  Court  on  the  Ibl- 
lowing  case : 

The  defendant  is  the  proprietor  and  occupier  of  a  certain  UjgiitiKmae, 
called  *'  Tynemoiuh  Castle  Lighthouse,"  in  the  towmbip  at  T^netmomth^ 
and  is  entitled  to  certadn  tolls,  payable  in  respect  thcnof  and  the  ligh^ 
therefrom,  under  certain  letters  patent  of  the  17  Car,  2.,  via.  tbe  aum  of 
Is.  for  every  ship  belonging  to  any  of  the  king's  subjectk  passing  by  the 
lighthouse,  and  belonging  to  or  trsding  to  the  ports  of  Newcatde  and 
Sunderland,  or  either  of  them,  or  the  creeks  or  members  of  the  aaaie;  and 
Ss.  for  every  ship  belonging  to  any  foreigner  or  stranger  oooung  or  piK- 
ing  by  the  said  lighthouse ;  and  the  defendant  is  also  entitled  to  additional 
Ught  duties  under  the  statute  42  G.  5.  c.  43.  The  letters  patent  in  die 
17th  year  of  Charles  the  Second  were  set  out  in  the  preamble  of  that  sta- 
tute, and  recited,  that  the  king  bad  been  given  to  understand,  that  there  had 
been  a  long  and  constant  toll  of  Ad.  per  ship  for  the  maintcnanee  of  i 
lighthouse  at  Tynemouth,  which  being  decayed  and  fallen  down,  another 
had  been  built  by  Edward  Viliiers,  Esq.,  to  the  great  benefit  and  advan- 
tage of  bis  migesty's  subjects  and  others  trading  to  those  ports ;  and  that 
the  king  had  been  informed  that  a  contract  had  been  made  on  behalf  of 
Viliiers  with  divers  masters  of  ships  and  others  trading  that  way,  and 
that  they  had  voluntarily  submitted  to  increase  the  toll  of  4d,  pet  ship  to 
Is.,  and  to  continue  tbe  payment  thereof  for  the  perfecting  of  tile  vrork, 
which  had  cost  1000/. ;  his  majesty  approving  the  contract,  and  for  the 
encouragement  of  this  necessary  work,  granted  to  FHUerg,  his  heirs  and 
assigns,  the  custody  of  the  lighthouse  so  erected  as  aforesaid,  and  ike  groimd 
and  soil  whereupon  the  same  was  situate,  together  %vith  liberty,  licence^ 
power,  and  authority,  that  he  and  they  should  and  might  C9filtit«r,  remem 
and  maintain  the  'iohthouse,  with  lights  to  be  continually  burning  in  tbe  night 
season,  whereby  ships  might  the  better  come  to  their  hartwurs  and  ports 
without  peril.  Tbe  letters  patent  then  proceeded  to  redte,  that  forasnach 
as  a  work  of  so  public  a  nature  and  benefit  ought  to  be  maintaiiied  and 
supported,  his  majesty,  for  defraying  the  necessary  charges  and  fontimia^ 
maintenance  of  the  lighthouse,  granted  that  for  ever  thcreafWr  thcra  abooU 

and 
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and  might  be  collected  for  every  ship  pawing  by  the  lighthouse  the  tolls  1826« 

therein  mentioned.  The  preamble  of  the  act  then  recited,  that  the  widow  ...^-. 
of  the  grandson  of  the  patentee  having  become  seised  in  fee  of  the  light-  Tlie  Ki  vo 
house  and  premises,  devised  all  that  her  freehold  esUte  at  Ti^nemouth^  agamtt 
Castle,  called  *'  Tlynemouth  Great  Lights,*'  in  the  county  of  Norlhumber^ 
land,  with  all  privileges  thereto  belonging,  to  trustees,  until  W>  Fowke^ 
therein  described,  should  attain  the  age  of  twenty-one  years;  that  the 
master,  wardens,  and  assistants  of  the  corporation  of  the  Trinity  House  of 
NewcasUe-upon-  Tyne,  taking  into  consideration  the  then  present  state  of 
Tynemouih  lighthouse  and  light,  and  the  great  benefit  which  would  result 
to  the  ports  of  Nt-wcastU  and  Sunderland,  if  the  lighthouse  should  b« 
altered  by  taking  down  a  part,  and  erecting  a  copper  lighthouse  lantern, 
and  reciting  that  such  alteration  and  improvement  in  the  light  might  be 
of  great  public  utility,  &&,  it  was  enacted,  that  from  and  after  the  altering 
and  improving  of  the  sctid  lighthouse,  and  exhibiting  therein  an  oil  light, 
there  should  be  paid  to  the  person  who,  for  the  time  being,  should  be 
seised  of,  or  entitled  in  possession,  to  tlie  said  lighthouse,  for  every  ship 
which  should  come  or  pass  by  the  said  lighthouse  and  light,  or  receive  the 
benefit  thereof,  the  additional  tolln  therein  mentioned.  There  was  a  pro- 
viso in  the  act,  that  nothing  should  extend  to  charge  or  make  liable  any 
person  with  the  payment  of  the  said  tolls  or  duties  thereby  granted,  except 
whilst  the  said  lighthouse  should  be  duly  supported  according  to  the  alter- 
ation and  improvement  aforesaid,  and  should  have  such  light  as  aforesaid 
duly  exhibited  therein  accordingly.  By  another  clause,  the  proprietor  of 
the  lighthouse  was  enabled  to  charge  the  lighthouse  and  premises  with  any 
sum  not  exceeding  2.500^ 

The  alterations  in  the  lighthouse  have  been  made  in  conformity  to 
the  act  of  the  42  &  3.  c  43.  The  lighthouse  is  in  the  township  of 
Tynemouth,  and  the  tolls  or  duties  arising  to  the  defendant  are  payable 
in  respect  of  vessels  passing  the  lighthouse  and  receiving  the  benefit 
thereof.  Of  the  entire  uumber  of  vessels  thus  paying  tolls,  not  a  thirty- 
eighth  part  come  within  the  township  of  Tynemoufk,  but  pass  the 
lighthouse,  and  so  incur  the  toll  when  sailing  upon  their  course  in  the 
German  Ocean,  or  when  entering  from  the  main  sea  into  parts  of  the  river 
Tyne  and  port  of  Newcastle,  belonging  to  other  townships.  The  remain- 
der of  the  vessels  paying  toll  do  come  within  the  township  of  Tynemoufh, 
and  receive  their  loading  there.  The  tolls  received  in  respect  of  such  last 
mentioned  vessels  do  not  equal  in  amount  the  expence  of  nuintaining  the 
light  and  managing  the  lighthouse;  the  whole  of  which  expences  are 
incurred  within  the  township  of  Tynemouth.  The  tolls  or  duties  paid  in 
respect  of  ships  aniving  at  or  sailing  from  the  said  port  of  Newcastle" 
ujwn-  Tyne,  including  the  tolls  or  duties  paid  by  the  ships  receiving  their 
loading  in  the  township  of  TynemotUh,  are  collected  at  the  Custom-house 
in  the  parish  of  AU  Saints^  in  the  town  and  county  of  NewcasUt'Vpon'' 
Tyne,  by  a  person  appointed  by  the  defendant  for  that  purpose ;  and  the 
tolls  or  duties  paid  in  respect  of  ships  sailing  from  the  coasting  ports, 
mrt  collected  at  the  ports  from  wheoct  they  sail,  if  they  dear  mt  tlit  Ous* 

t«m- 
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of  Somerset,  The  affidavit  on  which  the  rule  was  ob- 
tained stated,  that  the  accounts  were  produced  at  a  vestry 
meeting  on  the  24th  oi  September  1824,  atid  by  a  resolu- 
tion of  the  vestry,  the  surveyor  was  directed  to  submit 
them  to  the  Rev.  S.  F.  Wylde^  the  nearest  magistrate, 
to  which  he  assented ;  but  instead  of  so  doing,  he  car- 
ried his  accounts  to  the  special  sessions  on  the  4th  of 
October^  when  they  were  allowed  by  the  justices.  In 
Trinity  term,  1825, 


1826. 


The  Kino 

agpmU 

The  Justices  of 

SOMVRSXT- 
■    SBUX. 


Adam  showed  cause  against  the  rule,  and  contended 
that  a  certiorari  would  not  lie  in  this  case,  and  cited 
Rex  V.  Justices  of  St,  AlbarCs,  {a) 

CampbeUy  contra,  relied  upon  Rex  v.  The  Justices  of 
the  West  Riding  of  Yorkshire  {b)  and  Rex  v.  Mitchell  (c), 
and  also  upon  a  case  decided  in  Michaelmas  term, 
19  G.  3.,  in  which  it  was  held,  that  where  the  thing 
done  was  not  in  pursuance  of  the  act,  the  certiorari  was 
not  taken  away ;  and  he  contended,  that  the  allowance 
of  the  accounts  in  this  case  was  not  in  pursuance  of 
the  act. 

Abbott  C.  J.  I  think  we  ought  to  make  this  rule 
absolute ;  and  any  objection  to  the  issuing  of  the  cer- 
tiorari may  be  further  discussed  when  the  return  is 
made. 

A  rule  nisi  for  quashing  the  order  was  afterwards 
granted,  against  which 


(a)  3  B,  4:  C.  698, 

Vol.  V. 


(6)  5  r.  R.  629. 

3G 


(c)  5  T.  R,  701. 

Adam 
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(It  is  probably  the  same  case  cited  in  the  argument  in  Rex  v.  The  Justices  1 826. 

of  the  West  Hiding  of  Yorkshire.)  

Middlesex,     Motion  for  a  certiorari  to  remove  an  order  of  sessions  for  The  Kino 

pulling  down  a  turnpike  gate  erected  by  authority  of  the  commissioners  against 

at  the  bottom  of  Grab's  Inn  Lane*     An  inhabitant  of  an  adjoining  street,  Somzrsxt- 

in  behalf  of  many  other  inhabitants,  preferred  a  petition  and  complaint  shxrie. 
under  the  lost  general  highway  act,  giving  a  power  to  justices  in  sessions 
to  remedy  the  miscliiefs  occasioned  by  the  commissioners  exceeding  or 
abusing  their  authority,  and  the  sessions  (adjudging  that  the  commissioners 

had  exceeded  their  power)  directed  the  sheriff  to  abate  the  nuisance.  / 

Scrjt.  Dnvyt  on  behalf  of  the  commissioners,  says,  that  the  act  of  parli- 
ament  they  act  under  does  not  appoint  where  the  gates  shall  be  erected, 
therefore  they  had  power  to  place  one  there ;  and  if  so,  the  justices  had  no 
jurisdiction,  that  only  accruing  when  the  commissioners  exceeded  theirs. 
Rule  nisi  granted.  (The  general  highway  act  prohibits  a  certiorari,  but 
that  applies  only  to  appeals,  and  though  no  other  proceedings  are  remov- 
able, it  can  only  mean  such  proceedings  as  are  had  by  competent  juris- 
diction.) 

Cause  shown  against  rule  nisi  for  a  certiorari.  That  the  justices  at 
sessions,  acting  under  a  clause  in  the  last  general  highway  act,  15  (?•  5. 
c.  78.  (which  gives  them  a  power  in  all  cases,  where  commissioners  have 
caused  gates  to  be  erected  in  places  where  they  have  no  right  to  erect 

« 

them,  to  cause  such  gates  to  be  removed),  adjudged  that  the  commis- 
sioners could  not  cause  a  new  gate  to  be  erected  on  the  turnpike  road, 
solely  for  the  benefit  of  the  lessee,  without  the  public  receiving  any  advan- 
tage to  compensate  for  this  additional  burthen,  and  therefore  directed  the 
gate  to  be  removed  ^  but 

Fer  Curiam.     The  justices  have  only  this  power  when  gates  are  erected 
in  places  where  the  commissioners  have  no  right  to  erect  them,  and  not 
when  they  have  been  erected  for  improper  pur^toses.     Therefore  the  rule-    . 
must  be  absolute  for  a  certiorari. 

Order  of  sessions  returned. 

In  Hilary  term,  a  rule  nisi  was  granted  to  quash  the  order  of  sessions,, 
which  was  afterwards  done  without  opposition. 

See  also  Rsa  v.  Tlie  Justidet  of  Derbyshire,  2  Ld.  Kenyan* s  Rep,  299. 


3  0   2 
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another  company  was  incorporated  under  the  name  of       1 826. 
"  The  Company  of  Proprietors  of  the  Birmingham  and       "T 
Fazely  Ca?ial Navigations^*  which  was  empowered  to  make,        against 

The  BiRMiKCu 

complete,   and  maintain  a  canal  commonly  called  the      ham  Canal 
Lower  Level  as  an  extension  of  one  of  the  said  collateral     *  ^ 
cuts  so  made  under  the  8  G.  3.,  and  certain  other  canals 
and  cuts.    By  sect.  1 2.  of  this  act  it  is  enacted  as  follows : 
^^  And  whereas  the  making  of  such  canals  and  collateral 
cuts  will  be  of  real  advantage  to  the  owners  and  pro- 
prietors  of  certain  coal-mines,   and  other  mines  and 
minerals  already  opened,  and  which   may  be  opened 
contiguous  or  near  to  the  said  canals  and  collateral  cuts, 
and  it  will  be  necessary  for  supplying  the  said  canals  and 
collateral  cuts  with  water,  that  the  water  to  be  raised  by  the 
fire-engines  or  other  machines  erected  or  to  be  erected  for 
draining  the  said  mines,  should  be  discharged  into  the  said 
canal  or  collateral  cuts ;  be  it,  therefore,  enacted,  that  it 
shall  be  lawful  for  the  said  company  of  proprietors,  and  they 
are  hereby  authorized  and  empowered  at  all  times  here- 
after to  have,  divert,  and  take  the  water  to  be  raised  or 
drained  by  means  of  any  fire-engine,  machine,  or  level 
already  or  hereafter  to  be  erected,  made,  or  opened  in 
or  upon  any  lands  or  mines  within  the  distance  of  1000 
yards  of  the  said  canals  or  collateral  cuts,  except  as 
hereinafter  is  excepted,  without  any  recompence  or  sa-  - 
tisfaction  to  be  made  by  the  said  company  of  proprie- 
tors for  the  said  water  so  to  be  diverted  and  taken  as 
aforesaid."     The  same  act  contains  in  5.27.  the  fol- 
lowing exception :  "  Provided  always,  and  be  it  further 
enacted  and  declared,  that  nothing  in  this  act  contained 
shall  extend  to  authorize  or  empower  the  said  company 
of  proprietors  to  take  or  make  use  of  any  of  the  water 
which  shall  be  raised  from  any  mines  of  coal,  ironstone, 

3  G  3  or 
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or  other  minerals,  unless  the  coal,  ironstone,  and  oUier 
minerak  produced  by  such  mines  stiall  be  carrieti  or 
conveyed  along  some  partof  the  said  intended  canals  or 
cuts."  Under  the  powers  of  this  statute  the  canals  mid 
'"**  ""  *■  cuts  lliereby  authorized  to  be  made  were  completed. 
By  the  24  G.  3.  c.  4.  reciting  the  8  G.  3.  c.  S8.  and 
23  G.  9.  c,92.,  the  canals  made  by  virtue  of  those  acts 
were  united,  and  made  one  coiumon  concern,  but  it  was 
^^^^^  provided  tlint  the  8  G.  3.  c.  38.  sitould  not  apply  to  the 

^^^^■^  canals  made   under  the  23  G.  3-  c.  S2.,   and   that  the 

^^^^^m  lauer  statute  should  not  apply  to  the  canals  made  under 

^^^^^H  the  former.      By  tlie  34  G.  3.  r.  87.  the  companj  was 

^^^^^M  named,  "  T/ie  Com/iati^  q/'  Proprietors  of  the  Btrmitigham 

^^^^^1  Canal  Nmngaliam,"  and  by  that  and  some  subsequent 

r  statutes  various   ulteratioiis   and   iniprovements  of  the 

"  canals  were  nutboriKed.     By  the  5H  G.  S.  e.  19.  reciting 

the  above  statutes,  and  that  it  wiis  highly  expedient  to 
extend  one  system  of  manage  men  I  to  the  whole  of  the 
canals  and  cuts  therein  referred  to  in  such  way  as  to 
render  the  same  more  simple,  and  to  alter  such  parts  of 
the  former  system  as  weie  by  experience  found  im- 
proper, or  had  been  by  circumstances  rendered  un- 
availing, it  was  enacted,  "  That  all  and  every  the  canals, 
collateral  cuts,  and  navigable  communications  so  made 
as  aforesaid  by  tlie  said  company  of  proprietors  of  the  Sir- 
laingham  canal  navigations,  under  and  by  virtue  of  all 
or  any  of  the  said  hereinbefore  recited  acts  or  any  of 
them,  shall  from  the  time  of  the  making  thereof  re- 
spectively be,  and  be  deemed,  taken  and  considered  to 
be,  part,  parcel,  and  member  of  the  Birmingham  canal 
navigations,  and  all  and  every  such  part  and  parts  of  the 
said  canals,  collateral  cuts,  and  navigable  communica- 
tions, and  the  lauds,  buildings,  tenements,  andheredita- 
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nents   already  purchased  or  taken   for   the   purposes        1826. 

thereof,  by  virtue  and  in  pursuance  of  the  powers  of  the 

said  recited  acts  or  any  of  them,  and  as  have  not  been        agauui 
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already  declared  by  any  of  the  said  recited  acts  to  be  bam  Canal 
considered  as  part  of  the  works  made  and  done  under 
and  by  virtue  of  the  said  recited  act  of  the  23d  year  of 
his  present  majesty's  reign,  shall  be,  and  be  considered 
to  be,  included  and  comprehended  in  and  governed  by 
all  and  every  the  clauses,  matters,  and  things  contained 
in  the  said  recited  acts  of  the  23d  and  24th  years  of  his 
said  present  majesty's  reign,  so  far  as  the  nature  and 
circumstances  of  the  6ase  will  admit,  (save  and  except 
so  much  thereof  as  relates  to  exemptions  from  stamp 
duties,  or  to  the  (juantum  of  rates  or  tolls  to  be  col- 
lected, or  as  may  be  by  this  act,  or  have  been  by  any 
other  act  relating  to  the  said  Birmingham  canal  naviga- 
tions altered  or  repealed,)  as  if  the  same  had  been  de- 
scribed in  the  said  recited  act  of  the  23  G.  8.  as  part  of 
the  works  to  be  made  and  done  under  and  by  virtue  of 
that  act." 

In  the  year  1819,  the  plaintiff,  and  Thomas  PricCy  de- 
ceased, became  lessees  of  the  mines  under  thirty-six 
acres  of  land,  with  liberty  to  use  at  a  stipulated  rent 
such  portion  of  the  surface  as  they  might  require  for 
getting  and  working  the  said  mines ;  and  the  term  of 
years  granted  in  such  mines  is  yet  unexpired.  In  the 
year  1821,  the  plaintiff  and  his  then  partner  began  to 
work  the  mines,  and  the  water  raised  by  the  whimsey  was 
conveyed  by  a  feeder  made  by  defendants  under  directions 
of  Priccj  to  the  canal  of  the  23  G.  3.,  called  the  Lower 
Level,  In  1 82 1 ,  the  plaintiff,  by  the  withdrawing  of  Price^ 
became  sole  owner  of  the  mines  during  the  remainder  of 
ihe  lease,  and  as  the  water  in  the  mines  continued  to  in- 

3  G  4  crease, 
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mentioned  canal,  a  portion   amounting  to  nearly  one        1826. 
third  of  the  produce  of  the  mines,  consisting:  of  coals  and  ^ 

ironstone,  is  afterwards,  in.  the  course  of  each  respective        n$aimt 
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voyage,   carried   and   conveyed   from   the  canal  made     ham  C«oal 


under  the  8  G.  3.  into  and  along  the  Lower  Level,  the 
canal  made  under  the  23  G.  3. 

Campbell  for  the  plaintiff.  The  question  depends 
upon  the  12th  and  27th  sections  of  the  23  G.  3.  r.  92. 
The  defendants,  by  the  12th  section,  are  entitled  to  take 
the  water  raised  from  the  plaintiff's  mines,  unless  he  is 
protected  by  the  proviso  in  the  27th  section.  Now  that 
confines  the  privilege  of  the  company  to  those  mines, 
the  produce  whereof  is  "  carried  or  conveyed  along 
some  part  of  the  intended  canals  or  cuts."  To  be  with- 
in that  enactment,  it  is  necessary,  first,  that  the  coals, 
&c.  should  be  carried  inunediateli/  irom  the  mine  along 
the  canal ;  it  never  could  be  intended  that  the  owner  of 
the  mine  should  be  rendered  subject  to  the  privilege 
claimed  by  the  company,  if  any  part  of  the  produce 
were  at  some  distant  point,  and  perhaps  witliout  his. 
knowledge  or  concurrence,  carried  alon^  a  part  of  the 
canal.  Secondly,  the  meaning  of  the  enactment  is,  that 
substantially  the  whole  produce  of  the  mine  should  be 
carried  along  the  canal.  In  the  present  case,  no  part  of 
the  produce  was  carried  from  the  mine  immediately 
along  the  canal,  and  only  one  third  was  carried  along 
any  part  of  the  canal.  It  will,  perhaps,  be  said,  that 
since  the  58  G.  3.  c,  19*  w&s  passed,  the  different  levels 
are  to  be  considered  as  parts  of  the  same  canal,  and  that 
the  whole  produce  of  the  mine  being  carried  immediately 
along  the  Uj/per  Level,  gives  the  company  the  privilege 
for  which  they  contend.     But  in  Rex  v.  The  Birmingham 

Canal 
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that  the  clauses  of  the  24<G.  3.  c.4.  shall   extend  to        1826. 
all  the  canals,  as  well  as  those  of  the  23  G.  3.  c,  92.]        "T 

Finch 

Secondly,  the  produce  of  the  plaintiff's  mine  has  been        against 

•^  '^  ^        ,  The  BiRMiNG- 

carried   along   the  Lower  Level,     It  is  said  that   the     ham  Canal 

27th  section  gives  the  privilege  only  where  the  whole 

produce  is  carried  along  the  canal.     If  that  were  so,  the 

act  would  as  to  this  privilege  be  wholly  ineffectual,  for 

there  can  hardly  be  any  instance  in  which  some  part  of 

the  produce  of  a  mine  is  not  consumed  on  the  premises, 

or  carried  away  by  land.     Next  it  was  said  that  the 

produce  must  be  carried  immediately  from  the  mine 

along  the  canal,  but  the  owner  derives  benefit  from  the 

use  of  the  canal,  if  the  coals  be  carried  along  it  in  the 

course  of  the  voyage  on  which  they  are  sent  from  the  mine. 

He  should,  therefore,  in  such  a  case  be  subjected  to  the 

privilege  claimed  by  the  defendants. 

BayleyJ.  There  are  two  questions  in  this  case. 
One  arising  upon  the  23  G.  3.  c,  92.,  before  the  passing 
of  the  58  G.  3.  c,  19.,  the  other  upon  the  latter  statute. 
The  canal  called  the  Upper  Level  was  made  under  the 
S  G.S,  c,  38.,  which  gave  no  such  power  as  that  which 
the  defendants  now  seek  to  exercise ;  but  the  23  G.  3. 
c.  92.  contains  two  clauses  upon  which  the  point  depends. 
By  the  12th  section  a  general  power  is  given  to  take  the 
water  raised  from  all  mines  within  1000  yards  of  the 
canals  made  under  that  act,  and  but  for  the  proviso  in 
the  27th  section  the  company  would  have  been  entitled 
to  ail  such  water,  notwithstanding  any  previous  appro- 
priation of  it,  unless  that  had  been  made  by  an  act  of 
parliament.  The  27th  section,  however,  provides  that 
the  company  shall  not  be  entitled  to  take  or  make  use  of 
the  water  raised  from  any  mines  of  coal,  8ic.,  unless  the 

coal. 
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under  the  8  G.  3.  c.  38.,  it  would  by  matter  ex  post  facto        1826. 
cast  a  considerable  burden  upon  the  proprietors  of  mines.        ~" 
No  such  intention  being  expressed  in  the  recitals  of  the        affoinst 

The  BlRMING- 

act,  we  ought  not  to  presume  it  to  have  existed  in  the     ham  Canal 

legislature.     I,   therefore,  think  that  the  words  of  the 

act  are  not  sufficient  to  confer  the  privilege,  and  that  in 

Hex  v.  The  Birmingham  Canal  Company  it  was  properly 

held  that  the  canals  were  incorporated  for  the  purposes 

of  management  only.     For  these  reasons  I  am  of  opinion 

that  the  plaintiff  is  entitled  to  recover. 

HoLROYD  and  Littledale  Js.  concurred. 

Postea  to  the  plaintiff. 


Evans  against  Roberts. 


INDEBITATUS  assumpsit,     for    crops    of    potatoes   A  rerbal agree- 
ment made  on 

bargained  and  sold.     Plea,  the  general  issue.     At  the  the  35th  of 
trial  before  Garraw  B.,  at   the  Spring  assizes  for  the  the  sale  of  a 
county  o(  Monmouth f  1826,  it  appeared,  that  on  the  25th  ^J^  Sf^i^ 
September  a  verbal  agreement  was  made  between  the  plain-  ^^^1^°^  ^-u 
tiff  and  defendant,  by  which  the  defendant  acrreed  to  pur-  o^""!  ^n<i»» 

•^  o  1  tenements,  or 

chase  of  the  plaintiff  a  cover  of  potatoes  then  in  the  hereditamenu, 

or  any  interest 

ground,  to  be  turned  up  by  the  plaintiff,  at  the  price  of  5/.,  in  or  concern. 

111^1  •!  T  !•  11         ing  them  within 

and  the  defendant  paid  Is.  earnest,     it  was  objected,  that  the  fourth  &ec- 

1  .  1       /*        •  •  tion  of  the 

this  was  a  contract  or  sale  or  an  interest  in  or  concemmg  statute  of 
land,  within  the  meaning  of  the  fourth  section  of  the  gaieof'gtxxiU, 
statute  of  frauds.     The  learned  Judge  was  of  opinion,  ^ij^i^tjj^n 
that  as  the  seller  was  to  turn  up  the  potatoes,  the  con-  tl»e  seventeenUi 

•^  *  section. 

tract  did  not  give  the  buyer  any  interest  in  the  land ; 
and  he  directed  a  verdict  to  be  found  for  the  plaintiff, 

but 
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the  purchaser  had  such  an  exclusive  possession  as  would 
entitle  him  to  maintain  trespass. 

Ludlow  contra.  The  authorities  show,  that  a  sale  of  any 
growing  product  of  the  earth,  which  is  not  to  be  severed 
immediately,  gives  to  the  vendee  an  interest  in  or  concern- 
ing the  land,  within  the  meaning  of  the  fourth  section  of 
the  statute  of  frauds ;  Crosly  v.  Wadswmth  (a),  Parker  v. 
Staniland.{b)  The  very  right  to  have  the  subject  matteir 
of  the  sale  continue  in  the  land  constitutes  an  interest. 
Waddington  v.  Bristaw  {c)  and  Emmerson  v.  Heelis  {d) 
are  authorities  in  point.  In  the  latter  case,  a  sale  of 
growing  turnips,  no  time  being  stipulated  for  their  re- 
moval, and  the  degree  of  their  maturity  not  being  found, 
was  held  to  be  a  sale  of  an  interest  in  land. 


SSI 


1826. 

EVAKS 

agabiti 


Bayley  J.  I  am  of  opinion,  that  in  this  case  there 
was  not  a  contract  for  the  sale  of  any  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  concerning  them, 
but  a  contract  only  for  the  sale  and  delivery  of  things 
which,  at  the  time  of  the  delivery,  should  be  goods 
and  chattels.  It  appears  that  the  contract  was  for 
a  cover  of  potatoes ;  the  vendor  was  to  raise  the  po* 
tatoes  from  the  ground  at  the  request  of  the  vendee* 
The  effect  of  the  contract,  therefore,  was  to  give  to  the 
buyer  a  right  to  all  the  potatoes  which  a  given  quantity 
of  land  should  produce,  but  not  to  give  him  any  right 
to  the  possession  of  the  land ;  he  was  merely  to  have 
the  potatoes  delivered  to  him  when  their  growth  was 
complete.     Most  of  the  authorities  cited  in  the  course 


(a)  6  East,  602. 

(c)  2  Bos.  <J  Pm/.  45?. 


(6)   n  J7as/,362. 
(J)  2  TaufU,  38. 


iT 
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that  case,  as  well  as  in  WaradckY.  Bruce  (a)  the  po-  1896, 
tatoes  had  ceased  to  grow;  and,  therefore^  tb^y  are 
distingubbable  from  the  present;  but  the : raKsoning  ^age^ 
of  Lord  Ellenborough  in  the  latter  case^ioay.  assist 
us  in  coming  to  a  right  conclusion  in.  the  present; 
he  there  says,  ^  If  this  had  been  a  oontraot  confer* 
ring  an  exclusive  right  to  the  land  for  a  time^  fbr 
the  purpose  of  making  a  profit  of  the  gramiffg ,  sifi^ 
Jhce,  it  would  be  a  contract  for  the  sale  pf  aa  interest  in 
or  concerning  lands,  and  would  then  fell  unquestionably 
within  the  range  of  Crody  v.  Wadsfwortfi*  {h)  But  here 
is  a  contract  for  the  sale  of  potatoes  at  so  much  per 
acre:  the  potatoes  are  the  subject  matter  of  sale;  and 
whether  at  the  time  of  sale  they  were  covered  with 
earth  in  the  field,  or  in  a  box,  still  it  was  a  sale  of  a 
mere  <^atteL''  It  does  not  appear  that  the  other  Judges 
gave  any  opinion  upon  that  point;  but  it  is  clea^  that 
Lord£//^&7r£?f^A's  judgmrat  proceeded  upon  the  ground 
that  if  the  contract  gave  to  the  vendee  no  right  to  the 
land  so  as  to  enable  him  to  make  a  profit  of  the  gtcmng 
surface^  then  it  was  not  to  be  considered  as  giving  him 
an  interest  in  the  land,  but  merely  in  a  chattel.  The 
opinion  delivered  by  Manffield  C.  J,  in  Eanmerstm  v. 
HeeUs{c)  is  certainly  at  variance  with  our  judgment  in 
the  present  case.  But  it  is  first  to  be-  observed,  that  it 
was  not  necessary  in  that  ca86.for  the  Court  to  decide  the 
question  upon  the  fourth  section  of  the  statute  of  frauds, 
for  the  contract  was  signed  by  the  auctioneer  as  the  agent 
of  the  buyer,  and  was  equally  binding  whether  it  was  for 
a  sale  of  goods  and  chattek  or  of  an  interest  in  land. 
The  plaintiff  there  put  up  to  sale  on  the  85th  of  &p- 
tembeTf  by  public  auction,  a  crop  of  turnips  then  pow« 


(a)  SJ/.  j'&S05. 

(b)  6  JEojf,  60S. 

(e)  S2VmfU.SS. 
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merchaodise ;  but  Uieir  (pinions  were  founded  upon  ^i^^^* 
different  reasons.  Lord  Atoanley  thought  that  it  was  an  "^"^ 
agreement  for  the  sale  of  goodSf  wares,  and  mer-  ^gmnti 
cfaandise,  and  somediing  more,  viz.  for  the  produce 
of  the  land  in  a  certain  state  nt  the  time  of  delivery. 
The  opinions  of  Heath  and  BjooJcc  Js.  proceeded  on 
the  ground  that  the  bops  at  the  time  of  the  con- 
tract did  not  exist  as  goods,  wares,  and  merchandise* 
Chcmbre  J.  was  the  only  Judge  who  intimated  an 
opinion  that  the  contract  gave  the  vendee  an  interest 
in  the  land.  He  certainly  stated  that  the  contract  gave 
the  vendee  an  interest  in  the  produce  of  the  whole  of 
that  part  of  the  vendor's  farm  which  consisted  of  hop 
grounds.  I  concur  in  opinion  with  the  three  learned 
Judges,  who  thought  in  that  case  that  the  hops  were  not 
goods,  wares,  and  merchandise  at  the  time  of  the  contract; 
but  I  do  not  agree  with  Lord  Chief  Justice  Mansfield 
that  there  was  no  distinction  between  the  hops  in  that 
case  and  the  growing  turnips  in  the  case  ofEmmersm  v. 
Heelis,  because  I  think  that  in  the  latter  case  the  grow- 
ing turnips  at  the  time  of  the  contract  were  chattels. 
It  has  been  insisted,  that  the  right  to  have  the  potatoes 
remain  in  the  ground  is  an  interest  in  the  land :  but  a 
party  entitled  to  emblements  has  the  same  right,  and 
yet  he  is  not  by  virtue  of  that  right  considered  to 
have  any  interest  in  the  land.  For  the  land  goes  to 
the  heir,  but  the  emblements  go  to  the  executor.  In 
Tidd^s  Practicey  1039.,  it  is  laid  down  that  under  a  fieri 
facias  the  sheriff  may  sell  fructus  industriales,  as  com 
growing,  which  goes  to  the  executor,  or  fixtures  which 
may  be  removed  by  the  tenant;  but  not  furnaces  or 
.apples  upon  trees,  which  belong  to  the  freehold,  *and 
go  to  the  heir.  The  distinction  is  between  those  things 
which  go  to  the  executor  and  those  which  go  to  the 

3  H  2  heir. 
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a  coaDt  for  goods  bargained  and  sold.     Upon  these       1826. 
grounds,  I  am  of  opinion  that  there  was  not  in  this  case  " 

any  contract  or  sale  of  lands,  tenements,  or  heredit-  jagakui 
aments,  or  any  interest  in  or  concerning  them  within 
the  fourth  section  of  the  statute  of  frauds;  but  that 
there  was  a  contract  for  the  sale  of  goods,  wares,  and 
merchandise  within  the  meaning  of  the  seventeenth 
section,  though  not  to  the  amount  which  makes  a  written 
note  or  memorandum  of  the  bargain  necessary.  The  rule 
for  entering  a  nonsuit  must  therefore  be  discharged. 

HoLROYD  J.  I  also  think  that  this  rule  ought  to  be 
discharged.  This  is  to  be  considered  a  contract  for  the 
sale  of  goods  and  chattels  to  be  delivered  at  a  future 
period.  Although  the  vendee  might  have  an  incidental 
right,  by  virtue  of  his  contract,  to  some  benefit  from 
the  land  while  the  potatoes  were  arriving  at  maturity,  yet 
I  think  he  had  not  an  interest  in  the  land  within  the 
meaning  of  this  statute.  He  clearly  had  no  interest  so  as 
to  entitle  him  to  the  possession  of  the  land  for  a  period, 
however  limited;  for  he  was  not  to  raise  the  potatoes. 
Besides,  this  is  not  a  contract  for  the  sale  of  the  produce 
of  any  specific  part  of  the  land,  but  of  the  produce  of  a 
cover  of  land.  The  plaintiff  did  not  acquire  by  the  con- 
tract an  interest  in  any  specific  portion  of  the  land. 
The  contract  only  binds  the  vendor  to  sell  and  deliver  the 
potatoes  at  a  future  time  at  the  request  of  the  buyer,  and 
he  was  to  take  them  away.  In  Parker  y»  Staniland{a\ 
Lord  EUenborough  says,  "  The  lessee  primse  vesturse  may 
maintain  trespass  quare  clausum  firegit,  or  ejectment  for 
injuries  to  his  possessory  right;  but  this  defendant 
.  could  not  have  maintained  either ;  for  he  had  no  right 

(a)  11  Eattt^CB. 
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Wadsworik  {a)y  saySf  ^*  The  contract,  if  it  had  originally        1836.     i^ 
concerned  an  interest  in  land,  after  the  ainreed  substitu-        „ 
tion  of  pecuniary  value  for  specific  produce,  no  longer        ngahti 
did  so :    it  was  originally  an  agreement  t9  render  what 
should  hceoe  become  a  chattel^  i.  e.  part  of  a  severed  crop 
in  that  shape,  in  lieu  of  rent,  and   by  a   subsequent 
agreement  it  was  changed  to  money  instead  of  remain- 
ing a  specific  render  of  produce.''     So  in  this  case  the 
contract  being  for  the  sale  of  the  produce  of  a  given  quan- 
tity of  •land,  was  a  contract  to  render  what  afterwards 
would  become  a  chattel ;  and  although  some  advantage 
might  accrue  to  the  vendee  by  the  potatoes  remaining  in 
the  land,  I  think  that  was  not  an  interest  in  or   con- 
cerning land  within  the  meaning  of  the  4th  section  of 
the  statute  of  frauds. 

LiTTLEDALE  J.  I  am  of  opiuiou  that  a  sale  of  the 
produce  of  the  land,  whether  it  be  in  a  state  of  maturity 
or  not,  provided  it  be  in  actual  existence  at  the  time  of 
the  contract,  is  not  a  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning  them  within 
the  meaning  of  the  4th  section  of  the  statute  of  frauds. 
The  words  lands,  tenements,  apd  hereditaments  in  that 
section  appear  to  me  to  have  been  used  by  the  legislature 
to  denote  a  fee  simple,  and  the  words  any  Interest  in  or 
concerning  them  were  used  to  denote  a  chattel  interest,  or 
some  interest  less  than  the  fee  simple.  In  the  5th  section, 
which  requires  a  will  of  lands,  tenements,  and  here- 
ditaments to  be  attested  by  three  witnesses,  the  words 
'<  lands  and  tenements"  are  clearly  used  to  denote  a  fee 
simple,  and  do  not  extend  to  leaseholds.  The  legislature 
contempIate<1  an  interest  in  land  which  might  be' made 
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the  subject  of  siile.  I  think,  therefore,  they  must  haye  coii- 
tvnijilulul  a  sale  of  au  interest  which  woultl  entitle  the 
vendee  eitiier  to  the  reversion  or  the  present  possession 
of  ihc  laiul.  Now  this  contract  only  gives  to  the  vendee 
an  interest  in  thtit  growing  produec  of  the  Innd  which 
constituted  its  nrnmal  profit.  Such  an  interest  does  not 
constitute  part  of  tho  renUy.  I"  €».  Lit.  55b.  it  b  laid 
down,  "  If  tenant  for  life  aoweth  the  ground  anddietli,  Itis 
•xeciitors  shall  have  the  corn,  for  that  his  estate  was  un- 
certain, and  determined  by  the  act  of  God,"  Upon  the 
death  of  tiie  tenant  for  life  the  land  belongs  to  tlie  rever- 
sioner, but  the  growing  crop  goes  to  the  executor  of  the 
tenimt  for  life,  an  part  of  liis  personal  estiitc.  l^rd  Colte 
iben  tUtes,  "  If  u  man  be  seised  of  land  in  right  of  his 
wife,  and  sowctli  the  ground  and  he  dieth,  his  executors 
shall  have  the  corn,  and  if  hi!>  wife  die  before  liini,  he 
shall  have  the  corn."  Upon  the  death  of  the  husband 
or  wife,  the  interest  of  the  former  in  the  land  ceases, 
yet  the  growing  corn  is  consideretl  as  part  of  his  per- 
sonal estate,  and  belongs  to  him  or  his  executors.  Lord 
CtAe  aflerwards  puts  other  cases,  and  in  all  of  them  he 
distinguishes  between  the  land  and  the  growing  produce 
of  the  land;  he  considers  the  latter  as  a  personal  chat- 
tel independent  on,  and  distinct  froin,  the  land.  I^ 
therefore,  a  growing  crop  of  corn  does  not  in  any  of 
these  cases  constitute  any  part  of  the  land,  I  think  thai 
a  sale  of  any  growing  produce  of  the  earth  (reared  by 
labour  and  expence)  in  actual  existence  at  the  time  of  the 
contract,  whether  it  be  in  a  state  of  maturity  or  not,  is  not 
to  be  considered  a  sale  of  an  interest  in  or  concerning  land 
within  the  meaning  of  the  fourtli  section  of  the  sutute  vS 
frauds ;  but  a  contract  for  the  sale  of  goods,  wares,  and 
merchandise  within  the  seventeenth  section  of  that 
statute.     Such  an  interest  goes  to  the  executor  and  not 
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to  the  heir,  and  any  thing  which  goes  to  the  executor  1886. 
and  not  to  the  heir,  may  be  taken  in  execution  under  a  """""" 
fi.  ia.  This  is  the  rule  of  law  as  to  tenants'  fixtures,  jiffunu 
which  bear  a  very  close  resemblance  to  those  growing 
crops  which  are  not  the  spontaneous  produce  of  the  earth, 
but  are  raised  by  the  labour  and  expenoe  of  the  occupier 
of  the  land.  It  has  been  held,  that  vats,  coppers>  &c. 
set  up  in  a  house  by  a  lessee  for  years  in  relation  to  his 
trade,  may  be  taken  in  execution  under  a  writ  of  fieri 
facias  issued  against  him,  Pool^s  case  (a) ;  but  that  fix- 
tures  of  a  similar  description  cannot  be  taken  in  exe* 
cution  under  a  fieri  facias  issued  against  a  party  who  was 
seised  in  fee-  of  the  house  in  which  thqr  were  sitiiate, 
upon  the  ground  diot  they  would  go  tahis  heir  and  not 
to  his  executor,  Winn  v.  IngUby,  (b)  Now,  a  growing 
crop  of  corn  or  potatoes,  or  of  any  vegetable  which  is 
produced  not  spontaneously  by  the  earth,  but  by  the 
labour  and  expence  of  the  occupier^  goes  to  the  executor 
and  not  to  the  heir  of  tenant  in  f6e  simple.  It  would 
seem,  therefore,  that  such  a  growing  crop  may  be  s^sed 
under  a  fieri  iacias,  issued  against  the  owner  of  the 
inheritance  as  his  goods  and  chattels,  eyen  while  they  are 
annexed  to  the  freehold.  I  cannot,  therefore,  consider 
the  annual  produce  of  land  which  is  proceeding  to  a 
state  of  maturity,  ami  which,  when  taken  at  maturity^ 
will  be  severed  firom  the  ground  and  become  movable 
goods  and  chattels,  as  an  interest  in  or  concerning  land 
within  the  meaning  of  the  fourth  section  of  the  statute 
of  fi*auds,  which  seems  to  me  to  mean  land  takoi  as 
mere  land,  and  not  its  annual  growing  productions; 
consequently  the  rule  for  entering  a  nonsuit  must  be 
discharged. 

Rule  discharged. 

ia)    1  SaUc,  J6S.  (6)  5  B,  ^  A*  625. 
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during  the  teriPf  commit  or  suffer  to  be  committ^,  on        1|^26. 

any  part  of  the  premises,  any  waste  or  damagie  to  the       

value  of  lOs,^  or  should  cut  down  or  fell  any  maiden  or  jigama 
sound  pollard  tree,  or  top,  poll,  or  injure  any  mai^ien 
tree  then  or  thereafter  growing  or  standUig  on  the  said 
premises,  without  the  licence  of  the  Earl,  hb  heirs 
or  assigns,  first  had  or  obtained,  the  lease  should  ibe 
void.  The  interest  of  Earl  Poulett  in  the  .demised 
premises  having  vested  in  the  plaintiff,  the  .dQ&ndaiit, 
who  was  tenant  of  the  demised  premises  ;to  the  devise  of 
Perkins  in  1824,  and  while  two  of  the  three  cestui  que 
vies  mentioned  in  the  l^ase  were  in  being,  cut  dowrn  three 
apple  trees  which  had  been  planted  by  the  tenant  after  the 
granting  of  the  lease.  It  was  contended  that  apple  trees 
were  not  excepted  out  of  the  demise,  and,  consequeptly, 
that  the  reversioner  could  not  maintain  trespass;  ^d 
Windham  v.  Way  (a)  was  cited.  The  learned  Judge  re- 
served the  point,  and  a  verdict  having  been  found  for 
the  plaintiff,  a  rule  nisi  for  entering  a  nonsuit,  was  ob- 
tained in  last  Easter  term. 

Tindal  and  R.  Bayly  now  shewed  cause.  The  words 
of  the  exception,  ^*  all  timber  trees  and  other  .tre^'* 
are  sufficiently  large  to  comprehend.iq)ple  trees.  ,  Wynd^ 
ham  V.  Way  is  not  in  point,  because  there  it  was  to  be 
collected  from  the  language  used,  '^  all  trees,  wood, 
coppice  wood,  S(c.,''  that  the  word  *f  trees'*  was.i^^^it 
to  apply  to  trees  useful  for  their  ..wood,  only.  3ut..in 
this  case  the  lessor  has  demised.. the  fruit  ooly  and  not 
the  bodies,  and  Grantham  v.  Hawley  {b)  is  an  authority 
to  sbe^v  that  such  a  grant  is  valid,     i^ut  assuming  that, 

(a)  4  TaunUZie,  '   (b)  Hok  153. 

if 
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if  the  exception  liad  stopped  at  the  words  "  all  timbs 
trees  and  other  trees,"  fruit  trees  would  not  hare  been 
excepted,  tlie  other  words,  "  not  the  annual  fruit 
thereof,"  which  refer  to  the  annual  produce  of  fruit 
trees,  shew  beyoud  all  doubt  that  the  bodies  of  those  j 
trees  were  intended  to  be  excepted.  It  may  be  said,  i 
that  in  legal  phraseology  the  term_^-K/(  is  sometimes  ap- 
plied to  the  produce  of  timber  trees  as  well  as  to  the  J 
produce  of  those  trees,  which,  in  popular  language,  are 
termed  fruit  trees,  and  that  by  the  terms,  "  not  the 
annual  fruit  thereof,"  the  parties  may  have  intended  to 
save  out  of  the  exception  the  acorns  of  the  oak  or  the 
masts  of  the  elm,  and  not  the  mere  produce  of  the  apple 
trees;  but  the  word  ^«>  must  be  construed  in  tliat 
sense  in  which  it  is  supposed  to  have  been  used  by  the 
parlies  at  the  time  of  making  the  contract ;  and  consider-, 
ing  that  the  demised  premises  are  in  a  county  where 
apples  constitute  a  vnhiable  portion  of  the  produce  of 
the  hind,  and  that  it  was  important  to  the  tenant  th^ 
he  should  have  them,  but  of  no  importance  to  him  to 
have  the  produce  of  other  trees,  there  can  be  no  doubt 
that  the  parties  used  the  term  Jruit  to  denote  the  produce 
of  those  trees,  which,  in  popular  language,  are  deno- 
minated fruit  trees. 

Erskine,  Coleridge,  and  Bere,  contra.  It  will  be  most 
favourable  both  for  the  landlord  and  tenant  to  bold,  that 
apple  trees  are  not  within  the  exception;  (or  then  the  land- 
lord may  maintain  an  action  of  waste  against  the  tenant, 
for  an  injury  done  to  the  trees,  and  may  compel  the  tenaot 
to  keep  the  orchards  properly  and  well  stocked.  In  lieu 
of  these  advantages,  ail  that  the  lessor  can  have  (if  the 
other  construction  prevail)  is,  that  he  may  prevent  the 
cnttiiig 
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cuttbg  down  of  the  trees  (which  the  tenant  is  not  likely  1826. 
to  be  guilty  of,  so  long  as  they  are  in  bearing)  and  per-  ^ 
haps  have  the  branches  and  bodies  of  the  trees  when  ^^^ 
blown  down,  which  are  of  very  little  value.  Then  as 
to  the  tenant,  if  they  are  not  within  the  exertion,  he 
acquires  in  those  trees  that  general  property  which  a 
termor  has  in  all  such  as  die,  not  being  timber.  He  ac- 
quires, also,  the  right  to  use  and  prune  the  trees,  and  - 
generally  to  manage  the  orchards  in  the  best  way  for 
his  own  and  his  landlord's  interest,  which,  under  the 
other  construction,  it  may  be  doubtful  whether  he  has» 
But,  secondly,  if  the  apple  trees  be  within  the  exception, 
then  the  trees  are  the  landlord's.  He  may  cut  them  down, 
but  he  cannot  enter  to  plant  new  trees,  nor  compel  the 
tenant  to  keep  the  orchard  stocked,  and  the  tenant  is  left 
at  the  mercy  of  his  landlord  as  to  the  orchards.  The 
grant  of  the  fruit  will  protect  him  no  more  than  in  the 
case  of  acorns,  walnut,  beech,  &c. ;  for  it  must  extend 
to  them  also;  and  yet  it  can  never  be  contended  that 
such  a  grant  prevents-  the  landlord  from  cutting  down 
what  he  pleases.  It  is  a  grant  of  the  fruit  only  of  such 
trees  as  he  chuses  to  spare,  and  for  so  long  as  he  spares 
them.  In  Tregmiell  and  Ux.  v.  Beeoe{a)  an  exception  of 
the  timber  trees,  <^  saving  that  his  said  wife  should  have 
and  take  the  shrowds  and  loppipgs  of  them,''  was  held  to 
protect  all  the  trees  from  being.cut  down  by  the  owner  of 
the  fee,  but  in  this  case  no  part  of  the  trees  was  saved  out 
of  the  exception.  The  words,  of  the  exception,  without 
the  saving  which  follows,  would  not  include  apple  trees, 
for  they  do  not  pass  under  the  general  name  of  trees, 
Wyndham  v.  Way  (J),  Waller  v.  Travers  (c),  London  v. 

(a;  Cro.  Car,  437.  (h)  4  TaufU.  516.  (c)  HarArett  809. 

The 
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The  Ckapifr  of  the  CoUcgiale 
Lord  Zouch  v.  Moore.ib)  The 
of  the  saTing  out  of  the  excef 
at  large  which  the  exception  ' 
eluded  ;  it  cannot  extend  the  < 
in  Leigh  v.  Shtm  (c),  where  tin 
tory,  except  tlie  mansion-house 
chamber  was  held  to  pass  by  tl 
out  of  a  saving  makes  it  as 
c«pted.  Besides,  the  exceptii 
strued  favourably  for  the  lea: 
Armitage.  {d)  If,  therefore,  tl 
not  have  extended  to  the  a 
saving  which  is  to  restrain  th 
in  favour  of  the  lessee  cannot 
because  that  would  be  to  preji 
and  sufficient  meaning  may  be 
saving,  "  not  the  annunl  fruit 
it  to  refer  to  the  produce  of 
common  term  in  the  law  for  th 
ber  and  other  trees,  as  distil 
properly  called  fruit  trees,  li 
"  it  cannot  be  denied  that  th 
viz.  timber,  is  reserved  by  It 
cannot  grant  it  without  the 
termor  has  an  interest  in  it, 
Jruil  growing  upon  it,  and 
foel."  The  word^^iV  is  us( 
Dya;  90  a.  and  332  a. ;  and  t 
in  Liford's  case  (f),  whei'e  i 


(o)  Hot.  303. 
(e)  Cn>.  ESi.  S 
(<;  llCb.48. 
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lessee  shall  have  the  young  of  all  birds  that  breed  in  the        1826. 
^ees,  and  all  fruits.     The  word  is  also  used  in  the  same 
sense^  in  Co,  LUt.  53  a.,  Berry  v.  Heard  (a)  and  Com. 
Dig.  tit  Biens,  H.  Trees. 

.  BayleyJ.  I  incline  to  think  that  apple  trees  are 
not  within  the  exception.  It  is  a  general  rule  of  con- 
struction  that  where  there  is  any  reasonable  degree  of 
doubt  as  to  the  meaning  of  an  exception  in  a  leasie,  the 
words  of  the  exception  being  the  words  of  the  lessor, 
are  to  be  construed  favourably  for  the  lessee,  and  against 
the  lessor,  The  Earl  of  Cardigan  v.  Armitage.  (6) 
^The  question  in  this  case  is,  whether  looking  to  the 
subject  matter  of  the  demise,  and  the  several  clauses  of 
the  lease,  fruit  trees  were  clearly  intended  to  be  ex- 
cepted, or  whether  there  be  any  reasonable  degree  of 
doubt  whether  that  were  intended  or  not.  Now  a  grant 
of  *^  timber  trees  and  other  trees''  will  not  pass  fruit 
trees.  Here  the  exertion  is,  *'  of  all  timber  trees,  and 
other  trees,  but  not  the  annual  fruit  thereof.''  Some 
meaning  must,  undoubtedly,  be  given  to  the  latter  words, 
for  if  the  fruit  saved  was  the  fruit  of  orchard  trees,  it 
would  follow  that  the  bodies  of  those  trees  would  be 
within  the  exception.  But  the  term  Jruit  in  legal  ac- 
ceptation is  not  confined  to  the  produce  of  those  trees 
which  in  popular  language  are  called  firuit  trees,  but 

I.J 

applies  also  to  the  produce  of  oak,  elm,  and  walnut 
trees.  In  the  old  books  the  lessee  is  stated  to  have  an 
iaterest  in  the  trees  in  respect  of  the  shade  for  cattle,  and 
the  fruit  thereof.  Therefore  the  words  **  the  annual  firuit 
thereof  may  be  satisfied  by  applying  them  to  the  pro- 
duce of  timber  trees,  and  that  being  so»  it  does  not  qp- 

(a)  Cro.  Car.  242.  {b)  2S.iC.l97. 
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which  the  tenant  covenants,  in  the  place  of  every  tlmbet        18S6. 
or  other  tree  thrown  down  and  decayed  during  the  term,  . 

to  plant  or  set  another  fresh  grown  young  tree  'of  the  H^mu 
same  kind  m  its  stead  As  there  is  no  other  express  stipu- 
lation by  the  tenant,  to  plant  any  tree,  it  occurred  to  me 
that  it  must  have  been  intended  to  include  apple  trees, 
but  upon  further  consideration  I  Amk  that  such  a  conse- 
quence  does  not  necessarily  follow.  The  landlord,  pro^ 
bably,  may  have  thought  it  unnecessary  to  have  an  espresis 
covenant  for  that  purpose,  because  it  would  be  so  much  to 
the  interest  ofthe  tenant  to  plant  apple  trees.  Then,  as  it 
does  not  appear  that  the  word  tree  in  the  other  parts  of 
the  lease  was  intended  to  include  apple  trees,  and  as  the 
tenant's  continuing  to  have  right  to  the  fruit  trees  does 
not  in  any  degree  militate  against  the  iutei*est  of  the 
landlord,  for  the  tenant  is  not  at  liberty  to  destroy  the 
trees  in  the  orchard,  it  seems  to  me  there  is  nothing  in 
the  other  clauses  of  the  lease  to  show  clearly  that  the 
parties  intended  to  include  apple  trees  in  the  exception. 
And  as  the  words  of  the  exception  will  not  of  necessity 
include  them,  I  think  the  words  of  the  saving  part  do 
not  make  it  clear  that  the  parties  so  intended,  but  leave 
the  matter  in  doubt,  and  then  the  words  of  the  exceptio]> 
must  be  construed  in  favour  of  the  lessee,  and  agidnst 
the  lessor,  and  so  construing  them  I  think  we  are  bound 
to  hold  that  apple  trees  are  not  within  the  exception. 
The  rule  for  entering  a  nonsuit  must,  therefore,  be  made 
absolute. 

HpLROYD  J.  The  question  in  this  case  arises,  upovt 
a  regular  lease  by  indenture,  containing  all  the  formal 
parts  belonging  to  such  an  instrument  It  is  therefore 
to  be  construed  accordii^  to  the  ruTes  of  law  laid  down 
for  the  construction  of  sueh  instruments,  and  id  the 

Vol.  V.  Si  sense 
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sense  whicb,  hy  prior  decisions,  has  been  imposed  upo 
the  words  there  used.  If  any  other  meaning  had  bea 
intended,  that  should  have  been  expressed  in  clear  un- 
ambiguous language.  Here  is  a  demise  of  certaic 
premises  with  lui  exertion  of  timber  trees  and  othei 
trees,  but  not  the  fruit  thereof.  Now  it  is  a  rule  d 
construction,  that  where  there  is  a  grant  and  an  ex- 
ception out  of  it,  the  words  of  the  exception  are  to  be 
considered  as  the  words  of  the  grantor,  and  to  be  coo- 
fitrued  in  favour  of  the  grantee,  (a)  And  there  are 
Kveral  authorities  to  show,  tiiat  the  words  atitr  tieet 
do  not  extend  to  fruit  trees.  If  fruit  trees  are  not  in- 
cluded in  the  lirst  part  of  the  exception,  and  if  the 
words  of  the  exception  are  to  be  considered  the  words 
of  the  lessor,  and  to  be  construed  in  favour  of  the  lessee, 
the  question  is,  what  is  the  effect  of  the  saving  words, 
*'  not  the  annual  fruit  thereof?"  They  were  intended  to 
operate  in  favour  of  the  lessee.  But  Jl  is  argued,  that 
they  shall  operate  against  him  by  extending  the  exc^ 
tion.  We  cannot  infer  that  to  bare  been  the  intention  of 
the  parties,  if  those  words  can  have  any  other  l^al 
effect  consistent  wit^  the  sense  imposed  by  prior  deci- 
sions on  the  words  "  dmber  trees  and  other  trees." 
Now  the  word  "  fruit,"  in  our  old  law  books,  is  fre- 
quently used  to  denote  the  produce  not  <Hily  of  orcbaid 
-but  of  timber  trees;  and  if  that  word  be  so  constmed 
ber^  the  saving  will  not  have  the  effect  of  cperating 
against  the  lessee,  by  enlarging  the  exception.  I  think 
that  it  ought  to  be  construed  in  that  sense,  and  so  ccm- 
stniing  i^  apgle  trees  are  not  within  the  exception.  I 
think  that  this  construction  is  consistent  with  the  other 
parts  of  the  lease  which  have  been  commented  on  bf 
Vy  Brother  Smfley,     If  the  parties  had  intended  to 


{»)i 


exqepi 
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except  apple  trees,  they  sheald  hare  uaed  wonds  which,  .M2£{. 
consistently  with  former  deciaioo^  would  leaye  no  4ottht  u  *" 
of  that  intention.  ««fiii 

r!HtllVfJftr  t- 

.a 

LiTTLEDALE  J.  I  am  of  the  aame  opinion.  Th» 
word  treeSf  generally  speaking,  means  wiK)d  applicable 
to  buildii^,  and  does  not  include  tirchard  lireea*  The 
wordfl^  **  not  the  annual  fruLt  thereof/'  may^pply  dih^r 
to  the  produce  of  xuxhard  or  to  that  of  timber  tree^v 
Those  words  may,  dierefore,  be  satisfied  without  luddiog 
them  to  apply  to  the  produce  of  orchard  trees.  And  193  il 
is  doubtfiil  whether  it  was  iotendsd  to  except  feuit,tsee% 
the  words  of  the  exception  must  be  ^oastruad&vroujrably 
for  the  lessee.  I  think  we  are  therefore  bound  tp  hold 
that  fruit  trees  do  not  come  within  i^  and  that  this  cule^ 
must  be  mads  absolute. 

Buleabsohite^ 


The  King  against  The  Chapel  Wardena  aocl 
Overseers  of  the  Township  of  Bilston. 

XT  PON  an  appeal  against  a  rate  whereby  a  n^ne-  ^^•"^ 
engine  and  engine-pit  were  sated  to  the  relief  capier  of  ah 

g,  .      ,  *.  ironitone  miiM 

of  the  poor  of  the  township  pf  Bilston^  in  the  county  of  crvetod  an  en- 
Stqffbrdf  the  sessions  amended  the  rate  by  strikmg  out  po°4oae  of 
the  item  objected  to,  subject  to  the  ppi^iion  of  this  Couvt  watar^om  the 
upon  the  followmg  case :  hft^SuSier 

The  engine  and  pit  were  erected,  sunk,  ao<J  used  by  S^hTi^n^ 
the  appellants,  solely  for  the  purpose  of  drawing  water  "*^^'^^^ 
from  ironstone  mines  in  their  occupation.     Nothing  was  of  the  eDgine. 
raised  from  those  mioes  except  ironstoasi. 

Sis  Oldnall 
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pose  the  engine  belonged  to  the  owner  of  the  surface,  and  1826. 

he  let  it  to  the  owner  of  the  mine,  upon  what  principle  _^ 

could  it  be  said  that  it  was  not  rateable  ?  and  there  does  _  omnu 


T1i« 

not  appear  to  be  any  real  difference  whether  the  owner  df   of  Bujiow. 

the  mine  erects  the  engine,  or  hires  it  of  another  person.  If 
the  owners  of  these  mines  were  to  lay  a  rail'^road  over  the 
surface  of  the  adjoining  land  for  the  purpose  of  carrying 
away  the  ore,  that  would  be  rateable.  Rex  v.  BeU{a\ 
and  yet  it  would  be  of  no  value,  but  on  the  contrary,  a 
burthen,  if  it  were  not  connected  with  the  mine;  and 
the  same  may  be  said  of  the  weighing  machine  and  card- 
ing machine.  Where  a  coal-mine  was  worked  merely 
for  the  purpose  of  raising  coal  to  be  used  in  manufactur- 
ing iron  from  ore  raised  out  of  another  mine  belonging 
to  the  same  person,  it  was  held  that  the  coal-mine  was 
rateable,  Rex  v.  Cunningham,  (b) 

Batlet  J.  I  am  of  opinion  that  the  court  of  quarter 
sessions  came  to  a  right  conclusion.  This  appears  to 
me  a  very  plain  case.  The  carding  engine  and  weigh- 
ing machine  were  each  considered  as  part  and  parcel  of 
a  building,  and  were  rated  as  such.  So,  also,  in  the 
case  of  the  canteen ;  the  privilege  of  selling  liquors  was 
considered  as  annexed  to  the  house,  and  as  forming 
part  of  its  value.  Here,  a  person  working  a  mine  in 
his  own  land,  has  erected  an  engine  for  the  purpose  of 
working  that  mine,  and  which  is  of  no  other  use.  The 
occupier  of  the  mine,  as  such,  is  not  rateable  under  the 
provisions  of  the  43  Miz.  c.  2.  In  many  such  mines 
there  are  rail-roads  under  ground,  which  greatly  en- 
hance the  value  of  the  mine,  and  therefore  of  the  land^ 

(a)  7T.IL  SOS.  (6)  5  Matt,  478. 

Sis  but 
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1826.        but  they  cannot  be  rated,  and,  in  principle,  they  nre  on 

the  same  footing  u  this  engine.     This  is  s  mode  or 

againa  drawing  the  water  from  the  mine ;  the  rail-road  b  to 
of  Bilwow.  fecilitate  the  conveyance  of  tlie  ore  to  the  foot  of  the 
shaft.  Each  is  of  Bse  in  carrying  on  the  mining  oper- 
ations, but  of  no  other  use.  Suppose  a  conveyance  or 
kase  of  this  mine,  with  the  machinerj',  had  been  made, 
it  b  dear  that  the  engine  would  have  passed  to  the 
grantee  or  lessee ;  it  must,  therefore,  be  considered  as 
part  and  parcel  of  the  mine,  and  is,  as  well  as  the  mine 
itsdf,  exempt  from  poor>rates. 

HOLKOiro  J.  I  likewise  tfiink  it  dear  that  the  ses- 
rioM  were  right  The  engine  was  not  profitable,  but 
bortbensome,  except  as  it  respected  the  mine  itself.  As 
it  regarded  the  land,  independently  of  the  mine,  it  was 
clearly  burthensome.  Now  the  profits  arising  from  the 
mine  arc  eitempt  from  taxation  under  the  45  Eht.  c.2. 
The  engnte  is,  therefiwe,  in  like  manner,  exempt 

LiTTLEDALE  J.  commrTed. 

Order  of  sessions  confirmed. 
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ISM. 


Doe  on  the  Demise  of  the  Earl  of  Dabungi^dv 
agakist  Bond  and  Others. 

TTJECTMENT  for   prepiis^   v(^  Qmeffir^  ij^  tb^  Where  •!< 

*  ■^  oontsined  e 

county  of  Cornwall.    Plea,  the  geofsral  U^o^.    At  proviw  tor  n. 
the  trial  before  Gasdee  J.  at  the  Cornwall  Spring  lussi^e;^  i^^  coomiie- 
1825,  it  appeared,  that  in  1805|  the  premises  in  qiies-  ^^^^ 
tion  had  been  demised  to  one  Jirf  Ughw,  by  the  trua-  jl^lj/jl^ter. 
tees  umier  the  will  of  Shr  W*  Molesworthj  for  mnety-nki^  •?•  "**  brought 

ejectment  ia 

years,  determinable  on   three  lives,  which  were  still  in  oomequence  ef 

T    .  ./^  thetenant'f 

being.    In  1819  the  lessor  of  the  plain^ff  beqpme  asf  hvAng  pulled 

4*1  I*  ^       %       "^r  '        t*  down  fome  old 

signee  of  the  reversion,  and  m  1823  the  Itfarqius  of  bufldingiof 
Hertford^  under  whom  the  defendants  beld^  became  veiue,  and  lub. 
assignee  of  the  lease.     The  premises,  at  the  time  of  the  ^^du^m^ 
demise,  consisted  of  a  building  one  story  high,  occupied  H^'iOietth 
as  two  tenements,  and  a  back  lin-hay  or  bullock-house^  T*Sl°°h"*" 
and  a  garden.    In  the  lease,  there  was  a  proviso  that,  pror^io  was 

waste  produo* 

'<  if  the  lessee,  his  executors,  adriiinistrators,  or  assigngi  ing  an  uyuij 

to  die  rerenkm. 

should  commit,  or  permit  any  manner  of  waste  in  or  l^dUu^^^ 
upon  the  demised  premises  to  the  value  of  1P&,  and  lb^  thejuiy,  whe- 
same  did  not  amend,   or   other   satisfaction    for  the  thectn:uml 
same  give  within  three  months  after  notice^  the  lesspi:  {muTIo  Oie^ 
might  re-enter."     In  October  1824,  certain  alterations  7^»f  o^io*- 

'*-'  bad  been  oom* 

were  commenced  by  order  of  the  Marquis  of  Hertford. 
The  building,  before  occupied  as  two  tenements,  was 
raised,  and  converted  into  five  separate  dwellings.  Th^ 
back  lin-hay  or  bullock-house  was  pulled  down,  thjB 
materials  of  which  were  worth  10/.,  and  the  workmepi 
began  to  erect  a  building  on  the  site,  which  was  in^ 
tended  for  three  cottages ;  but  before  it  was  completed, 

3  14  the 
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Batley  J.     It  seems  to  me  that  the  meaning  of  the  18^6. 

proviso  is,  that  the  lessor  shall  be  at  liberty  to  re-enter  T)I7dmi 

if  waste  be  done,  producing  an  injury  to  the  reversion  ^^^  ^ 

to  the  value  of  10^.,  and  the  same  be  not  amended  or  ageanit 

Boim* 
satisfaction  made  for  it  within  three  months  after  notice. 

But  in  this  case  it  was  possible  that  the  value  of  the 

reversion  might  be  increased  by  the  klteration ;  it  was, 

therefore,  a  question  for  the  jury,  whether  waste  to  the 

value  of  10a  had  been  committed.     As  that  question 

was  not  submitted  to  their  consideration,  I  think  that 

the  rule  for  a  new  trial  must  be  made  absolute. 

HoLROYD  and  Littledale  Js.  concuiTed. 

Rule  absolute. 

C  F.  Williams  was  to  have  supported  the  rule. 


Henry  Simmons  against  Hezekiah  Swm. 

INDEBITATUS  assumpsit  for  bark  sold  and  de-  Wh««A« 
livered,  the  usual  money  counts,  and  a  count  upon  stMkofb<A 

entcrtd  into  • 

an  account  stated.     At  the  trial  before  Littledale  J, ^  at  contract  to  mU 

it  at  a  certain 

the  Spring  assizes  for  the  county  of  Monmouthj  1826,  price  jmt  ton, 
the  jury  found  a  verdict  for  the  plaintiff  for  the  sum  of  ^haier  agreed 
106/.  S5.  8d.,  subject  to  the  opinion  of  this  Court  upon  fo,*|f^  ^ 
the  following  case.     The  plaintiff  and  defendant  were  J^f^^J^  * 

wards  weighed 
and  delirere^  to  him  :  Held,  that  the  property  in  the  residoe  did  not  Test  in  the  punmiir 
until  it  had  been  weighed,  that  being  neceasaiy,  in  order  to  asdertain  the  amoniH  to  be 
paid,  and  that,  eren  if  it  had  rested,  the  seller  could  not,  before  that  act  had  bean  doM, 
maintain  an  action  for  goods  told  and  deliiortd. 

Semble,  That  an  action  for  goods  bargained  and  sold  could  not,  ttader  mdi  ciicani- 
itances,  have  been  maintained,  per  LUtkSakJ. 

both 
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botli  dealers  in  timber  and  bark,  the  plaintiS'  rcsidiag  tf  ] 
Whitebrook,  in  MonmouihshtTe,  and  the  defendant  in  the  ' 
town  of  Morimoulh.  Previously  to  the  23d  of  October 
1824,  the  plaintiff  was  possessed  of  a  quantity  of  oak 
bnrk,  which  was  stacked  at  a  place  called  Rfdbrook,  on 
the  banks  of  the  river  Wye,  about  two  miles  below  the 
town  o^ Mmmimlkt  and  which  in  ift^i  preceding  wdgbed 
twenty  tons.  Upon  the  23d  of  October  the  following 
agreement  for  the  sale  of  the  said  hark  was  signed  by 
the  plaintiff  and  the  defendant  "  I  have  this  day  sold 
the  bark  stacked  at  Redbrook,  at  9/.  5s.  per  ton  of 
twenty-one  hundred  weight,  to  Haxkiah  Swi/},  which  he 
agrees  to  take,  and  pay  for  it  on  the  30th  of  Iifovember." 
It  was  afterwards  verbally  agreed  between  the  parties, 
that  one  William  Simmons,  a  brother  of  the  plaintifi^ 
should  see  the  bark  weighed  on  behalf  of  the  plain- 
tiff and  one  James  Diggell  should  see  it  weighed  on 
behalf  of  the  defendant.  Within  five  days  after  the 
signing  of  this  agreement,  the  defendant  sent  several  of 
his  barges  and  his  servants  to  Redbrookt  and  took  a 
quantity  of  the  bark,  amounting  to  8  tons  14cwt.  He 
sent  for  William  Simmons,  who  was  at  work  in  a  wood 
near  to  Redbrook,  to  see  Uie  bark  weighed  on  behalf  of 
his  brother,  which  William  Simmons  accordingly  did, 
and  was  paid  for  his  trouble  by  his  brother's  wiie. 
WiUiavt  Simmons  said  he  was  not  directed  by  his  bro- 
ther to  see  the  bark  weighed,  and  did  not  know  that  it 
had  been  sold  until  he  was  fetched  from  the  wood  bj 
the  defendant's  messenger.  James  Di^ett  attended  the 
weighing  on  the  part  of  the  defendant.  The  bark  so 
taken  by  the  defendant  was  carried  by  his  barges  down 
the  river  Wye  to  Chqistow.  The  remainder  of  the  stack 
was  covered  with  a  tarpaulin  belonging  to  the  defendant 

but 
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but  which  tftrpaulin  had  been  upon  the  premises  at  Eett^       1898. 
hvoky  hayinfic  been  lent  by  the  defendant  for  that  pur*-       """■" 
pose  to  the  person  who  sold  the  bark  to  the  plahidff ;        gpatmt 
und  had  been  used  to  coyer  a  part  of  the  stack  before 
the  signing  of  the  agreement  by  the  plaintiff  and  de- 
fendant    About  eight  or  nine  days  after  part  of  the 
bark  had  been  so  removed  by  the  defendant,  a  Mr*. 
1X7771^5  Madleyj  upon  whose  premises  at  Redbrook  the  bark 
was  stacked,  met  the  defendant,  and  asked  him  when  he 
intended  to  take  the  remainder  of  the  bark  away,  as 
it  was  stacked  over  part  of  a  sawpit  which  he  (MatBey) 
wanted  to  use ;  the  defendant  answered  that  he  shorid 
have  it  taken  away  in  a  few  days.     The  defendant  did 
not  at  any  time  take  away  the  remainder  of  the  bark, 
nor  was  it  weighed.     Towards  the  latter  end  of  No^ 
vember  there  was  an  extraordinary  flood,  which  over- 
flowed the  banks  of  the  river  Wye^  and  rose  nearly  to 
the  height  of  five  feet  around  the  remainder  of  the  stac^ 
of  bark,  and  did  it  very  considerable  injury.    There 
was  sufiicient  time  for  the  defendant  to  have  removed 
die  whole  of  the  bark  before  the  flood  happened.    Hie 
defendant  was  seen  examining  the  remainder  of  the 
bark  after  it  had  been  injured  by  the  flood,  and  the  tar- 
paulin before  mentioned  remained  upon  the  bark  until 
the  S8th  of  January  1825,  when  it  was  removed  by 
some  of  the  defendant's  servants  who  were  passing  ujp 
the  river  in  a  barge.   On  the  4fth  day  of  December  18^4, 
the  plmntiff  called  at  tlie  defendant's  counting-house^ 
and  the  defendant  said  he  was  ready  to  pay  for  the 
bark  '^AAcYi  had  been  removed,  viz.  8  tons  14  cwt.,  and 
by  the  plaintifi^'s  direction  an  account  was  made  out  of 
the  bark  which  the  defendant  had  taken  away  as  afore- 
said, and  the  defendant  paid  the  amount  by  a  cbieck, 

whidi 
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decision  of  Hanson  v.  Meyer  several  cases  somewhat  1826* 
similar  have  occurred,  in  which  it  was  held  that  soods  T_ 
contracted  for  had  not  vested  in  the  purchaser,  JRugg  v.  agimMt 
Minett  (a),  Wallace  v.  Breeds  (i),  Austen  v.  Craven  (c), 
White  V.  Wilks{d),  Busk  v.  JDavis{e\  Shipley  v.  Daois{f) ; 
but  in  each  of  them  it  ^as  made  necessary,  either  by 
express  contract*  or  by  the  usage  of  trade,  that  some 
further  act  should  be  done  by  the  vendor  before  the 
goods  were  transferred  to  the  purchaser.  iBayley  J. 
When  did  the  delivery  in  this  case  take  place  7}  As 
soon  as  the  vendee  took  away  a  part  of  the  goods.  In 
2  BL  Com.  448.  it  is  said,  ^^  As  soon  as  the  bargain  is 
struck  the  property  of  the  goods  is  transferred  to  the 
vendee,  and  that  of  the  price  to  the  vendor,  but  the 
vendee  cannot  take  the  goods  until  he  tenders  the  price 
agreed  on.*'  IHolroyd  J.  The  declaration  is  for  goods 
sold  and  delivered,  not  for  goods  bargained  and  sold.] 
If  the  property  vested  in  the  defendant,  then  a  delivery 
of  part  was  clearly  a  delivery  of  the  whole. 

Campbell  contrL  This  action  for  goods  sold  and 
delivered  cannot  be  maintained  unless  the  plaintiff  makes 
out  not  only  that  the  property  in  the  whole  of  the  bark 
vested  in  the  defendant,  but  also  that  the  whole  was 
delivered.  He  must  show  that  he  had  divested  himself 
of  all  lien  upon  the  bark,  and  that  the  defendant  might 
have  maintained  trover  for  it,  without  paying  or  ofiering 
to  pay  the  price,  GoodaU  v.  Skelton.{g)  This  case  is 
directly  within  the  authority  of  Hanson  v.  Meyer^  the 

(a)  \lEaHji\6.  (6)  \Z Etut,  592. 

(c)  4  Taunt.  644.  ((f)  5  Tauni.  176. 

(e)  'iM.iS.  397.  (/)  5  Taunt.  617. 

bark 
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v^xy  the  nature  or  quantity  of  the  commodity  b^ore 
delivery ;  that  was  to  be  done  by  the  seller.  In  other 
cases  the  thing  sold  was  to  be  separated  from  a  larger 
quantity  of  the  same  commodity.  This  case  was  differ- 
ent; the  subject  matter  of  the  sale  was  clearly  ascer- 
tained. The  defendant  agreed  to  buy  the  bark  stacked 
at  Redbrookf  meaning,  of  course,  aU  the  bark  stacked 
there ;  but  it  was  to  be  paid  for  at  a  certain  price  per 
ton.  The  bargain  does  not  specify  the  mode  in  which 
the  weight  was  to  be  ascertained,  but  it  was  necessary 
that  it  should  be  ascertained  before  the  price  could  be 
calculated,  and  the  concurrence  of  the  seller  in  the  act 
of  weighing  was  necessary.  He  might  insist  upon  keep- 
ing possession  until  the  bark  had  been  weighed.  If  he 
was  anxious  to  get  rid  of  the  liability  to  accidental  loss^ 
he  might  give  notice  to  the  buyer  that  he  should  at  a 
certain  time  weigh  the  bark,  but  until  that  act  was  done 
it  remained  at  his  risk.  In  Hanson  v.  Meyer  weighing 
was  the  only  thing  that  remained  to  be  done,  there  was 
not  any  express  stipulation  in  the  contract  that  the 
starch  (the  subject  matter  of  that  contract)  should  be 
weighed ;  that  was  introduced  in  the  delivery  order,  but 
the  nature  of  the  contract  made  it  necessary.  So  here 
the  contract  made  we^hing  necessary,  for  without  that^ 
the  price  could  not  be  ascertained.  Suppose  the  plaintiff 
bad  declared  specially  upon  this  contract,  he  must  have 
alleged  and  proved  that  he  sold  the  bark  at  a  certain 
sum  per  ton,  that  it  weighed  so  many  tons,  and  that  the 
price  in  the  whole  amounted  to  such  a  certain  sum* 
The  case  of  Hanson  v.  Meyer  differs  from  this  in  one 
particular;  viz.  that  the  ass^ees  of  the  vendee  who 
had  become  bankrupt  were  seeking  to  recover  the  goods 
sold;  but  the  language  of  Lord  Elknborough  as  to  the 

necessity 
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Swire* 


Swmw 


IN  THE  Seventh  Year  of  GEORGE  IV.  S65 

which  expression  I  take  to  have  been  used  with  refer-  1686. 
ence  to  the  then  question,  viz,  whether  the  property  had 
so  vested  in  the  purchaser  as  to  entitle  his  assignees  to  t^amu 
claim  the  delivery.  So  in  this  case,  although  the  pro- 
perty might  vest  in  the  purchaser,  it  would  not  follow 
that  he  could  enforce  a  delivery  until  the  weight  of  the 
bark  had  been  ascertained,  and  the  price  paid.  Here 
there  was  not  a  delivery  in  fact,  nor  was  the  delivery  of 
part  a  constructive  delivery  of  the  whole.  This  differs 
from  the  cases  of  lien  or  stoppage  in  transitu,  in  which 
it  may  be  considered,  that  a  delivery  of  part  is  in  the 
nature  of  a  waiver  of  the  lien,  or  right  to  stop  in 
transitu.  I  think  further,  that  an  action  for  goods  bar- 
gained and  sold  would  not  lie  merely  because  the  pro- 
perty passed.  The  mere  bargain  would  not  su£Sce,  be- 
cause no  specific  price  was  fixed,  nor  could  the  plaintiff 
recover  on  a  quantum  valebat ;  for  the  contract  was  to 
pay  by  weight ;  and,  therefore,  until  the  commodity  iras 
weighed  there  would  be  nothing  to  guide  the  jury  in 
the  amount  of  damages  to  be  given.  The  seller  was  at 
all  events  bound  to  offer  to  weigh  the  bark,  but  he  never 
did  so.     For  these  reasons  I  think  he  cannot  recover. 

Postea  to  the  defendapt 
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take  the  rents,  issues,  and  profits  of  all  and  every  of  tbe       1886* 
said  premises,  except  as  aforesaid,  to  her  and  their  own       Tj 
use  and  benefit,  for  and  during  the  term  of  her  natural        og^j^ 
life,  free  and  clear  of  and  from  her  said  husband,  Jacob 
Creber,   and  so  that  he  may  not  intermeddle  therewith, 
and  that  the  same  may  not  be  subject  or  liable  to  the 
payment  of  any  of  his  debts ;  and  from  and  after  her 
death,  then  I  give,  devise,  and  bequeath  the  same  and 
every  part  thereof,  unto  tbe  heirs  of  the  body  of  the 
said  Joan   Creber^  share   and  share  alike,  their  heirs 
and  assigns  for  ever."     The  testator  died  so  seised  in 
January  1766,   without  altering  or  revoking  his  will, 
leaving  tlie  said  Jacob  Creber  and  Joan  his  wife  him 
surviving.     Joan  Creber^  at  the  death  of  the  testator, 
had  one  child,  Richard.     She  subsequently  had  eleven 
other  children^  and  died  in  1811.     The  first  five,  the 
seventh,  tenth,  and  eleventh  died  in  her  lifetime  intes- 
tate and  without  issue.     Mary^  the  sixth,  and  Henry^ 
the  ninth,  are  represented  by  the  defendant  James^  who 
was  the  twelfth  and  last  child,  their  interest  having  been 
duly  conveyed  to  him.     Both   survived   their  mother, 
Joan  Creber.     WiUiam^  the  eighth,  died  in  1800,  but  he 
left  two  daughters  now  living,  who  are  the  lessors  of  the 
plaintiflT.     Henry  was  the   eldest  surviving  son  at  his 
mother's  deatli,  but  William  was  his  elder  brother,  and 
represented  by  his  daughters. 

The  said  Jacob  Creber  the  father,  the  husband  of  Joan 
Creber f  the  devisee  named  in  the  will,  died  in  April  1806, 
and  upon  his  death,  the  said  Joan  Creber^  his  wife,  went 
and  lived  upon  the  said  premises  called  Sowton,  with  her 
son  James  Creber,  the  defendant,  who  rented  the  same  of 
her  at  32/.  per  annum,  from  thence  to  the  time  of  her 

S  K  2  death. 
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death,  which  happened  on  the 
and  hss  ever  since  reauuned  in  ■ 


R.  Bayky  for  the  lessors  of 
Creber  took  an  equitable  estate  ' 
quent  devise  to  the  heirs  of  hei 
estate,  it  must  be  conceded  t 
coalesce,  (a)  Tlien  the  lessors 
purchase  contingent  remainders, 
daughters  of  the  eldest  son  of 
description  of  heirs  of  the  bod 
time  of  her  death,  Nruxomm  v. 
Barnes,  (c)  They  can  fulfil  tl 
share  and  share  alike,  for,  but 
would  hnve  taken  jointly.  The; 
to  tlie  whole.  But  assuming  lb 
the  body"  are  not  to  be  consu 
sense,  but  that  in  this  will  they 
comprehend  grandcbildreo,  the  I 
then  entitled  to  recover  nine  tw< 
of  the  case,  Richard,  the  eldest 
mainder  upon  the  death  of  the  < 
and  let  in  the  children  subsequ 
Kanxr  (d),  Doe  v.  Penyn  (c),  M 
Joan  had  twelve  children,  eight  < 
out  issue,  and  their  shares  descen 
plaintiff^  In  Gretlon  v.  Haward{^ 
his  wife  his  real  estate  aud  personi 
his  debts  and  funeral  expences, 


(a)  nanu,  SS. 

(c)  tBwr.msr. 

(e)  3  T.  S.  481. 
(g)  6  TaUKl.  94. 


IN  THE   SlVEMTH  YtAR  OF  GEORGE  lY.  ^StB 

I 

the  heirs  of  lier  body^  share  and  share  alike^  if  mor^  tban  1SS6. 
one,  and  in  defanlt  of  issue  by  the  testator,  to  be  at  her 
own  disposal ;  there  were  children  of  the  testator  and 
his  wife,  and  it  was  held  that  the  wife  took  an  estate  for 
life  with  remainder  to  all  the  children  as  tenants  m 
common  in  fee. 

Cbleridge  contra.  First,  the  devise  bang  to  the  heirs 
of  the  body  of  Joan  Creber^  sharo  and  share  alik^  thcSr 
htiiris  and  assigns,  created  a  joint  tenancy,  at  a  tenancy 
in  common.  Secondly,  the  remainder  did  not  vcfist 
until  the  death  of  th^  tenant  for  life,  and  consequcfntly 
the  lessors  of  the  plaintiff  are  not  entitled  to  mofe  than 
one  fourth.  The  words  of  the  will,  <<  the  heirs  of  her 
body,  shar^  and  share  alike,  their  heirs  and  assigns  for 
ever,"  prevent  its  being  a  tenancy  in  severalty,  for  if 
that  construction  were  adopted,  no  efiect  would  be  giv^n 
to  these  words,  and  there  is  no  reason  for  rgecting 
them.  For  as  the  first  estete  was  only  for  life^  there  is 
no  reason  in  law  why  the  children,  being  purchasers, 
should  not  tak^  jointly  or  in  common,  nor  is  there  any 
tiling  to  show  that  that  was  not  the  kit^t  of  the  testator, 
for  if  the  ronainder  had  even  vested,  upon  the  testator's 
dteth,  in  Bichard^  the  only  son,  it  would  open  to  let  in 
the  other  children  as  they  came  in  esse,  either  as  joifit 
tenants  cft  tenants  in  common.  Doe  v.  Perrjfn{u)  is  in 
point.  There  three  children  were  bom  subsefoently  to 
the  testator's  death,  and  the  remainder  was  held  to  vest  in 
the  first-bom,  subject  to  opening.  What  is  true  of  him 
would  be  true  of  Bichard  here;  if  the  remainder  vested 
on  the  testator's  death,  it  would  open  to  let  in  the  otb€r 

9 
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other  instances  of  the  same  kind  given  in  FearnCj  212.        1826, 
In  Grettan  v.  Haward  {a)  the  testator  was  the  husband,        fitam 
and  left  six  children  him  surviving;  as  he  directed  the        «?««* 
estate  to  be  divided,  he  could  not  be  supposed  to  disin- 
herit any  child  dying  before  his  widow.     In  Edwards  v. 
Symons  {by  the  term  was  "  children,"  not  heirs.     Then, 
if  it  be  an  exception  to  the  general  rule^  to  make  the 
children  take  as  heirs,  living  the  ancestor,  there  are  no 
circumstances  here  to  bring  the   case  within  the   ex- 
ception; and  if  that  be  so,  then  the  remainder  did  not 
vest  till  the  death  of  the  tenant  for  life,  and  the  lessors 
of  the  plaintiff  are  entitled  to  one-fourth  only.  ' 

Bayley  J.  I  am  of  opinion  that  the  lessors  of  the 
plaintiff  are  entitled  to  recover,  not  the  whole,  but  nine- 
twelfths  only  of  the  estate  devised  by  the  testator.  It 
has  been  insisted  that  they  were  entitled  to  recover  the 
whole,  on  the  ground  that  the  words  <'  heirs  of  the 
body"  were  used  in  a  strict  legal  sense,  and  that  they 
applied  to  the  lessors  of  the  plaintiff,  who,  as  the 
daughters  of  the  eldest  son  of  Joan  Creber,  were  the 
only  persons  who  answered  that  description;  and  that 
would  be  true,  if  there  were  nothing  on  the  face  of  the 
will  to  show  that  the  testator  used  those  words  in  a 
different  sense.  But  here  there  are  the  words  "  share 
and  share  alike,"  which  show  that  the  testator  did  not 
mean  the  property  to  go  to  the  eldest  male  issue  only, 
which  he  must  have  intended  if  the  words  ^'  heirs  of  the 
body"  be  taken  in  a  strict  legal  sense.  It  has  been  said 
that  those  words  were  not  used  in  a  strict  legal  sense  to 
denote  the  eldest  male  issue,  but  that  the  testator  may 

(a)  6  Taunt.  94.  (6)  6  Taunt,  213. 
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liave  contemplated  a  state  of  th 
which  actually  h«s  happened,  v 
slioulil  leave  two  (laughters,  who 
the  body  of  Juatt  Crc/ier,  and 
share  alike.  I  think  that  is  a  sta 
to  be  supposed  to  have  been  in  tl 
testator.  The  words  "  heirs  of  tl 
in  the  strict  legal  sense,  we  are  b 
in  what  sense  they  were  used. 
taine<l,  then  the  will  must  reccivi 
us  if  words  a]it  and  proper  to 
hud  been  used  in  the  will,  instej 
of  the  body,"  or  as  if  those  wi 
soise  iu  which  tliey  were  used 
heirs  of  the  body  were  not  used 
the  first  question  is,  in  what  se 
think  tliey  were  used  in  a  set 
pressed  by  the  words  "  descends 
That  being  so,  if  the  testator 
children  or  issue,  which  are'wt 
express  the  sense  in  which  he  us 
the  body,"  then,  according  to 
estate  limited  to  the  children 
mainder  in  fee,  which,  on  the  bir 
in  that  child,  subject  to  open  an' 
born  afterwards.  It  is  a  settled 
remainder  can  l>e  construed  to 
it  is  to  be  considered  vested,  an 
cause  if  the  remainder  be  cotiti 
defeated  by  the  destruction  of  thi 
this  case  the  remainder  was  conti 
Cn-/>cr  lived,  the  trustees  might 

(a)  3T.B  48 
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destroying  their  previous  estate.  Each  taker  might  1826^. 
dispose  of  his  remainder,  whether  vested  or  contingent.  "7 
Bat  if  it  was  contingent  it  might  be  destroyed.  I  am,  agam^ 
therefore,  of  opinion  that  the  remainder  vested,  upon 
the  death  of  the  testator,  in  Richard  Creber,  and  that 
it  opened  on  the  birth  of  each  child,  who  immediately 
took  a  vested  remainder  in  its  share;  and  that  eight 
having  died  without  disposing  of  their  shares,  they 
vested  in  the  lessors  of  the  plaintiff  as  the  repre*- 
sentatives  of  the  eldest  brother.  The  several  cases 
cited  as  to  the  application  of  the  rule  nemo  est  hseres 
viventis,  do  not  apply  to  the  present  case,  because  in 
those  cases  there  wsf.s  nothing  to  shew  that  the  testator 
intended  to  use  the  words  <^  heirs  of  the  body"  in  any 
other  than  the  strict  l^^al  sense,  but  where  it  can  be 
collected  from  expressions  in  the  will,  that  those  words 
are  used  in  a  different  sense,  as  a  designation  of  a  per- 
son, then  the  remainder  vests  notwithstanding  the 
general  rule,  that  nemo  est  hseres  viventis,  as  where  the 
limitation  to  the  heirs  special  was  qualified  by  the  words 
new  livings  Burchett  v.  Durdant  (a\  or  some  other  cir- 
cumstances, have  appeared  in  the  will  to  manifest  the 
testator's  intention  that  the  estate  should  vest,  Long  v. 
Beaum(md{b)i  Goodright  v.  White,  (c)  I  think  that  there 
is  in  this  case  sufficient  on  the  face  of  the  will  to  shew 
that  the  words  heirs  of  the  body  were  used  to  denote 
children,  and,  therefore,  that  it  was  the  intention  of  the 
testator,  that  the  remainder  should  vest  in  the  first-born 
child,  subject  to  open  and  let  in  the  other  children  as 
soon  as  they  came  into  esse.  That  being  so,  the  lessors 
of  the  plaintiff  are  entitled  to  recover  nine-twelfths  of 
the  property. 

(fl)  Ctirth,  154.  (6)   1  Peere  W,  229.  (c)  Si  Black.  1010. 
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HoLROYD  J.  I  think  ihat  ll 
are  cntitiet]  to  recover  nlnc-l 
"  heirs  of  the  body"  are  to  I 
remainder  would  not  vest  li 
If  they  are  to  be  construed 
the  rule  nemo  est  hseres  vivei 
cause  the  will  must  be  constru' 
used  in  tlie  devise  the  word  "  t 
words  "  heirs  of  the  body." 
testator  meant  tliose  children 
the  death  of  Joan  Crebcr.  T! 
to  show  that  that  wns  his  mean 
and  share  alike,"  and  "  their 
that  the  words  "  heirs  of  the  1 
strict  legal  sense.  It  appears 
Gretton  v.  Howard  (a),  which 
present  cose,  tiiose  words  mi 
dren  ;"  and  that  being  so,  lliei 
tator  a  remainder  vested  in  Rii 
pro  tanto  on  the  birth  of  every 
in  its  nature,  because  there  w 
but  the  birth  of  children ;  an 
will  to  shew  that  he  did  not  mc 
therefore,  that  by  the  words  " 
testator  intended  all  the  chili 
merely  those  who   were  livinj 
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The  Duke  of  Somerset  against  Fogwell. 

^pRESPASS  for  breaking  and  entering  the  plaintiff's  Where  a  sub- 
close  called  the  River  Dart^  in  the  parish  o(  Beny  a  serenl  fiidie^ 
Pomeroy,  in  the  county  of  Devouj  between  a  certain  ri^r^Sle  * 
place   called  Hem's  Mouth  and  a  certain  place  called  Jjj*i  reflo^ 
Penni/s  Quay^  and  taking  the  plaintiff's  fish  therein.  fS^^^ tohim 

Second   count  for  breaking  and  entering  the  several  pretumed)  be- 
fore magoa 
fishery  of  the  plaintiff  in  the  river  Dart.  Third  count  for  charta,  by  the 

deicription  of 

breaking  and  entering  plaintiff's  free  fishery.     Fourth  « sepiuralem 
count  de  piscibus  asportatis.     Plea,  general  issue.     At  that  is  an  in. 
the  trial  before  Burrough  J.  at  the  Spring  assizes  for  the  ^|J2Tterritorial 
county  of  Devon,  1826,  the  plaintiff  gave  in  evidence  ^'t^'fof 
letters  patent  of  the  44?  Eliz.*  by  which  she  irranted  to  y**"  *"  '*  ^' 

'  -^  "  not  be  created 

Edward  Seymour,  Esq.,  his  heirs  and  assigns,  ^^  all  those  without  deed. 

Semble,  that 

domain  lands  and  manors  of  Beny  Pomeroy  and  Bridge--  the  owner  of 
tomi  Pomeroy  J  and  the  castle  of  Berry  Pomeroy^  with  all  fishery,  in  onll- 
their  rights,  members,  liberties,  and  appurtenances  in  ^tov^Henns 
the  county  of  Devon,  then  lately  parcels  of  the  lands  ^£,o5^"may 
and  possessions  of  Edward  late  Duke  of  Sotnerset.  and  ^  pfwuiuejf  to 

'^  'be  owner  of  th« 

once  parcels  of  the  lands,  possessions,  and  heredita-  ^^ 
ments  of  T.  Pometoy,  knight ;"  and,  after  making  use  of 
general  words  to  pass  the  lands,  &c.  and  tithes  of  Berry^ 
her  majesty  granted  "  all  waters,  Jtsheries,  Sfc.  to  the 
aforesaid  manors,  castle,  and  premises,  and  to  each  and 
^vefy  of  them  belonging  or  .appendant,  known,  accepted, 
held,  used,  or  reputed  or  deemed  as  part  or  parcel  of 
the  same  premises."  The  letters  patent  then  granted  to 
the  aforesaid  E.  Seymour,  his  heirs  and  assigns,  the 
aforesaid  manor,  castle,  messuages,  lands,  &c.,  and  all 

and 
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and  that  Mills  was  in  possession  of  die  fishery  under       1826. 
such  lease  at  the  time  of  the  trespass  complained  of;  and    ~7dT"  - 
that  the  action,  therefore,  ought  to  have  been  brought      Somwuet 

agamti 

in  his  name,  and  not  in  that  of  the  duke,  and  an  agree-  FoowitL. 
ment  in  writing,  but  not  under  seal,  was  given  in  eyideQce. 
It  was  dated  on  the  7th  May  1824,  and  the  duke  thereby 
agreed  to  let,  and  one  N.  Milk  agreed  to  take  all  his 
the  said  duke's  fishery,  of  whatsoever  nature,  kind,  or 
description  the  same  might  be,  and  to  which  the  duke, 
at  law  or  in  equity,  was  entitled  in,  upon,  and  out  of  the 
river  Datiy  and  the  adjacent  shores  and  banks  of  the 
same  river,  in  the  county  of  Devon,  witli  all  right3, 
privil^es,  and  appurtenances  whatsoever  attached  to 
or  appurtenant  to  the  said  fishery,  as  fiilly  and  amply  as 
the  said  duke  was  entitled  to  the  same;  and  also  all 
that  sand  bank  situate  and  lying  in  the  parish  and 
manor  of  Berry  Pomeroy,  in  the  county  of  Devon, 
habendum  to  N»  Mills,  his  executors,  &c  from  the  25th 
day  of  Mea/  then  last  past,  for  three  years,  yielding  and 
paying  therefore  unto  the  duke,  his  heirs  and  assigns, 
the  yearly  rent  of  40/.  on  the  days  therein  mentioned ; 
and  also  yielding  and  paying  to  the  duke,  his  heirs  and 
assigns^  the  yearly  rent  of  5s.  on  the  days  and  in  the 
maimer  aforesaid,  for  and  in  respect  of  the  said  bank. 
The  learned  Judge  was  of  opinion,  that  there  was  evi- 
dence for  the  jury  to  presume  that  there  had  been  before 
the  reign  of  Henry  the  Third,  a  grant  of  the  exclusive 
right  of  fishing  in  the  river  Dart,  which  was  then 
vested  in  the  plaintifi^,  and  that  as  it  was  a  right  in 
a  navigable  river  where  the  tide  flowed  and  reflowed, 
it  was  an  incorporeal  hereditament  which  lay  in  grant 
and  not  in  livery,  and  that  a  term  for  years  could  not 
be  created  in  it  without  deed.     And  he  directed  the 

jury 
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Hargrave  in  his  note  to  that  passage.     The  true  dis*        1826. 
tinction   between  a  several  and  free  fishery  is  thus    ^  "TTT"  * 

■^  The  Duke  of 

pointed   out  by  Lord  Mansfield  in  Seymour  v.  Lord      Somxmit 

agpiml 

Courtenay.  (a)  ^^  In  order  to  constitute  a  several  fishery  FoawiLu 
it  is  requisite  that  the  party  claiming  it  should  so  far 
have  the  right  of  fishing  independent  of  all  others,  as 
ihat  no  person  should  have  a  co-extensive  right  with  him 
in  the  subject  claimed,  for  where  any  person  has  such 
co-extensive  right  there  it  is  only  a  free  fishery."  Now 
the  Duke  of  Somerset  exercised  an  exclusive  right  in  the 
place  in  question,  and  the  chirographs  of  the  fines  de- 
scribe the  fishery  as  a  several  fishery.  The  right,  there- 
fore, is  properly  described  in  the  second  count,  and 
trespass  is  tlie  proper  remedy  for  an  injury  to  that  right. 
For  in  order  to  maintain  trespass,  it  is  sufiBcient  if  the 
party  at  the  time  when  the  act  complained  of,  is  done, 
has  the  actual  or  constructive  possession  of  the  thing 
which  is  the  subject  of  the  trespass,  Smith  v.  Miller,  (b) 
The  owner  of  a  several  fishery  has  the  exclusive  right  of 
taking  the  fish  within  particular  limits,  and  thereby  has 
the  constructive  possession  of  all  fish  within  those  limits, 
and  may,  therefore,  in  trespass,  describe  them  as  his 
fish,  Smith  v.  Kemp(c)y  Child  v.  GreenhiU{d\  Sutton  v. 
Moody  (e\  Seymour  v.  Lord  Courtenay.  {/)  So  the 
grantee  of  waifs,  estray  and  wreck  within  a  manor,  or  of 
felon's  goods  within  a  hundred,  may  before  seizure  by 
him  maintain  trespass  against  a  wrong  doer,  (g) 


(o)  5^Hrr.2814.  (6)  1  7.12.480. 

(c)  2  SaUc.  637.  (d)  Cro.  Car,  555. 

{e)  1  L(L  Raym.  250.  (/)  5  Burr,  2814. 

(g)  F.  N.  B.  91  h.     9\  D.  91  F. 

The 
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Selvnfn^  contra.  It  may  be  conceded  that  a  several  1M6. 
fishery  may  exist  distinct  from  a  property,  in  the  soil, 
and  where  that  is  the  case,  that  such  several  fishery 
being  distinct  from  the  ownership  of  the  soil,  may  be  Foawsu.. 
considered  as  an  incorporeal  hereditament  lying  in 
grant,  and  not  in  livery ;  and  in  that  case  that  no  demise 
of  it  can  be  made  but  by  deed*  The  question,  whether 
a  several  fishery  necessarily  includes  in  it  ownership  of 
the  soil  or  not,  is  fully  di^ussed  by  Mr.  Hargrave  in 
his  note  to  Co.  LitL  122.  {a\  where,  after  stating  the 
several  authorities  and  arguments  upon  the  subject,  he 
says,  *'  Hence  as  it  should  seem  the  arguments  are 
short  of  the  purpose,  for  at  the  utmost  they  only  prove 
that  a  several  piscary  is  presumed  to  comprehend  the 
soil,  till  the  contrary  appears,  which  is  perfectly  con- 
sistent with  Lord  Cok^s  position,  that  they  may  be  in 
different  persons,  and,  indeed,  appears  to  be  the  true 
doctrine  on  the  subject."  Then  if  that  be  so,  as  the 
Duke  of  Somerset  had  a  several  fishery,  it  must  be  pre- 
sumed that  he  had  the  •iK>il  also,  because  the  contrary 
was  not  shewn ;  and  if  he  had  the  soil,  he  might  put 
himself  out  cf  possession  of  it  by  a  parol  demise,  and 
the  words  of  the  agreement,  ^^  all  his  the  said  fishery," 
were  sufficient  to  convey  to  Mills  the  right  in  the  soil. 
And  if  that  be  so,  then  this  action  ought  to  have  been 
brought  in  his  name. 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
Bayley  J.,  who  (after  statii^   the  pleadings)  pro- 
ceeded as  follows.     The  material  question  in  this,  case 
was,  .whether  the  plaintiff*  had,  by  his  agreement  entered 
into  with  Mills^  put  it  out  of  his  power  to  maintain  the 
Vol.  V.  S  L  action. 
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62.  and  in  Fin.  Abr.  Grant  (G.  a.)  this  passage  is  cited, 
with  tiie  word  vill  instead  cfviUeiney  but  that  is  clearly  a 
niiistake.    In  2  RoU.Abr.6S,  pi.  14.  it  is  said  that  a  parson 
cannot  grant  his  tithes  to  a  struiger  for  life  or  for  years 
without  deed,  because  it  is  entirely  in  grant;  and  pi.  16. 
shows,  that  it  makes  no  difference  whether  the  grant  be 
for  one  year  or  for  several.     In  pi.  17*  a  distinction  is 
taken  between  a  grant  of  tithes  to  a  stranger  and  to  the 
owner  of  the  land.     In  the  latter  case  it  may  be  with- 
out deed,  because  it  is  in  the  nature  of  a  composfitioB 
for  the  tithes  retained,  and  not  a  grant  of  tithes.     In 
Ftn.  Abr.  Giant  (G.  a.)  pi.  29.  Godb.  74.  is  cited,  where 
it  is  said  arguendo,  that  a  warren  may  be  demised  with- 
out deed ;  and  reference  is  made  to  the  9  Ed.  4.  47. 
There  may  be  a  difference   according  to  the  sort  of 
warren  leased,  viz.  where  a  warren  with  the  land  is  leased 
(in  which  case  by  the  warren  the  land  would  be  in- 
tended), and  where  the  franchise  only  is  demised.     In 
the  former  case  the  lease  might  be  good  without  deed; 
and   if  that  was  the  nature  of  the  lease  spoken  of  in 
Oodb.   the  position  is  correct,  otherwise  not;    and  in 
9  H.  4.  47.  it  is  said  that  warren  cannot  be  leased  with* 
out  deed ;  and  the  same  is  laid  down  in  Bro.  Abr.  tit. 
Lease^  pi.  12. ;  and  this  doctrine  is  adopted  in  Saunders 
V.  Owen,  (a)     The  question  then  is,  whether  t\\e  subject 
matter  of  the  agreement  between  the  plaintiff*  and  Milk 
lay  in  grant,  as  an  incorporeal,  or  in  livery  as  a  cor- 
poreal thing.     No  conveyance  of  the  right  of  fishery  or 
of  the  soil  was  produced  at  the  trial,  but  it  appeared 
not  to  be  an  ordinary  fishery  resulting  to  the  owner  6f 
the  adjoining  land  in  respect  of  die  land,  but  a  fishery 


1826. 

The  DidL*  of 

SoKXEltT 

.  agabut 


(a)  tSaUc.  467. 
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and  to  use  such  means  as  are  necessary  for  that  purpose, 
which  is  in  truth  nothing  more  than  a  liberty  to  fish : 
the  grantee  has  no  property  in  the  water,  none  in  the 
soil.     And  this  is  the  case  where  the  grant  is  made  be- 
tween subject  and  subject,  and,  consequently,  is  to  be 
construed  against  the  grantor,  a  principle  inapplicable 
to  grants  made  by  the  crown,  whereby  nothing  passes, 
unless  the  intention  that  it  should  pass  is  manifest.     In 
the  great  case  of  the  fishery  of  the  Banne  (at),  it  appeared, 
that  the  king  had  the  fishery  of  the  Bannc^  a  navigable 
river,  as  parcel  of  the  ancient  inheritance  of  the  crown  ; 
and  Jac.  1.,  by  letters  patent,  granted  to  Sir  R.  M^Don^ 
nell  in  fee  the  territory  of  JRott/,  parcel  of  the  county  of 
Antrim^  and  adjoining  to  the  river  Banne^  in  that  part 
where  the  fishery  was ;  and  by  the  letters  patent  the 
king  granted    '^  omnia  castra  messuagia,  &c.  piscarias, 
piscationes,  aquas,  aquarum  cursus,   8cc. ;"   and  it  was 
held,  that  the  fishery  of  the  Banne  did  not  pass  by  the 
grant  of  the  land  adjoining,  and  by  the  general  grant  of 
all  piscaries;    for  that  it  was  a  royal  fishery. not  appur- 
tenant to  the  land,  but  a  fishery  in  gross,  and  was  by 
itself  part  of  the  inheritance  of  the  crown ;    and  that 
general  words  in  a  grant  by  the  king  would  not  pass 
such  a  special  royalty,  which  belonged  to  the  crown  by 
prerogative.     And  it  was  further  agreed,  that  the  grant 
of  the  king   passes  nothing  by  implication.      In   the 
present  case  it  appeared,  by  the  fines  given  in  evidence 
(which  were  probably  in   the  language  of  the  original 
grant)  that  the  Duke  of  Somerset  had  nothing  more  than 
a  fishery,  without  the  properly  of  the  soil  or  the  water; 
for  that  would  have  been  the  case  even  had  the  grant 


1826. 
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been  mnde  by  a  subject,  iiiiil  therefore  a  fortiori  be  could 
take  nothing  iiiore  by  a  grant  from  the  crown.  It  wat 
contended  in  aFffunient,  tlint  the  owner  of  a  seven! 
fUhury  must  be  presumed  to  be  the  owner  of  Uie  soil. 
Th«t  may  be  true  where  the  termsi  of  the  grant  tmcier 
which  he  claims  arc  unknown ;  but  when  liiey  appear, 
and  are  such  as  convey  an  inoorjiorctil  hereditament  only, 
the  presumption  is  destroyed.  If,  then,  the  grant  to  die 
Dnke  of  Sotnermi  gave  nothing  more  than  lut  incorporeal 
hereditament,  of  course  that  alonu  could  be  i^nied  by 
liim.  He  doe^  not.  indeed,  profcM  to  grant  tnorr,  llt« 
agreement  putporis  to  grant  the  fohcry  only,  and  ikm 
agreement  not  being  under  seal,  could  not  operate  tt  a 
demise  for  years  of  itiat  winch  lie«'  in  grant.  That  being 
so,  MiUs  took  nothing  under  the  agreement ;  the  right 
of  the  Duke  of  Somirsel  reiiitiined  in  him  at  the  time  of 
tbe  trespass,  and  the  actiou  is  consequently  maintain- 
able. 

Rule  discliarged.  (i») 


The  King  agaitisl  Hughes. 


Byft«goTOT.    TNFORMATION  in  the  nature  of  a  quo  warranto 

ing  chaner  of       J.  ^ 

■  boroggb,  against  the  defendant  for  usurping  the  o£Bce  of  mayor 

bctenaidenDen  of  the  town  and  borough  of  Stafford.     The  defendant's 

tni  ttn  coital 

buTgoMi, uid    ylea  set  out  a  charter  of  the  I2jac.  I.  by  which  the 


bodj  of  aldermen  wcte  lo  be  Sited  up  oul  of  ifae  capita]  burgoce*  :  Held,  that  the  accept- 
■nee  of  the  office  of  (Mennaii  bjr  a  capital  trargvu.  cfen  under  a  void  electiod,  opented  ■• 
a  niiraoda'of  the  latter  office;  and  that  aperaon  «o  elected,  *iid  afterward e oiuted  on  quo 
warranto,  vai  not  then^f  restored  to  the  office  of  coital  but^ess :  and,  therefore,  where  a 
capital  buigeai  became  in  alderman  de  facto  bj  meaiiEi  of  a  void  election,  and  in  tbe  d»- 
racter  of  aldemran  attended  and  voted  at  an  election  of*  maTDr,bu(  wot  aAerwardi  ouueil 
on  quo  warranto :  Held,  that  be  could  not  be  coniideicd  aa  baitng  attended  aod  *oud  ai 
a  cqiitnl  bnrgM*. 

king 


HoMiil* 
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king  granted  to  the  bailifFs  and  burgesses  of  Slajffbrd^  1826. 
that  they  should  be  a  body  corporate,  and  that  there  — — 
should  be  a  mayor,  ten  aldermen,  and  ten  capital  bur-  offomut 
gesses,  and  then  averred  acceptance  of  the  charter,  and 
that  the  defendant  was  elected  and  sworn  mayor  accord- 
ing to  the  directions  of  the  charter.  There  were  several 
replications  to  this  plea,  upon  which  several  issues  both 
in  law  and  in  fact  were  raised.  The  only  issue  in  fact 
which  is  material  to  the  question  decided  by  the  Court 
was,  whether  at  the  defendant's  election  in  1825  there 
were  present  a  majority  of  the  capital  burgesses.  At  the 
trial  before  Park  J.  at  tlie  Spring  assizes  for  the  county 
of  Stafford  1826,  the  facts,  as  far  as  they  relate  to  that 
issue,  were  as  follows :  By  the  charter,  the  corporation 
was  to  consist  of  a  mayor,  ten  aldermen,  and  ten  capital 
burgesses  ;  and  vacancies  in  the  body  of  aldermen  were 
to  be  filled  up  out  of  the  capital  burgesses.  On  the 
24th  October  1825,  the  defendant  was  elected  mayor. 
There  were  present  at  the  election  four  capital  bur- 
gesses and  eight  aldermen,  including  two  persons 
named  Turnock  and  Knight^  but  an  information  in 
quo  warranto  was  filed  against  them,  chai'ging  that 
they,  on  the  20th  of  September  1824,  exercised  the 
office  of  aldermen,  and  they  were  removed  from  that 
office  by  judgment  of  ouster  in  Hilary  term  1826. 
Turnock,  on  the  20th  of  September  1824,  had  been 
elected  an  alderman,  and  on  the  same  day,  in  his  stead, 
one  Rogers  was  elected  a  capital  burgess.  Turnock 
concurred  in  the  election  of  Rogers,  and  the  latter  exe- 
cuted the  office  of  capital  burgess  ever  after,  and 
Turnock  continued  from  that  time  to  exercise  the  oflke 
of  alderman  till  the  judgment  of  ouster.  On  the  14th  of 
October  1821,  Knight  was  elected  an  alderman,  and  in 
bis  stead  one  Hawthorn  was  elected  a  capital  burgess. 

S  L  4  Knight 


Tta*  Kt»a 
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Kttight  concurred  iu  ihat  electit 
ever  atler  us  »  capital  burge; 
Hav^born  were  elected  burges 
number  of  ten,  exclusive  of  7i 
had  been  elected  aldermen, 
justice  in  Ocloier  182*,  and  was  : 
lo  serve  the  office  until  he  wi 
elected  and  sworn  in  u  justice  in 
and  a}(tun  in  1»2J.  By  the  ten 
Sou  cannot  be  elticted  a  jubtice 
Upon  this  it  was  insisted,  that 
fendant  as  mayor  In  lt>'2S  was  I 
present  at  his  election  lour  i 
whereas  there  ought  (u  have  I: 
hand,  It  wah  cuntended  that  7\ 
were  present  at  the  election  i 
were  not,  in  point  of  law,  aide 
they  had  never  ceased  to  he  c 
that  were  so,  that  there  were  p 
capital  burgesses  and  six  aldem 
inclined  to  think  that  TWttoct 
to  be  capital  burgesses,  but  he 
a  verdict  for  the  defendant,  wi 
to  move  to  enter  a  verdict  foi 
having  found  accordingly,  a  ri 
Campbell  in  last  Easter  term  to 
crown,  against  which 


OldnaU  Russell  and  Bat/l 
Knight  and  Tumac/c  at  the  i 
election  in  18S5  were  not  a 
judgment  of  ouster  against  thi 
is  conclusive  to  show  that  in  1; 
meii  de  jnre,  and   in   fact  the 
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aldermen,  Rex  v.  The  Mayor  of  York(a)y  and  per  HoU  1826. 
royd  J.,  in  Rex  v.  Hughes,  (i)  Then  if  that  be  so,  they 
were  remitted  to  their  original  character  of  capital  bur-  ajsaxKU 
gesses,  and  must  be  considered  as  having  given  their 
votes  in  that  character,  which  they  might  rightfully  do, 
and  not  in  one  in  which  they  would  be  acting  wrong- 
fully. It  may  be  conceded  that  the  acceptance  of  the 
office  of  alderman,  where  the  election  is  valid,  and  the 
acceptance  gives  a  perfect  title,  operates  as  an  implied 
surrender  of  the  office  of  capital  burgess.  But  in  this 
case  the  party  never  acquired  a  legal  title  to  the  office 
of  alderman,  and  therefore  cannot  be  supposed  to  have 
intended  to  vacate  the  first  office.  The  acceptance  of  a 
new  lease  by  a  lessee  for  years  will,  generally  speaking, 
operate  as  the  surrender  of  a  prior  lease.  But  if  the 
new  lease  be  void,  acceptance  of  it  by  the  lessee  does 
not  operate  as  a  surrender,  Com.  Dig,  tit  Surrender^ 
I.  1,  2.,  Roe  d.  Ijord  Berkeley  v.  T^e  Archbishop  of 
York,  (c)  Besides,  a  corporate  officer  who  accepts  an 
office  incompatible  with  another,  does  not  surrender, 
but  vacates  the  first  office ;  and  then  the  presumption  is 
that  he  intended  to  resign  the  first,  provided  that  he 
was  legally  admitted  to  the  other  office.  Here  J\imock 
and  Knight  never  acquired  a  good  title  to  the  office  of 
alderman,  and,  therefore,  they  cannot  be  supposed  to 
have  resigned  that  of  capital  burgess. 

Baylcy  J.  I  am  of  opinion  that  the  defendant  has 
not  been  duly  elected  in  this  case,  and  that  the  verdict 
must  be  entered  for  the  crown.  It  is  conceded  that,  in 
order  to  make  a  good  election,  there  must  be  present 

(a)  5  7.  R.  66.  [b)  4  B,  tj-  C  368.  (c)  6  EaU,  85. 
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alderman  and  capital  burgess  are  incompatible.     These        1896. 
parties   accepted    the  offices    of  aldermen;    they  were 

.  The  Kfiro 

sworn  into  them ;  they  discharged  all  the  duties  of  them,  agamM 
and  if  six  years  had  elapsed  they  would  have  been  unim- 
peachable aldermen.  There  is  no  hardship  on  them  in 
holding,  that  the  legal  result  of  this  is^  that  they  ceased 
to  be  capital  burgesses.  On  the  contrary,  a  great  hard- 
ship would  result  to  other  parties  if  they  were  at  liberty 
now  to  say,  that  they  never  ceased  to  be  capital  bur- 
gesses. One  consequence  among  others  would  be, 
that  every  act  done  by  the  parties  introduced  into  their 
places  as  capital  burgesses,  would  be  illegal.  If,  in 
common  council,  they  concurred  in  giving  an  opinion 
or  a  vote,  they  would  be  liable  to  be  ousted  by  quo  war- 
ranto, and  treated  as  wrong  doers.  Besides,  on  the 
election  of  these  two  persons  as  aldermen,  the  corpora- 
tion state  there  is  a  vacancy  in  the  office  of  capital 
burgesses.  Knight  and  Turnock  concur  in  making  that 
statement,  and  Fowkc  and  Rogers  are  made  burgesses. 
Then  who  ought  to  suffer,  the  party  who  is  deceived, 
or  the  party  who  lends  himself  to  mislead  ?  It  is  the 
duty  of  a  person  elected  to  the  office  of  alderman  to 
ascertain  whether  he  is  legally  elected  or  not.  He  is  a 
party  to  the  election,  and  he,  at  his  peril,  is  bound  to 
take  care  that  it  is  a  valid  election  before  he  accepts  the 
office ;  and  if  it  turns  out  that  he  accepted  it  improperly, 
is  he  to  be  restored  to  every  thing  which  he  had  previ- 
ously given  up  ?  and  is  the  individual  introduced  into 
bis  place  to  be  treated  as  a  wrong  doer  and  to  be  en- 
tirely removed  ?  Suppose  there  was  a  compensation  for 
the  discharge  of  the  duties  of  a  capital  burgess,  who  ought 
to  have  it?  Clearly  the  man  who  from  the  year  1821 
down  to  the  election  in  1 825  discharged  these  duties,  and 
not  that   man  who  has   abstained  from   these  duties, 

and 
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again  to  the  office  which  you  previously  vacated,  but  1826. 
tliat  is  still  well  filled  by  the  person  introduced  into  it 
in  your  stead.  For  these  reasons,  I  am  of  opinion  ^^^^^^ 
that  Rogers  and  Hawthof-n  were  good  capita  burgesses 
(though  it  is  not  necessary  to  decide  that  question),  but 
that  neither  Tumock  or  Knight  was  a  capital  burgess  at 
the  time  of  the  election  in  1825,  and,  therefore,  the  re- 
quisite number  of  capital  burgesses  was  not  present  at 
the  time  of  that  election,  and  consequently  the  rule  for 
entering  a  verdict  for  the  crown  must  be  made  absolute. 

HoLROYD  J.  I  am  of  the  same  opinion.  It  does  not 
appear  to  me  that  the  least  doubt  can  be  entertained 
upon  this  question.  I  think  that  when  Tumock  and 
Knight  accepted  the  office  of  aldermen  to  which  they 
were  elected  (whether  legally  elected  or  not),  and  when 
they  took  upon  themselves  to  perform  the  duties  of  the 
office  to  which  they  were  admitted,  tliey  virtually  ceased 
from  that  moment  any  longer  to  fill  the  office  of  capital 
burgesses.  The  charter  directs  that  there  shall  be  a 
certain  number  of  aldermen  and  a  certain  number  of 
capital  burgesses.  It  is  admitted  that  if  any  of  the 
capital  burgesses  are  removed  so  as  to  become  good 
aldermen,  they  cease  to  be  capital  burgesses  from  the 
time  when  they  accept  the  office  of  aldermen.  It  ap- 
pears to  me,  too,  that  if  any  of  the  capital  burgesses 
take  upon  themselves  the  office  of  aldermen,  so  as  to  be 
aldermen  de  facto,  they  cease  to  be  capital  burgesses 
firom  the  moment  when  they  take  upon  themselves  the 
office  of  aldermen.  If  the  acceptance  of  the  office  of 
aldermen  did  not  operate  as  a  vacating  of  the  inferior 
office,  there  might,  under  the  circumstances  mentioned 
by  my  brother  Bayley^  be  more  than  the  full  number  of 

capital 
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1826. 

The  KiKO 
flftttfis! 

Huonis. 


capital  burgesses  required  by  the  charter,  or  two  per 
must  have  filled  the  same  office  at  the  same  time,  whk 
law  cannot  be.  That  circumstance  appears  to  me  t 
decisive  of  the  present  question,  l^he  effect  of  the  ! 
S2  G.  3.  c.  58.  5. 1.  is,  that  the  capital  burgesses 
have  performed  tlie  duties  of  that  office  for  the  s| 
of  six  years  cannot  be  removed.  And  as  by  the  cha 
the  same  person  cannot  at  the  same  time  fill  the  a 
of  alderman  and  that  of  capital  burgess,  it  follows 
the  aldermen  de  facto  could  not  during  that  period 
die  office  of  capital  burgesses,  but  that  from  the  i 
ment  of  their  acceptance  of  the  office  of  aldermen  t 
roust  have  ceased  to  be  capital  burgesses ;  and  thi 
the  lower  office  become  vacant  by  a  tnan's  acoeptin 

r 

higher,  his  subsequent  removal  from  the  higher  ol 
does  not  reinstate  him  in  the  inferior,  which  anoi 
person  holds,  and  which,  if  he  continues  to  hold 
six  years,  he  cannot  be  ousted  froBh.  The  rule 
entering  a  verdict  for  the  crown  must  therefore  be  a 
absolute. 


LinxEDALE  J.  I  am  entirely  of  the  same  opin 
In  this  case,  m  order  to  make  a  valid  election,  it 
necessary  that  there  should  be  present  six  capital  I 
gesses.  In  point  of  fact  there  were  only  four  pen 
who  at  that  time  were  in  possession  of  and  discfaai 
the  duties  of  that  office.  But  it  is  insisted,  as  there  v 
present  two  other  ()ersons  who  were  then  discharj 
the  duties  of  aldermen,  but  who  afterwards  appearec 
a  judgment  in  quo  warranto  to  have  had  no  rigb 
act  as  aldermen,  that  these  two  persons  are  there 
remitted  to  their  original  character  of  capital  burga 
and  that  although  they  appeared  at  the  election  in 

chart 
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character  of  aldermen,  yet  that  the  law  woaki  refer  their        i8S6. 
votes  to  the  legal  right  which  they  had,   and  would, 
therefore,  consider  them  as  given  in  their  eharaeter  of      ,y***^ 
capital  burgesses.     The  question  is,  whether  at  the  time 
of  the  election  they  were  in  point  of  law  capital  bur- 
gesses.    The  general  rule  is,  that  if  a  man  accepts  an 
office  incompatible  with  another,  it  operates  as  an  aban* 
donment  or  deprivation  of  the  first  office.     In  the  King 
V.  Trelawney  {a\  Lord  Mansfield  intimates  an  opinion 
(though   the   point  is  not '  there  decided)    that  if  the 
two  offices  of  steward  and  burgess  are  incompatible,  the 
acceptance  of  the  latter  would  imply  a  surrender  of  the 
former.     I  entirely  concur  in  that  opinion.    It  seems  to 
me  to  be  founded  upon  reason  and  principle,  and  great 
confusion  would  be  produced  if  it  were  not  so.     It  is 
conceded,  that  if  the  office  accepted  be  one  to  which  the 
party  has  a  good  title,  such  acceptance  will  operate  as  a 
surrender  or  deprivation  of  the  first  office ;  but  it  is  said 
that  the  acceptance  will  not  have  that  effect,  unless  the 
office  accepted  be  one  to  which  the  party  elected  can 
make  a  title.     It  seems  to  me,  that  if  the  acceptance  of 
an  incompatible  office  to  which  the  party  elected  has  a 
good  title,  operates  as  a  surrender  or  deprivation  of  a 
former  office,  that  the  acceptance  of  such  an  office  to 
which  he  has  no  title  will  have  the  same  legal  effect 
upon  the  well  known  principle,  that  a  party  shall  never 
be  permitted  to  take  advantage  of  his  own  wrong.    It  is 
the  duty  of  the  party  elected,  to  ascertain  before  he  ac- 
cepts an  office  whether  he  is  legally  entitled  to  it,  and  if 
he  accept  it  without  having  title,  the  very  acceptance  of 
it  is  a  wrongful  act,  and  the  law  considers  him  a  wrong 

(a)  ZBurr.  10X6. 

doer. 
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cient  In  support  of  such  an  bsue  the  first  piece  of  1826. 
evidence  would  be  that  Tttmock  and  Knight  had  been 
elected  into  a  new  office ;  but  that  would  not  be  of  itself 
sufficient,  for  they  might  not  think  proper  to  accept  it 
The  next  piece  of  evidence  would  be  that  they  were 
sworn  in,  — that  is  an  act  of  their  own ;  then  that  they 
actually  discharged  the  duties  of  the  office ;  and  further, 
that  they  voted  for  the  persons  who  were  to  succeed  them 
respectively  in  the  office  of  capital  burgesses ;  and  that 
the  latter  discharged  the  duties  of  the  office  of  capital 
burgesses.  It  seems  to  me,  upon  the  whole,  that  the 
acceptance  of  the  office  of  aldermen,  although  it  turned 
out  that  the  parties  who  accepted  it  had  no  title  to  it, 
operated  as  a  surrender  of  the  former  office,  and  there- 
forfe  that  at  the  moment  when  they  accepted  the  office  of 
aldermen  they  ceased  to  be  capital  burgesses,  and  that 
consequently  their  votes  could  not  be  received  as  capital 
burgesses  on  tlie  election  of  the  defendant.  The  rule 
for  entering  a  verdict  for  the  crown  must  therefore  be 
made  absolute. 

Rule  absolute. 


Channon  against  Patch. 


n[^HIS  was  an  action  of  trespass  tried  before  Little''  A  Immt  dur- 
dale  J.  at  the  Summer  assiaes  for  the  county  of  cut  down  ■one 
Devon  1825.    The  jury  found  a  verdict  for  the  plaintifi^  growing  upoo 

tbedemiaed 
preoiites,  which  were  unfit  for  timber :  Held,  that  as  tenant  for  life  or  jmn  would  hate 
'been  entitled  to  them,  if  thej  had  been  blown  down,  and  was  entitled  to  the  usufruct  ,of 
them  during  the  term,  the  lessor  could  not,-  by  wrongfully  sereriog  tiMm,  toquire  any 
right  to  them,  and  consequently  that  he  or  his  yendee  could  not  maintain  trespass  against 
the  tenant  for  taking  them. 

Vol.  V.  3  M  with 


CaunwN 
Patck. 
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de  injuria  generally  to  the  second,  on  which  issue  was        1826. 

joined.     It  appeared  in  evidence  that  5.  }V.  Butler,  Esq. 

was   now  by  descent   seised   of  the   reversion  of  the 
■ '  ■  . '  .  ■"  * 

demised  premises,  and  that  early  in  1824  he  had  caused 

all  the  timber  and  pollard  trees,  sound  and  unsotmd,  on 

the  estate  to  be  marked  ;  and  that  in  May  1824  he  had 

caused,  among  others,  two  pollard  oak  trees  (the  trees 
.      '  ■      "     .  «♦ 

in  question)  to  be  felled  which  grew  on  the  hedge  of  a 

field  parcel  of  the  demised  premises.     The  bark  was 

ripped  on  the   day  on  which  they  were   felled,  piled 

up  to  dry  on  the  ground  where  the  trees    were   cut^ 

and,  after   remaining  there   a  week,  carried   home  to 

Mr.  Buller^s.     The  trees   remained  where  they   were 

felled  till  early  in  the  month  of  November  following. 

About  the  latter  end  of  October  they  were  bought  of 

Mr,  Btdler,  with   another   tree  felled  in  an   adjoining 

*  * 

field,  for  145.  6d,,  and  paid  for  by  the  plaintiff;  and 
afterwards,  in  November^  they  were  removed  by  the  de- 
fendant,  subsequently  to  a  notice  forbidding  him  so  to 
do,  off  the  demised  premises,  and  carried  to  an  orchard, 
parcel  of  another  tenement  called  Pithayes,  which  was 
then  occupied  by  the  defendant  under  a  lease  of  the  same 
date  with  that  of  Buckwaters,  granted  by  the  same  lessor, 
and  to  which  also  Mr.  BuUer  was  in  like  manner  entided 
in  reversion.  There  was  no  house  on  Buckwata's*  farm, 
but  there  was  one  on  Pithayes  used  for  all  the  purposes 
wanted  in  respect  of  the  occupation  of  BuckaxUers^  and 
in  which  the  defendant  resided.     The  demised  premises 

were  forty-six  acres  in  the  whole,  partly  arable  and 

*  • 

pardy  pasture.  Afler  the  felling  of  the  two  pollard  trees 
in  Mav^  there  were  in  the  whole  upon  the  demised  pre- 
mises 142  oak  pollards  and  seventeen  ash  pollards, 
including  sound  and  rotten.    The  two  pollard  trees  for 

S  M  2  which 
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which  the  action  was  brought  were  found  by  the  jur 
have  been  pollards,  and  decayed,  and  only  fit  for  ] 
wood  at  the  time  when,  &c.,  and  also  at  the  date  of 
lease,  and  to  have  been  unfit  for  any  of  the  ordifl 
building  uses.  Supposing  there  had  been  a  farm*hc 
on  the  premises  corresponding  with  the  extent  of  A 
•materi  farm,  the  stock  of  wood  upon  it  properiy 
plicable  to  fire-bote  was  about  sufficient  for  two  ya 
consumption. 

Coleridge  for  the  plaintiff!   The  plaintiff  as  the  vox 
of  the  reversioner  was  entitled  to  these  trees,  fovBsiStk 
were  marked,  felled,  barked,  and  sold  by  die  revc 
sioner,  the  property  must  have  been  in  him  unless  t 
defendant  had  such  an  absolute  and  exclusive  right 
all  the  trees  on  the  estate  fit  for  fire-bote,  as  not  a 
made  the  acts  done  by  the  landlord  wrongful  and  actio 
able^  but  void,  so  that  they  vested  no  possession  in  hi 
But  a  tenant  for  years  at  common  law  has  not  any  e 
elusive  right  to  all  the  wood  fit  for  fire^wood,  his  right 
limited  to  wood  to  be  consumed  on  the  premises,  and 
can  only  take  such  as  is  sufficient  for  that  purpose,  (ff) 
that  were  not  so,  there  would  be  nothing  to  preveni 
tenant  from  selling  fire-wood,  yet  that  is  clearly  ill^ 
Ijyrd  Courtawn  v.  Ward,  {b)     The  analogy  between 
tenant's  right  to  estovers  and  common  of  estovers 
very  close.    Now  a  party  having  common  of  estovers 
the  woods  of  another  who  cuts  down  the  wood,  cann 
take  part  of  that  which  is  cut  down,  but  is  driven  to  1 
action.  Basset  v.  Maynard  (c),  Mati/s  case  (rf),  Ikm^ 


(a)  3  Bl  Conu  55,    C«.  LiU.  53  6. 

(c)  Cro.  EUx.  820.     Fitxh.  N.  B.  58.  159. 


(d)  9Bip.  lis  I. 

v.  Ket 
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CHAvinnr 


V.  Kendal  (a\  and  if  the  common  of  estovers  appertain  18S6. 
to  a  house,  it  must  be  spent  in  the  house,  and  not 
abroad,  Valentine  v.  Penny,  lb)  If  the  landlord,  there- 
fore, has  the  general  right,  or  has  only  a  right  con- 
current with  the  tenant,  two  consequences  follow:  he 
may  cut  so  long  as  he  leaves  sufficient  for  the  tenant 
subject  to  the  tenant's  right  of  action  for  the  entry^  if 
it  be  unlawful.  Secondly,  even  if  he  cuts  to  excess, 
and  does  not  leave  enough  for  the  tenant,  the  pro- 
perty in  the  trees  vests  in  him  or  his  vendee,  and  the 
tenant's  remedy  is  by  action.  It  is  not  stated  in  the 
pleadings  that  there  were  not  sufficient  pollards  left  for 
all  the  purposes  of  the  lessee,  and  it  lay  upon  the  de- 
fendant to  show  that.  Nor  is  it  found  that  a  sufficiency 
was  not  left,  but  merely  that  if  there  had  been  a  farm 
house  there  was  about  two  years'  consumption.  Sup- 
posing an  insufficient  quantity  were  left,  still  the  de- 
fendant had  no  right  to  take  the  trees  when  cut,  but 
should  have  brought  an  action  on  the  case  against  the 
landlord.  The  latter  had  at  least  some  right  to  the 
pollards  on  his  estate.  Although  they  were  decayed 
and  rotten,  they  still  formed  part  of  the  inheritance,  and 
did  not  pass  wholly  and  exclusively  to  the  tenant.  The 
general  principle  is,  that  all  trees,  whether  timber  or 
not,  are  parcel  of  the  inheritance.  If  demised  with  the 
land,  the  lessee  acquires  certain  rights  in  them,  viz.  to 
the  fruite  and  the  shade  in  one,  and  in  addition  to  that 
such  rights  as  the  grant  of  estovers  gives  in  the  other. 
The  landlord  can  cut  down  neither,  still  the  tree  when 
down  is  his. 

(a)  O0.  Jac.  2S6.  (P)  my,  145. 

S  M  S  Jeremy, 
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have  maintained  an  action  on  the  case  against  the  land-        1826. 
lord  for  wronfffully  cutting  them  down.  ^^ 

Judgment  for  the  defendant,  (a)       agamtt 

(a)  See  Sadgrove  ▼.  ICirby,  6  t.  2,  483.  and  I  Bos.  j-  Pull,  1 3. 


Le  Hunte  against  Hobson. 

Cyif  the  hearing  of  this  cause  before  Lord  Giffbrdj  the  '^^f^!'^ 

Master  of  the  Rolls,  on  the  28th  day  of  Jpril  1825)  cuted,  denied 
his  Lordship  directed  the  following  case  to  be  stated  for  «  On  the  au 

^t  rxi_*     ^        .  tainment  of  the 

the  opmion  of  this  Court :  age  of  twenty- 

James  Le  Htmte^  formerly  of  Artrament  in  Ireland^  eMesTIra^of 
being,  at  the  time  of  making  his  will  hereinafter  men-  ^*  ^^^J^Ib 
tioned,  and  from  thence  until  the  time  of  his  death,  *".-?•  ^  ^^ 

said  ton  for 

seised  in  fee   simple  of  divers  messuages,  farms,  and  life,  remainder 

tohis  first  and 

lands  situate  in  the  county  of  Pemlnvke^  and  bemg  of  every  other  ton 

,        ,  J.  .  .     -  J        J       .      j»  in  strict  lettle- 

sound  and  disposmg  mind,  memory,  and  understandmg,  ment,  and  to  on 
duly  made  and  published  his  last  will  and  testament  in  Qf^^JJ^!^ 
writing,  bearing  date  the  20th  day  of  December  1779,  £,^iT^ 
which  was  duly  executed  and  attested  as  by  law  is  re-  f^^l"  **" 

•^  *'  tained  the  age 

quired  for  passing  real  estates,  and  he  thereby  gave  and  of  tjrenty-one, 

sunered  a  reoo* 

devised  as  follows,  that  is  to  say :  ^'  I  give  and  devise  very  to  the  use 

of  himself  in 

my  real  estate  in  Pembrokeshire  to  Daniel  Stanford,  Elsq.  fee,  and  died, 
and  the  Rev.  Dr.  Harvey^  and  their  heirs,  until  some  ^ho  died  an ' 
son  of  Major  George  Le  Hunte  shall  attain  his  age  of  J^'ScS^a^" 
twenty-one  years,  on  special  trust,  nevertheless  that  they  $Jf ^fd  »o 

and  their  heirs,  or  the  heir  of  the  survivor  of  them,  of  G.-ff.  at- 
tained the  age 

shall,  during  that  period,  out  of  the  issues  and  profits  of  twenty-one, 

and  left  a  son, 

thereof  pay  a  debt  charged  to  be  due  by  my  late  uncle  still  living: 

•  Held,tSttiii8 

Richard  Le  Hunte  to  one  Hmnflamer,  a  mercer  of  Kid"  son  of  the  se- 
derminsta-,  or  his  representatives,  of  75/.,  with  interest;  q,  jy.  took  an 

Q  \Jf   A  «»rl  Mtatetall  under 

3M  4  and  ^j^^. 


/ 


IN  THE  Seventh  Year  of  GEORGE  IV.  905 

on  the  21st day  of MarchlSiSfleavingBichardLeHuiUef        1826. 
his  only  souj  and  the  defendants  M(iria  Hobson,  Sophia     ,     „ 
Le  HuntCf  and  Louisa  Le  HurUCj  all  infants,  his  only        ag^dnu 

rr«L       1  HOISOM. 

daughters,  and  no  other  issue,  him  surviving.  The  last 
named  Richard  Le  Htmte  died  in  September  \S2\y  an 
infant,  without  ever  having  been  married,  leaving  the 
defendants  Maria  Hobson^  Sophia  Le  Hunter  and  Louisa 
Le  Huntef  his  only  sisters  and  coheiresses  at  law  him 
surviving.  The  said  W.  A.  Le  Hunfe^  the  second  son  of 
Major  G.  Le  Hunle^  attained  his  age  of  twenty-one  years 
about  the  year  1791,  and  he  died  on  the  9th  day  of 
February  1 820,  leaving  the  complainant,  his  eldest  son 
and  heir  at  law,  him  surviving. 

I 

Rolfe  for  the  plaintiff.  Under  the  will  of  James  Le 
HutUe,  the  plaintiff  is  entitled  to  an  estate  tail  in  the 
lands  in  question.  The  testator,  after  several  preliminary 
devises,  gives  the  estate  to  the  eldest  son  of  Major  George 
Le  Hunte  for  life,  remainder  to  his  first  and  other  sons 
in  strict  settlement.  Richard^  the  eldest  son,  took  under 
that  devise  an  estate  for  life  only,  and  the  recovery 
suffered  by  him  was  unavailing.  }t  will  be  said  that 
the  remainder  to  his  first  and  other  sons  had  the  efiect 
of  giving  Richard  an  estate  tail,  in  order  to  carry  into 
effect  the  general  intent  of  the  testator.  But  in  this  case 
there  is  no  difficulty  as  to  that,  and  the  words,  giving 
the  estate  to  his  sons  as  purchasers,  mpst  be  construed 
as  words  of  purchase  and  not  of  limitation,  unless  the 
latter  construction  be  necessary  in  order  to  give  efiect 
to  the  general  intent  of  the  testator,  AUanson  v.  Clithe" 
row.  (a)     There  is  no  ambiguity  in  the  meaning  of  the 

(ci)  1  Ves,  sen.  Q4* 

words, 


CASKS  IN  TRINITY  TEaM 

words,  "  in  strict  settlement,"  by  which  the  estate  fpim 
to  tile  sons  of  Rkltard  is  described,  tbey  mean  tJiHt  tb 
father  should  take  an  estate  for  life,  and  the  first  tm 
other  sons  an  estate  tail  successive,  (a)  Bui  if  they  wcn 
ambiguous  those  words  should  be  rejected^  and  tbo 
the  sous  would  take  an  estate  for  Ule.  It  may,  however 
be  argued,  that  although  Rkhaui  Lc  Hunte  took  for  life 
aod  his  sons  for  life,  still,  in  the  limitation  over  to  Um 
second  son  of  Major  Le  Hunte,  there  are  no  word&Ol 
limitation  to  the  children,  but  it  cannot  be  ima^ued  th« 
the  testator  did  not  intend  to  limit  the  estate  to  them  ii: 
the  same  manner  as  to  the  children  of  Richard  the  eJdesI 
Bon.  The  words  of  the  will  very  fairly  admit  of  such  t 
construction,  for  after  the  devise  to  the  eldest  son  aiK 
to  his  sons,  the  testator  says,  and  soon,  to  everj-  sod  a 
Major  Le  Htmle.  The  words  so  on  ^ply  as  well  lo  the 
devise  to  the  i^andchildren  of  Major  L£  HuMe,  as  u 
the  devise  to  his  younger  sons.  Besides,  the  formei 
pan  of.the  will  shows  that  the  devise  is  to  the  eldee 
son  for  the  time  being  on  his  attaining  the  age  a 
twen^-oae,  now  had  Richard  died  under  twenty-<ffie 
the  second  son  would  have  been  the  first  taking  nodei 
the  devise  by  the  description  of  the  eldest  son  of  Majoi 
Ijb  Huate  for  the  time  being,  and  then  there  woiil< 
have  been  an  express  limitation  to  bis  children ;  sud 
a  construction  must,  therefore,  be  put  upon  the  will,  & 
will  give  the  estate  to  the  cliiidr^  of  the  second  sou 
although  his  elder  brother  lived  to.  attain  the  age  c 
twenty-one,  for  it  cannot  be  supposed  that  the  teslato 
intended  that  such  a  circumstance  should  make  an; 
diliiirence  to  the  children. 


(n)   See  Raicrli  v.  A'tngfAy,  I 


HoitoK. 


IN   THE   S£V£NTH   YeAB  OF   GEORGE  IV.  907 

Tindal  contii.     Richard j  die  eldest  son  of  Major  L^       1826. 
HuntCj  took  an  estate  tail,  and  the  recovery  suffered  by 
him  was  good ;  the  estate,  therefore,  is  now  the  property       ^««*^ 
of  his  three  daughters  in  fee.     The  words  of  the  devise 
are,  *^  On  the  attainment  of  the  age  of  twenty-one  yea^ 
of  the  eldest  son  of  Major  G.  LeHuntCj  I  give  the  same 
real  estate  to  the  said  son  for  life,  remainder  to  his  first 
and  every  other  son  in  strict  settlement^  &c."     Now«  it 
is  clear  that  the  word  son  may  mean  issue^  if  that  con- 
struction is  necessary  to  effectuate  the  general  intention 
of  the  testator,  Sondcn/s  case  (a),  Wildes  case  (i),  WhoT' 
ton  v.  Gresham  (c),  Charlton  v.  Craven  (d),  Robinson  v. 
Robinson,  {e)     The  question  then  is,  whether  the  testator 
appears  to  have  had  any  general  object  in  view  which 
cannot  be  carried  into  effect  without  putting  such  a  con- 
struction upon  the  words  of  his  will*     It  is  clear  that 
the  family  of  Major  George  Le  Hunte  was  the  object  of 
the  testator's  bounty,  and  that  he  did  not  intend  the 
estate  to  go  over  until  the  whole  of  that  fiimily  should 
be  extinct.     The  devise  extends  not  only  to  the  children 
who  were  living  at  the  time  when  the  will  was  roade,  but 
to  those  who  might  be  born  afterwards.    Now  it  is  a 
principle  of  law,  that  an  estate  cannot  be  limited  to  an 
unborn  son  for  life,  and  afterwards  to  his  son;  and, 
therefore,  as  it  is  necessary  to  hold  in  order  to  cari^y  the 
testator's  general  intention  into  effect,  that  every  son  of 
Major  Le  Hunte  was  capable  of  taking  the  estate,  and . 
as  it  must  be  presumed  that  he  intended  all  the  sons  to 
take  in  the  same  manner,  they  must  all  take,  if  at  all,  an 

(a)  9  Co.  127.  (6)  6  Co.  17.  (c)  2  W.Jlil,  1083. 

(d)  Cited  by  Preston,  arg.  in  Meltish  ▼.  MeUitk,  SB.^a  524. 

(e)  1  J?ttrr.  38. 

estate 
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entitled  to  an  estate  tail  in  the  land  in  PembrokesJiire  by        ]  826. 
virtue  of  the  said  will.  -    „ 

LttL   HUMn 

C.  Abbott.  agamu 


J.  Bayley. 

G.  S.  HOLBOYD. 


HoBSoy. 


James  Saunderson,  Ann  his  Wife,  and  Lydia 
White,  Spinster,  against  Griffiths. 

T^ECLARATION  stated  that  by  an  agreement  made  ^"^•^"'^ 

between  the  plaintiffs  ^nd  the  defendant,  the  plain-  «id  B.,  the  de- 
claration tuitcdy 
tiifs  agreed  to  let  to  the  defendant  certain  premises  therein  that  the  plain- 
described.     The  agreement  was  then  set  out.    Aver-  to  let  to  tblde- 
ment  that  the  defendant  became  and^was  tenant  to  the  h^;\bS^ 
said  plaintiffs  of  the  premises  upon  the  terms  mentioned  ^*^*^^JJ^^o 
in  the  agreement,  and  was  put  into  possession;  and  in  the  plaintiflft, 
consideration  of  the  premises,  and  that  the  plaintifis  had  deration  that 

the  plaintiffs 

then  and  there  undertaken,  and  promised  the  defendant  had  promiaed 

the  defendant 

to  do  and  perform  all  things  in  the  said  agreement  by  to  perfonn  all 
them  to  be  done  and  performed,  he  the  defendant  under-  ^^^^^x,  i^ 
took  and  faithfully  promised  the  said  plaintiff  that  he,  ^^^  the^' 
during  the  continuance  of  his  tenancy,  would  perform  ^J^Mk*  **"*" 
the    terms   and    conditions    thereinbefore    particularly  The  agreement 

*  "    given  in  en« 

mentioned.     Several  breaches  were  assigned   for  not  dence  pur- 
ported to  be 
repairing  during  the  term,  underletting  without  licence,  made  by  an 

and  for  not  using  the  farm  in  a  husbandlike  manner,  wife  of  ^.  and 

Another  count  stated  that  in  consideration  that  the  de-  J^  had^tuiMe- 

quently  re- 
<eei?ed  rent  from  the  tenant :  Held,  that  the  consideration  was  not  proved  as  alleged,  inas- 
much as  A.  was  not  bound  bj  the  agreement  before  the  receipt  of  rent,  and  therefore  was 
not  a  joint  contractor  ab  initio.  Another  count  stated,  that  the  defendant  was  tenant 
to  the  plaintiffs,  and  in  consideratbn  had  promised  to  use  the  lands  in  a  husbandlike 
manner.  The  proof  was,  that  he  had  agreed  to  farm  the  land  in  a  huabandlike  manner, 
to  be  kept  constantly  in  grass  :  Held,  that  this  also  was  a  variance. 

fendant 
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fendant  had  become  and  was  tenant  to  tite  said  plamtMs 
or  a  ceruun  other  farm-lands  and  premises,  being  the 
freehold  of  the  said  Ann  and  Lydta,  he  the  defendant 
undertook  and  promised  to  use  the  lands  ia  a  husbAod- 
like  manner.  At  the  trial  at  the  Spring  assizes  1826, 
before  the  justices  of  the  Court  of  Great  Sessions  for  the 
county  of  Glamorgan,  the  plaintifls  proved  an  agreement 
for  a  lease  made  on  the  1st  of  Febrvari/  1823,  between 
A.  Murray^  agent,  on  behalf  of  Miss  ffhitc  of  Pari 
Slrect,  London,  and  Mrs.  Saimdcrstm  of  Brighion,  of  the 
one  part,  and  the  defendant  of  the  other  part,  whereby 
the  said  A.  Murray,  on  behalf  of  Miss  fVJiUe  and  Mrs. 
Saunderson,  agreed  to  let  unto  the  defendant  all  thol 
part  of  the  grass  lands  south  of  Miskin  House,  formerly 
occupied  by  Lewis  Williams,  containing  about  fidy-seven 
acres,  and  the  defendant  agreed  to  a  term  for  one  year 
from  that  date,  lo  continue  in  force  from  year  to  year, 
and  to  farm  the  land  in  u  i^ood  and  hiisbandtlke  manner, 
to  be  kept  constantly  in  grass,  and  to  bestow  all  the 
muck  and  manure  made  upon  the  lands  yearly ;  the  de- 
fendant also  agreed  to  take  the  grass  occupied  by  Thonua 
Williams  of  Miskin  House,  from  the  2d  of  ^ugtdst  next, 
at  the  yearly  rent  of  57l.  for  the  land  south  of  Misiin 
Road,  and  S5l.  for  the  lands  occupied  by  Thomas  H'il- 
Hams  of  Miskin  House,  the  term  to  commence  the  2d  of 
February  1822,  for  the  first  parcel,  and  the  2d  day  of 
Atigust  for  the  second  parcel.  There  were  stipulations 
by  the  tenant  not  to  let  or  underlet  without  the  land- 
lord's licence,  to  keep  in  repair  all  gates,  &c.  There 
was  a  stipulation  by  the  landlord  to  put  the  fences  and 
premises  into  repair  as  soon  as  convenient,  to  allov 
rough  timber  for  the  defendant's  repair  to  be  marked 
and  pointed  out  by  the  steward,  and  the  parties  were  to 

enter 


IN  THE  Seventh  Year  of  GEORGE  IV.  91 1 

enter  into  and  execute  a  lease  of  the  above  pretoiises;       1886. 
and  this  afiTOement  was  AmeA  by  A.  Murrm  and  tfce    ^ 
defendant.     Murray  proved  that  he  demanded  lihe  rent       t^pmst 

GftirriTRs. 

from  the  defendant  for  Mr.  and  Mrs.  Saunderson  and 
Miss  White ;  that  he  had  received  the  same  for  Mr.  and 
Mrs.  Saunderson  and  Miss  Whiie^  and  diat  he  had  paid 
over  one  moiety  to  Mrs.  Saunderson,  by  the  direction  of 
her  husband,  and  the  other  moietf  to  Miss  White.     It 
was  objected  that  there  was  a  variance  between  the 
agreement  declared  on  in  the  first  count  and  that  given 
in  evidence,  the  agreement  declared  on  being  described 
to  have  been  made  by  the  three  plaintiffi)  and  that 
given  in  evidence  only  purporting  to  have  been  made 
on  behalf  of  two ;  and  that  the  sane  objection  applied 
to  the  other  count,  for  the  consideration  there  stated  for 
the  promise  was  that  the  defendant  had  become  tenant 
to  the  three  pbdntiffi,  whereas  he  was  tenant  only  to 
two.     The  learned  Judges  were  of  opinion  that  the  ob- 
jections were  fetal,  and  the  plaintiffs  were  nonsuited.    A 
rule  to  set  aside  the  nonsuit  was  obtained  in  last  Easter 
term,  against  which 

Malkin  and  Whitcombe  now  showed  cause.  The 
agreement  set  out  in  the  first  count  of  the  declaration  is 
stated  to  be  an  agreement  made  by  the  three  plaintift. 
The  agreement  proved  only  purported  to  be  the  agree^ 
ment  of  two.  It  was  necessary  to  prove  that  the  agre&- 
m«it  was  the  agreement  of  the  three  ab  initio^  becauae 
the  promise  to  perform  the  stipulations  therein  eontaineii 
on  the  part  of  the  pUuntiffi  is  allied  as  the  Goii8idenitioi& 
for  the  promise  of  the  defendant ;  and  if  there  was  any 
period  during  which  any  one  of  the  ^aintifi  was  not 
bound  to  perform  the  stipulations,  the  consideration  is 

not 
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grass  is  not  a  qaalification  of  the  agreement  to  use  the  18S6. 

farm  in  a  husbandlike  manner ;   for  the  keepinsr  of  the  „  — — — 

land  in  grass  would  be  according  to  good  husbandry.  qywut 


OBimtHi. 


Baylet  J.  I  am  of  opinion  that  the  nonsuit  in  this^ 
case  was  right  Looking  at  the  form  of  the  first  count 
of  the  declaration,  and  the  nature  of  the  consideration 
there  stated  for  the  promise  made  by  the  defendant,  I 
am  of  opinion,  that  in  order  to  support  that  count,  there 
ought  to  have  been  proof  of  an  agreement  to  which  the 
husband  was  a  party  ab  initio,,  and  that  proof  of  a  sub- 
sequent ratification  by  him  of  an  agreement  to  which  he 
was  originally  no  party,  was  not  sufficient.  There  was 
a  contract  of  demise  in  writing,  and  therefore  no  parol 
evidence  to  explain  or  vary  that  contract  was  admissible. 
The  agreement  imports  to  have  been  made  by  Murray^ 
as  the  agent  of  Mrs.  Sauuderson  and  Miss  White.  Mr. 
Saunderson  was  a  stranger  to  that  agreement,  unless  his 
subsequent  ratification  of  it  made  him  a  party  to  it. 
We  have  been  pressed  with  the  maxim,  omnis  ratihabitio 
retrotrahitur  et  mandato  sequiparatur ;  but  I  think,  that 
when  the  nature  of  the  contract  stated  in  the  fijrst  count 
of  the  declaration  is  considered,  it  is  apparent  that  the 
subsequent  ratification  was  not  equivalent  to  a  previous 
authority.  The  contract,  at  the  time  when  it  was  made, 
was  intended  to  give  to  the  landlord  and  the  tenant  a 
right  of  action  against  each  other  for  the  breach  of 
any  of  the  stipulations  entered  into  by  them  respec- 
tively. Now,  suppose  within  six  months  after  the  tenancy 
had  commenced,  and  before  any  rent  had  been  paid, 
the  tenant  had  brought  an  action  upon  the  agreement 
against  Mr.  and  Mrs.  Saunderson  and  Miss  White  for  not 
repairing,  he  must  have  been  nonsuited,  because  he  would 

Vol.  V.  8  N  nbt 
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fanning  it  in  a  hnsbandlike  manner,  still  there  may  be        IS96* 
some  cases  in  which  it  would  not  be  so.     It  was  there-    ^  *■""" 

SAVKvciisoir 

fore  a  qualification  of  the  previous  stipulation,  and  ought  ^  ^^^ 
to  have  been  stated  in  the  declaration  as  part  of  the 
description  of  the  contract.  Upon  the  whole,  I  think 
that  the  plaintiffs  were  not  entitled  to  recover  upon  any 
of  the  counts  in  this  declaration,  and  that  the  rule  for 
setting  aside  the  nojjsuit  must  therefore  be  discharged. 

HoLROTD  J.  I  think  that  the  agreement  set  out  in 
the  first  count  of  the  declaration,  and  there  stated  to  be 
the  consideration  for  the  promise  made  by  the  defend- 
ant, was  not  proved,  because  the  agreement  proved  was 
not  a  joint  agreement  by  the  husband  and  wife  to  demise 
the  land.  It  was  either  the  agreement  of  the  agent 
or  of  the  persons  for  whom  he  professed  to  be  the 
agent.  Taking  it  to  be  the  agreement  of  the  other 
persons  from  whom  he  assumed  to  derive  his  authority,  rt 
was  then  only  the  agreement  of  two  persons,  and  was  not, 
in  point  of  law,  the  agreement  of  the  husband.  It  was 
said,  however,  that  he  at  a  subsequent  time  assented  to 
that  agreement,  and  that  such  subsequent  assent  made 
it  his  agreement  ab  initio.  There  might  have  been  some 
weight  in  that  argument,  if  the  agent  at  the  time  when 
he  made  the  agreement  had  professed  to  have  authority 
to  act  for  the  husband,  because  then  the  subsequent 
ratification  would  have  been  a  recognition  of  the  autho- 
rity which  the  agent  assumed  to  have  when  he  made 
the  agreement.  But  here  the  husband  never  previously 
authorized  the  agent  to  make  the  agreement  on  his  be- 
half, nor  is  he  named  as  a  party  for  whom  the  latter 
professed  to  act.  The  sij^bsequent  receipt  of  rent  by  the 
husband,  cannot  make  him  a  joint  contractor  ab  initio 

3  N  2  with 
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will)  the  persons  for  whom  the  agent  had  autborit 
act.  It  could  amount  only  to  an  iickiiowledgment 
the  dtfeiidanl  was  his  tenant,  and  U  mifjhl  have 
efTcct  or  bintlinjr  the  husbiiiid  so  far  as  to  prevent 
irom  turning;  tliu  tvimnt  out  of  possession.  The  (o\ 
sectiua  of  the  »tatuti:  of  frauds  enacts,  "  that  no  ad 
shall  be  brought  upon  any  contract  or  sale  uf  Ui 
tenvmenls,  or  hereditaments,  ornny  interest  iti  ore 
cernin^;  tliem,  unless  tlie  agreement  upon  wliU-h  *i 
action  shall  bu  brought,  or  some  memoraiidum  or  n 
tWereof,  shall  bo  in  writint*,  signed  by  tlic  parly 
be  charged  therewith,  or  soniu  other  person  tbcmii 
by  him  lawfully  authorizetl."  Now  I  think  that  thi 
was  no  note  in  uriting  in  this  case  to  show  that  t 
was  the  contract  of  (he  husband,  nnd  supposing  thii 
amount  to  au  agn;emenl  to  demise  in  fulure,  it  wo 
still  he  an  agreement  concerning  land,  and  would,  a 
seems  to  nie,  fail  within  the  fourth  section  of  the  stat 
of  frnu<Is;  but  whether  that  be  so  or  not,  I  think  tli 
was  in  this  ciise  no  proof  of  a  joint  contract  by  llie  h 
band  and  wife,  and  that  the  mere  acceptance  of  rent 
the  husband  would  not  make  that  his  contract,  which 
the  face  of  it  did  not  import  to  have  been  made  in 
behalf.  I  also  think  that  the  other  CQunt  was  not  s 
ported  by  proof,  because  there  was  not  any  unquuli 
stipulation  to  use  the  land  in  a  husbandlike  manner, 
so  to  use  it  keeping  it  in  grass.  The  rule  for  seti 
aside  the  nonsuit  must  therefore  be  discharged. 

Rule  discbarj 
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1826. 


Earl  of  Sefton  and  Another  against  Court. 


'^I^HIS  was  a  feigned  issue  tried  under  the  provisions  of  ^«  ^ord,  of » 

-*■  t*  '  manor  may 

an  act  of  parliament  passed  in  1822,  for  inclosing  a  bavo,  in  nipect 
certain  common  or  tract  of  waste  land,  called  Burlish  common  land 

•      •  •      _ 

Common^  in  the  manor  ^nd  chapelry  oi Louoer  Mitton^  maoorranght 
in  the  parish  of  Kidderminster,  in  the  county  of  Worcester.  ^^^^""^ 
The  plaintiffs  by  their  declaration  alleged,  that  they  were  common  of  an 
entitled  to  rights  of  common  in  the  waste  lands  of  the  ma-  manor, 
nor  of  Mitton  for  sheep  in  respect  of  their  freehold  lands, 
in  the  parish  and  manor  of  Kidderminster,  viz.  115  acres 
of  land  in  the  occupation  of  W,  Jones,  called  Burlish  Farm^ 
otherwise  BircJiin  Coppice  Farm,  and  144?  acres  of  land  in 
the  occupation  of  W.  Homblower,  called  Blackstone  Farm. 
This  was  denied  by  the  plea.     At  the  trial  before  Gar^ 
row  B.,  at  the  Spring  assizes  for  the  county  of  Worcester 
J  826,  the  following  appeared  to  be  tlie  facts  of  the  case. 
Prior  to  1817  Lord  Folexf  was  seised  in  fee  of  the  two 
farms  mentioned  in  the  declaration,  and  by  indentures 
of  lease  and  release,  lie,  in  May  1817,  conveyed  the 
whole  of  his  estates  to   the   plaintiffs  in  trust,  to  pay 
certain  incumbrances.     The  defendant  was  the  commis^ 
sioner  named  under  the  inclosure  act.    Blackstone  Farm 
consisted  of  14'4  acres;    40  acres  of  these,  before  the 
year  1774,  were  common  or  waste  land,  and  part  of 
Kiddermi7ister  Common  and  104  acres  were  old  inclo- 
sures.     Burlish  or  Birchin  Coppice  Farm  consisted  of 
115  acres;  of  these,  62  acres,  before  1795,  were  wood 
land,  and  were  called  Burlish  Wood  or  Birchin  Coppices 
and  5S  acres,  before  the  year  1774^  were  common  or 

S  N  S  waste 
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waste  and  common  lands  in  the  manor  of  Mitton^  and       1SS6. 
that  no  such  right  could  have   been   acquired  subse-  . 

£iurl  of  Smov 

quently  to  that  period,  inasmuch  as  the  lords  of  that  agpmtt 
manor  were  incapable  of  making  a  grant.  It  was  con- 
tended further,  that  even  if  such  a  right  could  exist 
in  point  of  law,  the  evidence  was  not  sufficient  to  show 
that  it  existed  in  fact,  because  the  exercise  of  the 
right  might  be  referred  to  those  lands,  which,  before 
1774,  were  inclosed.  The  learned  Judge  directed 
the  jury  to  find  a  general  verdict  for  the  plaintiff,  but 
reserved  liberty  to  the  defendants  to.  move  to  confine 
the  verdict  to  such  part  of  the  land  as  consisted  of  the 
old  inclosures  prior  to  the  year  1774,  and  to  enter  a 
verdict  for  the  defendant  as  to  all  the  rest  of  the  Black" 
stone  Farm  J  and  also,  as  to  the  whole  of  the  Burlish  Farm^ 
otherwise  Birchin  Coppice  Farm,  A  rule-  nisi  having 
been  obtained  for  that  purpose, 

Campbell  and  O.  W.  Russell  now  showed  cause.     The 
jury  having  found  that  a  right  of  common  belonged  to 
the  plaintiffs  in  respect  of  the  lands  which  were  in- 
closed since  the  year  1774,  as  well  as  those  inclosed 
before  that  time,  the  first  question  is,  whether  such  a 
right  could  by  law  exist  in  respect   of  lands  which, 
before   1774,    were    waste   lands,  subject   to  rights  of 
common.     As  to  that  question,  if  there  can  be  a  legal 
origin  of  the  exercise  of  such  a  right,  it  ought  to  be 
presumed,   for  it  ought  not  to  be  taken  for  granted, 
that  for  nearly  fifty  years  the  tenants  of  these  farms 
have  been  guilty  of  a  series  of  trespasses.     Before  1774 
Mr.  Foley  was  seised  in  fee  of  the  old  inclosed  part  of 
Blackstone  Farm^  and  he  was  also  seised  in  fee  of  the 
soil  in  the  uninclosed  waste  as  lord  of  the  manor,  and 
when  he  turned  his  own  cattle  on  the  waste  of  his  own 

3  N  4  manor) 
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The  objection  is,  that  the  plaintiffs  are  not  entitled  to  a        1826. 

riffht  of  common  in  respect  of  those  lands  which  were  _   *"""" 
°  '^  Earlof  SiffTOV 

formerly  part  of  Kidderminster  Common^  and  were  agamtt 
allotted  to  Lord  Fdei/'s  ancestor  under  the  inclosure 
act.  It  is  said,  first,  that  in  point  of  law  no  such  right 
could  exist  in  respect  of  unindosed  waste  lands,  on 
which  there  were  rights  of  common;  and,  secondly, 
that  in  point  of  fact  no  such  right  did  exist*  I  think, 
that  in  point  of  law,  the  lord  of  a  manor  may,  in  respect 
of  his  right  of  soil  in  the  waste  commonable  lands  of 
his  manor,  have  a  right  to  turn  )iis  own  cattle  on  the 
waste  or  common  lands  of  another  manor.  The  lord  is 
seised  in  fee  of  the  waste;  and  although  he  may  before 
the' time  of  legal  memory  have  granted  to  others  a  right 
of  common  on  that  waste,  yet  he  may  also,  before  he 
made  any  such  grant,  have  had  granted  to  him  the  pri- 
vilege of  turning  his  own  cattle  on  the  waste  of  an 
adjoining  manor. '  I  think,  therefore,  that  in  point  of 
law  the  lord  of  this  manor  may  have  had  a  right  of  com- 
mon in  respect  of  those  lands,  which  before  the  year 
1774<  were  subject  to  right  of  common.  But  I  have 
great  difficulty  in  saying  that  there  was  any  evidence  to 
shoW  that  in  fact  such  a  right  existed*  If  the  lord  besides 
the  newly  inclosed  lands,  had  no  other  lands  in  respect 
of  which  he  claimed  to  have  a  right  of  turning  his  sheep 
upon  Burlish  Common^  the  fact  of  his  having  turned  on 
even  since  1774  would  have  been  evidence  of  his  having 
a  right  in  respect  of  those  newly  inclosed  lands;  but 
that  would  be  a  very  different  case  from  the  present,  for 
here  the  lord  claims  to  have  a  right  in  respect  of  other 
lands,  as  well  as  the  newly  inclosed  lands.  There  was 
no  evidence  that  any  person  before  the  inclosure  had 
ever  turned  on  in  respect  of  the  allotments,  and  in  the 
absence  of  all  evidence,  it  ought  not  to  have  been  pre- 

ramed 


IN  THE  Seventh  Year  op  GEORGE  IV.  983 

1826. 


John  Wynne  against  Griffith,  (a) 

'^pHE  following  case  was  sent  by  the  Master  of  the  C.  and  ff.  R. 

n   M     r       1  .    .  n  1  .     ^  seised  in  fee  of 

Koils  for  the  opinion  of  this  Court :  certain  estates 

By  indentures  of  lease  and  release,  bearing  date  re-  release  of  the 
spectively  the  1st  and  2d  days  of  Jujie  1750,  the  release  1750^  and  a"^ 
being  made  between  Humphrey  Robeits  and  Dorothy  his  ^"^U^ 
wife,  Mary  RobertSy  spinster,  daughter  and  heir  apparent  **'®™  to  such 
of  the  said  Humphrey  Roberts  and  Dorothy  his  wife,  and  j^*  ^»  »n^  ^* 
Catherine  Roberts^  widow,  of  the  first  part ;  John  Salus^  ^«  R»  should, 

bj  deed  eze« 

bury  and  John  Ellis  of  the  second  part ;  and  Robert  Wynne  cuted  in  the 
and  Owen  Holland  of  the  third  part ;  and  by  a  common  two  witneiset, 
recovery  suffered  in  pursuance  thereof  on  the  8th  of  Sep-  S^uJtofap-"* 
tember  1750,  certain  lands,  the  estate  and  inheritance  of  JJ""^*"** /f 

'  '  to  part  to  tire 

the  said  Humphrey  Roberts^  and  certain  other  lands,  the  ^  ^  ^'  ^^J 

^     '^  ^  '         life,  and  sub- 

inheritance  of  the  said  Catherine  Roberts^  and  certain  i^^  ^  ^•*»  Mfe 

estate  as  to  that 

Other  lands  therein  described  to  have  been  theretofore  part ;  and  as  to 

the  whole  of 

purchased  by  the  said  Humphrey  Roberts^  and  all  other  the  residue,  in 
the   messuages,    lands,    tenements,    and    hereditaments  pointment,  to 
whatsoever  of  them  the  said  Humphrey  Roberts^  Dorothy  ^  ^-^  fee. 
his  wife,  Mary  Roberts  and  Catherine  Roberts,  or  any  of  S-'ihelzd^Orta- 
them,  in  the  parishes  therein  mentioned,  and  elsewhere  ^  ^'^^^  (**i* 

'  execution  of 

in  the  county  of  Carnarvon,  with  their  appurtenances,  ^^ch  by  the 

,  "^  '  ^^  parties  of  Uie 

were  limited  to  the  use  and  behoof  of  such  person  and  second  part  was 

attested  by 

persons  and  for  such  estate  and  estates,  and  subject  to  three  witnesses) 

I  .  ,.     .     ^.  1.  .  ,  between  certain 

such  provisoes,  limitations,  trusts,  conditions,  and  agree-  persons  therein 

named  of  the 
first  part ;  C. ,  IT.  i?. ,  and  D.  his  wife,  and  3/.  R*  ofthe  second  part,  and  W.M„  J.  L.,  R,  W,, 
and  P.  W.  of  the  third  part;  C.,  H.  R.,  and  Z>.  his  wife,  and  M»  R,  did  grant,  bargain,  teU^ 
rdtOK,  ctmfirm,  direct,  limit,  and  vppaint  unto  W,  M.,  J.  L,,  R*  W*,  and  P.  W»  (in  their 
actual  possession,  being  by  virtue  of  a  lease  for  a  year  to  them  by  the  said  C*,  H»  R»t  and  D. 
his  wife,  and  J/.  R.)  the  estates  before  mentioned,  habendum  to  them  IT.  M,,  J,  L., 
R.  JV.,  and  P.  W.  in  fee,  to  the  several  uses  thereinafter  menticned :  Held,  that  under 
these  deeds  the  legal  fee  in  the  premises  so  settled  did  not  vest  in  W»  M;  J»  X.,  R,  fF», 
and  P.  r. 

(a)  S.  C.  5  Sing.  179, 

.  ments, 
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By  indentures,  bearing  date  respectively  the  1st  and        1826. 
2d  of  October  1751,  the  former  being  a  lease  for  a  year,        _, 
and    made    between   Humphrey  Roberts   and   Dorothy      ^agninu 
his  wife,  Mary  Roberts  and  Catherine  Roberts,  of  the  one 
part,  and  William  Mostyn^  John    Uoyd^   Robert  Wynne 
(of  Garthwin),  and  Pierce  Wynne  of  the  other  part; 
and  the  latter  being  of  three  parts,  and  made  between 
Robert     Wynne    the    elder     and    Robert     Wynne    the 
younger,  son   and   heir    apparent  of  the   said  Robert 
Wynne  the  elder,  of  the  first  part;  Humphrey  Roberts 
and  Dorothy  his  wife,  and  Mary  Roberts  and  Catherine 
Roberts^  of  the  second  part ;  and  the  said  William  Mos 
iyn,   John   Lloyd^    Robert    Wynne   (of  Garthwin\  and 
Pierce  Wynne^  of  the  third  part ;  after  settling  divers 
lands  belonging  to  the  said  Robert  Wynne  the  elder  and 
Robert  Wynne  the  younger  to  the  uses  therein  mentioned, 
it  was  witnessed,  that  in  consideration  of  the  marriage 
then  intended  to  be  had  and  solemnized  between  the 
said  Robert   Wynne  the  younger  and   the   said  Maty 
Roberts^  and  of  the  provision  thereinbefore  made  for 
her  and  her  issue,  and  for  the  settling  of  the  messuages, 
tenements,  lands,  hereditaments,  and  premises  therein- 
after mentioned,  to  the  uses  therein  expressed  concern- 
ing the  same,  the  said  Humphrey  Roberts  and  Dorothy 
his  wife,  Mary  Roberts  and  Catherine  Roberts,  did  grant, 
bargain,  sell,  release  and  confirm,  direct,  limit,  and  ap- 
point unto  the  said  William  Mostyn,  John  Uoyd,  Robert 
Wynne  of  Garthwin,  and  Pierce  Wynne,  in  their  actual 
possession  being  by  virtue  of  the  said  lease  for  a  year 
made  to    them    by  the    said  Humphrey  Roberts  and 
Dorothy  his  wife,  Mary  Roberts-  and  Catherine  Roberts^ 
as  therein  mentioned,  certain  lands  therein  particularly 
described  (which  included  the  lands  comprised  in  the 
said  indentures  of  the  1st  and  2d  of  Jime  1750,  and 
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of  waste ;  and  as  to  the  several  premises  so  limited  to  the        1 826*. 
said  Humphrey  Hoberts  and  Dorothy  his  wife,  and  Cathe^  '     ' 

rine  Boberts^  for  their  lives  respectively5  from  and  after  the  ^^^ 
respective  determination  of  the  several  estates  so  granted 
to  them,  to  the  use  of  W.  Mostyuj  J.  Lioyd^  Robert 
Wynne  of  Garthwin^  and  Pierce  Wynne,  and  their  heirSf 
for  and  during  the  term  of  the  lives  of  Humphrey  Roberts 
and  Dorothy  his  wife,  and  Catherine  Roberts  respectively, 
in  trust  only  to  preserve  the  contingent  uses  and  estates 
thereinafter  limited.  And  as  to  as  well  the  premises 
so  limited  to  and  to  the  use  of  Humphrey  Roberts  and 
Dorothy  his  wife,  and  Catherine  Roberts  respectively,  for 
their  lives  as  aforesaid,  from  and  after  their  several  de- 
ceases respectively,  and  as  the  said  estates  should  end  and 
respectively  determine,  as  also  as  to  the  rest  and  residue 
of  the  premises  thereinbefore  mentioned,  and  whereof  no 
use  was  thereinbefore  limited  or  declared,  to  the  use  of 
Robert  Wynne  the  younger  and  Mary  his  intended  wife^ 
for  their  lives,  and  the  life  of  the  longest  liver  of  them^ 
without  impeachment  of  waste ;  and  from  and  after  the 
determination  of  that  estate,  to  the  use  of  the  trustees 
and  their  heirs  during  the  lives  of  the  said  Robert  Wynne 
the  younger  and  Mary  his  intended  wife  respectively,  in 
trust  to  preserve  contingent  remainders ;  and  from  and 
immediately  after  the  decease  of  the  survivor  of  them, 
Robert  Wynne  the  younger  and  Mary  his  intended  wife, 
to  the  use  of  the  same  trustees,  their  executors,  administrO' 
tors,  and  assigns,  for  the  term  of  500  years,  upon  trusts  to 
raise  portions  for  younger  children ;  remainder  to  the  use 
of  the  first  and  other  sons  of  the  marriage  successively  in 
tail,  remainder  to  the  use  of  the  daughters  of  the  marriage 
in  tail,  remainder  to  the  use  of  Humphrey  Roberts  in  fee. 

By  the  said  indenture  of  the  2d  of  October  1751,  the 
said  Humphrey  Roberts  (for  himself  and  Dorothy  bis 

wife) 
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by  a  decretal  order  of  the  Court  of  Chancery  made  on       1826. 

the  5th  of  August  1822,  in  a  cause  in  which  Uie  said 

John  Wynne  was  plaintiff,  and  the  said  John  Wynne     jtgamit 

Griffith  and  others  were   defendants,  it  was  declared 

that  the  said  portion  of  6000/.  had  been  fully  paid  and 

satisfied,  and  that  the  said  term  of  500  years  had  ceased 

and  determined.    Bobert  Watkin  Wynne  died  in  the  life-^ 

time  of  his  mother  Mary  Wynne  without  having  barred 

the  entail,  leaving  John  Wynne,  I^is  eldest  son  and  heir 

at  lawy  him  surviving.    Maty  Wynne  died  in  January 

1814>.     Shortly  aftei'wards  John  Wynne  suffered  a  com* 

mon  recovery  to  the  use  of  himself  in  fee. 

The  question  was,  whether,  under  the  said  indentures 
of  the  1st  and  2d  of  June  1750,  and  the  common 
recovery  suffered  in  pursuance  thereof,  and  under  the 
said  indentures  of  the  1st  and  2d  of  October  1751,  the 
legal  fee  of  such  of  the  estates  and  premises  comprized 
in  the  first  mentioned  indentures  as  were  settled  and 
assured  by  the  last  mentioned  indentures  became  vested 
in  the  said  W.  Mostyn,  «7.  Lloyds  Robert  Wynne  of 
Garthwin,  and  Pierce  Wynne?  And  if  so,  whether  a 
jpry  would  be  directed  to  presume  a  reconveyance  of 
the  said  legal  estate  to  the  uses  specified  in  that  deed  ? 

Preston  for  the  plaintiff.  The  conveyance  in  fee  of 
the  first  and  second  of  October  1751,  operated  as  a  con* 
veyance  by  virtue  of  the  seisin  of  Humphrey  Roberts  and 
Catherine  Roberts^  and  not  as  an  appointment  by  virtue 
of  the  power.  It  is  important  to  ascertain  the  exact 
relative  situation  of  the  parties  before  the  deeds  of  1751. 
The  deed  of  1 750  contains  several  powers  of  appoint- 
ment. The  only  estate  limited  by  that  deed  was  an 
estate  for  life  as  to  that  part  of  the  property  vested  in 
Catherine  Roberts^  and  the  fee  simple  subject  to  that 

Vol.  V.  3  0  life 


«.•.<,' 


IK  Ti^  fivrf^m  .YfJiifL  Of  0EP90E  IV.  f§l 

A*  being  teo^  fi^r  lilbi  rexoaipder  to  B.  io  fee,  tb.ey  by       ^§^P* 
jdjsed  indented,  jcdned  in  a  le^e  to  the  pkintiff;  it  was       -  -  - 
resolved*  Aaf,  presQOtly  by  the  delivery  pf  the  deed,  it       <*ff>hut 
jpras  the  ie^se  of  A.  during  iis  Itfe^  and  the  confirmatim 
of  B.  /  and  after  the  death  of  A.  it  was  the  lease  of  J?., 
.a,lifj  tjie  Qonsfirmfition  of  A»    Boe  t,  Tranmarr  (a)  i\s  a 
,strong  avtbonty  to  the  same  efl^ct.     There  a  4eed 
.which  .could  ^not  operate  .as  a  release  bec^.use  it  at- 
/t^mpted  .to  convey  a  freehold  in  futuroi  was  held  to 
,<q[)ei;ate  as  ;a  .{qoven^mt  to  stand  seised.    Another  rule 
.of  law  is,  th;it  where  a  deed  may  enure  in  different  ways, 
.the  person  to  whom  it  is  made  shall  have  his  election 
in  which  ufay  to  tfdce  i^   HctfwurJCs  case(i},   Darxfl 
v.  Gtmter.  [c)    He  may  in  pleading  .ascrit^e  to  it  tjhat 
.operation  which  will  best  suit  his  interest.    Thus,  if  an 
instrument  will  operate  either  as  a  grant  or  as  a  bargain 
tand  sale,  .the  party  to  whom  it  is  m.ade  may  ascribe  to 
4t  that  .operation  which  will  best  answer  his  purpose. 
This  being  the  state  of  the  law,  it  becomes  necessary  to 
..consider  the  form  of  the  instrument     There  are  cases 
where  an  instrument  may  operate  as  an  appointment  as 
to, part,  and  as  a  conveyance  as  to  the  i^esidue,  because 
it  may  happen  that  a  par^  who  had  a  partial  ownership 
^bad  not  a  power  adeqi^ate  for  the  purpose  of  passing 
the  whole  interest    In  this  case  the  deed  must  operate 
<^s  an  appointment  or  a  conveyance  as  to  the  whole.    It 
.could,  not  be  pleaded  as  an  appointment  and  also  as  a  con- 
vey an^e.    The. party  would  be  bound  to  plead  it  in  one 
.or  the  other  form,  and  by  hb  mode  of  pleading  would 
declare  his  election  to  treat  it  either  as  an  appointment 
or  a  conveyance.    Even  if  the  grantors  bad  professed 

(a)  WWi$,  %WL     S  IFSs.  75.  (5)  9  JUp.  95. 

(c)  firr.JbiMi^SOa.     S  £oll.  ^6. 7a7.  pL  7. 
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the  trustees  ?  The  only  act  they  and  their  heirs  were  to       .1826. 
do  for  the  purposes  of  the  settlement,  was  to  preserve 
contingent  remaindei*s,  but  they  would  be  as  well  pre-      jigamu 
served  by  law  as  by  any  act  of  the  parties.     The  great 
duty  which  they  have  to  perform  is  that  which  relates 
to  the  term  of  years,  which  of  course  was  regularly  and 
properly  limited  to  them  and  their  executors.     The 
executors  and  not  the  heirs  of  the  trustees  were  to 
be  the  trustees  to  perform  those  duties;    and  then  if 
a  trustee  died,  this  consequence  would  follow ;  that  it 
would  be  necessary  to  bring  his  heirs,  in  respect  of  the 
legal  fee,  and  also  his  executors,  into  a  court  of  equity, 
for  the  purpose  of  raising  the  terms.     From  all  these 
considerations  it  is  evident,  that  the  true  construction 
to  be  given  to  this  instrument  is  that  which  will  enable 
a  court  of   law   to   carry    it  into    effect  without   the 
aid   of  a  court  of  equity;    and   for   that  purpose  it 
ought  to  be  construed  as  a  conveyance  to  uses,  to  be 
executed    by  the   statute.     If  this   case  had   occurred 
before   the    statute   of    uses,    the    Court  would  have 
considered    the   power   as   subordinate   to   the  seisin. 
It  is  a  rule  of  law,   that  where  an   instrument  may 
operate  in  two  modes,  either  as  a  release  at  common 
law  or  under  the  statute   of  uses,  it  should   be  con- 
sidered to  operate  rather  as  a  release  at  common  law 
than  under  the  statute,  unless  there  is  some  reason  for 
its  operating  under  the  statute.     For  an  instrument  pre- 
pared the  day  before  the  statute  passed  would  other- 
wise have  one  operation,  while  another  prepared  the  day 
following  would  have  a  different  effect.     Supposing  this 
•estate  had  been  sold  to  a  builder,  under  a  conveyance 
(to  uses,  in  the  same  form  as  in  the  present  case,  and 
that  there  had  been  reserved  a  rent  charge,  by  making 
the  first  use  to  the  intent  that  the  vendor  and  his  heirs 

3  0  3  should 
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dndrews  v.  Emf9idt{a\  Cola  \.  The  Bishop  of  Co-  49^6? 
rwir^*  {b)  Ttiat  rule  was  fovm^ed  on  Sir  £.  Clerks 
c^se,  in  which,  aqcordipg  to  the  second  resolution,  thcf  jv«^^ 
act  was  ruled  to  tc^ke  effect  out  of  the  interest,  although 
by  that  construction  a  will  was  rendered  void  as  to  oqe- 
third.  And,  according  tp  the  c^se  of  Cox  v.  Chamber^ 
lain  (c),  which  is  very  similar  to  the  present,  the  instru- 
ment  is  to  be  considered  either  as  an  appointment  or  a 
release^  as  will  best-^&ct  the  intention  of  the  parties: 
There^  a  man  having  a  general  power  of  appointment, 
with  a  limitation  in  default  of  appointment  to  himself  in 
fee,  by  lease  and  release^  in  pursuance  of  all  powers  in 
him  vested^  did  grant,  bargain,  sell,  alien,  remise,  re- 
lease and  confirm,  limit,  declare  and  appoint,  the  estate 
to  trustees  to  uses.  If  the  deed  operated  as  a  convey- 
ance of  his  interest,  then  the  title  was  good ;  but  if  it 
operated  as  an  appointment,  the  legal  estate  vested  in 
the  trustees ;  the  intended  uses  were  mere  trust  estates, 
and  the  title  was,  under  the  circumstances,  bad.  Lord 
MvanUy  held,  that  the  instrument  operated  as  a  con- 
veyance of  the  interest.  That  case  is  consistent  with 
ail  tlie  other  decisions  which  preceded  or  followed  it. 
Goodill  V.  Brigham  {d)  may,  on  the  first  view,  appear 
to  be  at  variance  with  it.  In  that  case  there  was  a 
devise  in  fee  to  a  feme  covert  with  a  power  to  dispose 
of  the  estate  without  the  controul  of  her  husband,  and 
it  was  held  that  such  a  power  was  void^  as  being  inconr 
sistent  with  the  fke  given  to  her  in  t)ie  first  instance. 
That  case  proceeded  on  a  rule  of  the  common  law,  by 
which  a  fee  and  a  power  cannot  exist  in  the  same  person. 
That  rule  does  not  apply  to  a  case  under  the  statute  of 

(a)  9Sro.  Cka.  Cb.SOa  {b)  Mqb.  159. 

(c)  4  Fcf.  jun.  65U  {4)  I  Bot.  i  FuL  192. 

3  O  4  uses, 
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and  those  of  conveyance  are  rejected,  then  this  Court,       1826. 
which  is  a  Court  of  law,  cannot  take  notice  of  uses       _ 

WYKKiC 

and  trusts,  and  the  deed  can  only  be  construed  by  jtgqkui 
the  rules  of  law.  It  is  a  rule  of  law,  that  when  two 
parts  of  a  deed  are  inconsistent  with  each  other,  the 
first  part  is  to  be  retained  and  the  latter  rejected.  Ac- 
cording to  the  construction  contended  for,  the  Court 
must  reject  all  the  words  of  grant,  all  the  words  of  uses^ 
and  so  make  one  half  pf  the'  deed  wholly  inoperative. 
But  assuming  that  the  estate  was  vested  in  the  trustees, 
a  reconveyance  from  them  ought,  after  so  great  a  lapse  of 
time,  to  be  presumed.  \_Bayley  J.  Such  a  presumption 
ought  not  to  be  made  by  this  Court  in  a  case  sent  to 
them  from  the  Court  of  Chancery.  It  is  a  presumption 
of  fiict  which  is  to  be  made  by  a  jury,  and  not  a  pre- 
sumption of  law  which  is  to  be  made  by  the  Court. 
Upon  proof  of  the  &cts  stated  in  this  case,  a  judge 
would  not  direct  a  jury  to  presume  a  reconveyance,  but 
would  leave  it  to  them  to  make  such  presumption  or 
not,  as  they  thought  proper.  It  is^  a  conclusion  to  be 
drawn  by  the  jury  from  the  circumstances  of  the  case.] 

Coote  contrk.  It  may  be  conceded,  that  if  this 
instrument  is  to  be  considered  as  a  conveyance  by 
H.  Roberts  and  C.  Roberts^  it  will  operate  as  an  ex-» 
tinguishment  of  the  power,  because^  after  H.  Roberts  had 
conveyed  his  interest,  it  would  have  been  impossible  for 
him  to  concur  in  exercising  the  power  of  appointment, 
so  as  to  defeat  that  which  he  had  already  done.  It  may 
be  conceded  also,  that  where  the  objection  to  a  deed  is, 
that  it  cannot  operate  in  a  particular  mode,  the  party 
claiming  under  it  may  plead  it  as  operating  in  some 
other  way  to  suppoft  his  interest.     But  this  is  not  a 

case 
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fitM  tb^  instmnMlbt  iUftlfi  that  the  pafti^  infended  tUitt      ;*; 

fc  shdUld  opeiiat^  in  that  modt*  IS  that  be  the  princi*-  jyrfsy  . 
pl^  tipon  wbidi  tbe  cjuestioii  m  ihia  ease  It  to  be  de* 
iid^i  there  ia  no  diflciilty  in  it,  because  it  appean 
tfyUlent  from  thd  iodtniment  itself  that  the  parties  in-* 
tended  it  fifbould  ^)eiMe  as  afi  appomtoNrnt^  m  eitecatioa 
of  their  power.  If  they  had  intended  that  it  should 
Operate  as  a  eotiveyanee  of  their  infterest,  it  wovki  ha^ 
bosn  aime^ssary  {oft  Miy  other  persons  than  C.  Boberit 
Md  /£  BobMs  to  have  been  parties  to  the  deed ;  but  it 
ik  exeeuit^  by  fo«r,  and  one  of  them,  Mary  BoberH^ 
had  no  legal  of  equitable  estate  in  the  property.  If 
C*'Bobeft9  and  H.  Roberii  are  considered  the  only  eon«- 
y^ying  pAiti^,  the  acts  of  D.  Roberts  and  M.  Robetft 
will  be  nullified^  and  their  names  may  be  considered  as 
atraclt  out  of  the  deed.  {^Holrcyd  J.  May  it  not  oper^ 
lite  as  a  confirmation  by  them  ?]  JIf.  Soberis  had  tk> 
estate  either  in  possession  or  rerersion  in  the  pro- 
perty, and  D.  Roberta  was  a  married  woman.  With 
what  int^t)  therefore,  could  Mary  Roberii  eMcute  the 
bargain  and  $ale  for  a  year  ?  It  is  true^  that  where  the 
same  person  has  an  interest  and  a  power,  and  the  deed 
may  operate  either  as  a  conveyance  in  respect  of  the 
interest,  or  as  an  appointment  in  execution  of  the  power, 
it  shall  refer  to  the  interest  and  not  to  the  power;  but 
that  rule  does  not  apply  to  a  case  like  this,  where  four 
persons  had  the*  power  and  one  only  the  fee,  and  the 
jfour  have  executed  the  instrument4  A  reasonable  con« 
Struction  must  be  put  upon  the  act  done  by  the  four, 
and  that  act  could  only  haVe  been  done  with  refereMe 
to  the  power.    The  case  of  Roach  y.  Wadkam  was  not  so 

strong  a  case  as  the  present;  it  was  an  action  against 

the 
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it  been  the  intention  of  the  parties  that  the  estate  which        1826. 
Wadham  was  to  take   should  be   derived   out  of  the       Z^ 

Wtnhe 

interest  which  Watts  had,  it  would  have  been  wholly       affinut 

OumTB. 

unnecessary  that  Coates  should  have  been  a  party  to  the 
deed."  Although  this  reasoning  has  been  much  ob- 
jected to,  yet  the  meaning  of  the  Court  must  have  been, 
that  if  it  can  be  once  ascertained  that  a  person  has 
been  made  a  party  to  a  deed  who  would  not  have  been, 
a  necessary  party  if  it  was  intended  only  to  operate  as  a 
conveyance,  that  then  it  should  not  be  considered  to 
have  been  the  intention  of  the  parties  that  it  should 
operate  as  a  conveyance,  but  as  an  appointment.  Now 
apply  that  to  the  present  case.  If  it  had  been  the 
intention  of  the  parties  that  the  estate  was  to  be  derived 
out  of  the  interest  which  H.  Roberts  had,  it  would  have 
been  wholly  unnecessary  that  Mary  Roberts  should  have 
been  a  party  to  the  deed.  The  circumstance  of  her 
having  been  made  a  party  to  this  instrument  makes  it 
manifest  that  the  intention  was  that  it  should  operate  as 
an  appointment  in  execution  of  the  power,  and  effect 
must  be  given  to  that  intention  so  expressly  declared 
upon  the  face  of  the  iastrument,  although  it  may  not  be 
consistent  with  some  of  the  subsequent  provisions  in 
the  deed.  In  Cox  v.  Chamberlain  (a)  Lord  Ahanlejf 
says,  *^  that  upon  every  principle  upon  which  the 
Court  acts  with  regard  to  the  construction  of  con- 
veyances, it  would  be  monstrous  to  hold,  that  where 
there  is  a  power  and  an  interest,  and  the  act  being 
equivocal,  it  is  doubtful  whether  he  acted  under  the 
one  or  the  other,  the  Court  should  adopt  that  which 
would  defeat  the  instrument."    If  in  that  case  the  act 

(a)  4  yVf.juD.  631. 

had 
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in  this  case  any  intention  expr^sly  declared  as  to  the  1SS6. 
mode  in  wiiich  it  is  to  operate,  and  that  in  order  to  as-  ^ 
certain  that  intention  the  Court  must  look  to  the  ultimate  mfstdnm 
objects  of  the  deed,  it  will  even  in  that  view  of  the  caae 
sufficiently  appear  that  the  deed  in  this  case  must  have 
been  intended  to  operate  as  an  appointment,  and  not  as 
a  conveyance.  By  the  deed  of  1 750,  H.  Roberts  was 
seised  ia  fee,  subject  to  the  powers  of  appointment.  If^ 
therefore,  the  parties  had  not  exercised  their  power,  i^nd 
H.  Roberts  had  died  in  seisin  of  the  estate^  leaving  his 
ivife  surviving,  she  might  have  claimed  her  dower,  for 
she  had  clearly  an  inchoate  right  of  dower  under  the 
deed  of  1750.  Now  the  only  way  in  which  these 
parties  could  make  a  valid  conveyance  of  the  property 
comprised  in  the  dioed  of  1750,  so  as  to  bind  the  in- 
terest of  all  the  parties,  was  either  by  exercising  the 
power  or  by  levying  a  fine  by  H.  Roberts  and  Dorothy 
his  wife.  If  they  resorted  to  neither  of  these  modes 
of  conveyance,  their  settlement  would  have  been 
imperfect;  so  that  if  D.  Roberts  had  survived  her 
husband,  she  might  have  claimed  her  dower.  Now, 
supposing  DorotJy  to  have  survived  her  husband,  and 
to  have  claimed  her  dower,  would  it  have  been  per- 
mitted to  her  (she  having  concurred  in  the  deed  of 
1751),  to  say  that  she  did  not  intend  to  exercise  her 
power,  but  that  that  deed  was  intended  by  C  Roberts 
and  H.  Roberts  as  a  conveyance  out  of  their  seisin  ?  The 
answer  to  tlmt  would  have  been,  that  the  only  way  in 
which  the  deed  could  operate  as  a  perfect  settlement 
was  by  considering  it  an  exercise  of  the  power,  that  she 
had  concurred  in  the  deed  of  conveyance,  and  it  must, 
therefore,  be  taken  most  strongly  against  her;  and  that 
she  being  a  married  woman,  and  Dot  having  levied  a  fine, 

it 
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that  it  woidd  be  a  conveyance  by  those  who  hate  the       ldt6i 
seisin,  in  order  to  give  effect  to  the  uses,  and  an  appoint-  "■" 

ment  by  way  of  extinguishment  <^  dower«  Suppose  agahut 
the  widow  was  daiming  her  dower  at  law,  and  that  th^ 
defendant  pleaded  several  pleas,  showing  the  creation  of 
the  power,  the  conveyance  under  the  seisin,  and  stating 
that  by  virtue  of  the  power  he  appointed,  and  thereby  dis^ 
charged  the  dOwer.  Supposing  she  alone  had  the  power, 
then  in  one  clause  the  husband  could  have  conveyed  to 
releasees  to  uses,  and  in  another  the  wife  might  have 
stated  her  intention  to  exercise  her  power;  and  that  for  the 
purpose  of  extinguishing  her  dower,  she  directed,  limited, 
and  appointed,  &c. ;  that  would  not  be  a  formal  release, 
but  it  would  take  effect  as  such  by  operation  of  law. 
In  order  to  give  efiect  to  the  intention  of  the  parties,  it 
must  be  construed  to  be  her  confirmation  jand  her 
release  through  the  operation  of  the  words  direct^  limits 
and  appoint ;  and  in  that  case  the  whole  fee  would  have 
passed.  Suppose  a  person  had  an  estate  for  life,  with  a 
power  over  the  fee,  and  had  used  the  words  found  in 
this  case,  it  might  have  been  pleaded  as  a  grant  as  to 
the  life  estate,  and  as  an  appointment  of  the  fee.  So 
in  this  case  D.  Roberts  discharged  her  dower  by  the 
appointment,  and  die  party  availing  himself  of  the 
appointment  would  have  had  himself  the  whole  fee. 
\Batflejf  J.  The  case  diat  you  have  put  supposes  that 
she  alone  had  the  power.  Here  the  joint  appointment 
is  by  the  four  —  one  could  do  nothing.  What  would 
have  been  the  effect  of  a  deed  framed  in  this  way  ?  Sup- 
pose the  four  to  have  joined  in  a  bargain  and  sale  for 
a  year,  and  then  in  a  release  in  the  ordinary  words, 
and  after  completing  the  uses,  it  continued  thus,  —  and 
for  the  purpose  of  barring  the  dower  of  the  said  Dorothy 
Vol.  V.  3  P  BobertSy 
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1826.       Roberts^  the  said  four  did,  under  and  by  yirtoe  of  the 

— ""^       power  given  to  them  by  the  deed  of  1750,  appoint.^ 

againu        That  is  precisely  the  present  case.     In  the  first  plaoe^ 

there  is  a  conveyance  and  then  an  ^>pointnient  operate 

ing  by  way  of  release  in  extinguishment  of  her  dower. 

[^Bcn/lei/  J*  But  before  the  appointment  oomes  into  <^)er- 

ation  the  whole  is  conveyed  by  the  previous  part  <^  the 

deed.]    The  case  is  not  to  be  decided  by  the  strict  roles 

of  the  common  law ;   it  depends  upon  the  statute  of 

uses,  and  effect  must  be  given  to  the  intention  of  the 

parties*    It  is  clear  that  Catherine  Roberts  conid  have 

given  the  whole  legal  fee  by  concurring  with  the  other 

three  persons  who  had  the  power  jointly  with  her;  and 

if  the  power  had  been  so  executed,  what  would  have 

been  the  consequence  in  a  court  of  equity  before  the 

statute  of  uses  ?    For  her  act  wiU  have  the  same  oper^ 

ation  and  effect  since  the  statute  as  it  would  have  had 

in  a  court  of  equity  the  very  day  before   the  statute 

passed.    Now  if  this  question  had  arisen  in  a  court  of 

equity  before  that  statute  passed,  and  the  parties  had 

done  exactly  that  which  they  have  done  in  this  case,  vib 

attempted  to  convey  all  they  had  in  order  to  ^ve  a  good 

legal  estate^  that  would  have  been  held  to  operate  as  an 

appointment  by  the  four,  and  Catherine^   who  had  an 

interest,   having  attempted  to  extinguish    the   power^ 

would  not  afterwards  have  been  permitted  to  sav  in  a 

court  of  equity  that  she  had  any  interest  in  possession  in 

opposition  to  her  act  exercising  the  power.     In  Bough* 

ton  V.  Sandllands  (a)  there  was  not  any  concurrence  of 

the  husband  as  a  conveying  party;    for    there  Elisa 

BoitghtoHj  with  the  privity  and  consent  of  G.  C  B.Bot^h^ 

(a)  8TawU,8l?. 

iOHf 
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toHj  directed  and  appointed,  and  with  the  same  privity       1826. 

and  consent  cranted  and  confirmed,  &c.     But  the  hus-       ""~" 

7       .  .  .  .  Wykmb 

band  and  wife  did  not  exercise  the  power  as  a  joint      jigmnu 

power  of  appointment.  It  would  be  inconsistent  with 
all  the  authorities  to  hold  the  instrument  in  this  case  to 
operate  on  the  fee  as  an  appointment.  It  is  sufficient 
if  it  can  so  operate  for  a  partial  and  useful  purpose,  so 
as  to  put  an  end  to  all  those  interests  which  would  not 
have  passed  by  a  conveyance  of  the  fee.  {^Bayley  J. 
Might  not  an  operation  be  given  to  every  one  of  the 
words,  by  supposing  Catherine  Roberts  and  Humphrey 
Roberts  to  grant,  bargain,  and  release  to  tlie  releasees 
all  the  {^operty,  and  then  the  four  who  have  the  power, 
to  direct,  limit,  and  appoint,  to  the  uses  thereinafter 
mentioned  ?  The  deed  does  not  profess  to  grant  to  the 
use  of  the  releasees.  There  is  not  any  single  use  de- 
clared ill  their  favour.]  By  so  reading  the  deed,  effect 
will  be  given  to  every  word,  and  the  intention  of  the 
parties  will  be  carried  into  execution.  It  is  suggested) 
in  a  note  to  Co.  Litt.  271  6.,  that  although  it  is  very 
informal  to  blend  together  the  language  of  the  appoint-* 
ment  and  the  release,  yet  the  words  may  be  marshalled 
by  construction  so  as  to  give  them  all  their  intended 
effect 

The  following  certificate  was  afterwards  sent 
^^  This  case  has  been  argued  before  us  by  Counsel^ 
and  we  are  of  opinion,  that,  under  the  said  indentures 
of  the  1st  and  2d  days  of  June  1750,  and  the  common 
recovery  suffered  in  pursuance  thereof^  and  under  the 
said  indentures  of  the  1st  and  2d  October  1751,  the  legal 
fee  of  such  of  the  estates  and  premises  comprised  in  the 
said  first-mentioned  indentures,  as  were  setded  and  as^ 

sured 
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1836.  sured  by  the  said  last- mentioned  indentures*  ^ 
vest  in  the  said  William  Mosh/n,  John  Uay^^ 
Wynne  (ol'  Garthivin)  and  Pierce  Wynne"  ^ 


I 


J.  Bavley. 

G.    S.    HoLRt 
J.   LiTTLEDAI 


(a)  Tliu  case  wu  argued  on  iba  lllh  ai  Jamuny  1 
hau  WM  Mnt  an  itw  -JSiii  of  Janitary. 
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PRINCIPAL    MATTERS. 


ACTION  ON  THE  CASE. 
See  Market. 

The  iessee,  by  deed  poll,  assigned 
his  interest  in  the  demised  pre- 
mises to  A.,  subject  to  the  pay- 
ment of  the  rent  and  the  perform- 
ance of  the  covenants  contained 
in  the  lease.     A,  took  possession 
and  occupied  the  premises  under 
this  assignment,   and  before  the 
expiration  of  the  term  assigned  to 
a  third  person.     The  lessor  sued 
the  lessee  for  breaches  of  cove- 
nant committed  during  the  time 
that  A.  continued  assignee  of  the 
premises,  and  recovered  damages 
against  the  lessee :  Held,  that  the 
lessee  might  maintain   an  action  i 
upon  the   case    founded  in   tortj 
against  A.  for  having  neglected  to ' 
perform  the  covenants  during  the  | 
time  he  continued  assignee^  where- 1 
by  the  lessee  sustained  damage.  I 
Burnett  and  Others,  Executors f  v.  i 
Lynch,  T.  7  G.  4.  Page  589  i 

ALIEN. 

Children  born  in  the  United  States . 
of  America  since  the  recognition! 
of  their  independence,  of  parents- 
Vol.  V. 


who  resided  there  before,  but  who 
were  natural  bom  Briiish  subjects, 
and  at  the  time  of  the  separation 
of  the  two  countries  adhered  to 
the  British  government^  are  not 
aliens,  and  are  capable  of  inherit- 
ing lands  in  this  country.  Doe  on 
the  demises  of  Auckmuty  and 
Others  v.  Mmcaster  and  Others, 
T.IG.^.  Page  771 

ANNUITY. 

Warrant  of  attorney  and  judgment 
for  securing  an  annuity  set  aside 
because  the  initials  only  of  the 
Christian  names  of  the  witnesses 
were  inserted  in  the  memorlid. 
Metcalf  v.  Boroes,  H.  6  &  7  G.  4. 

258 

APPEAL. 

1.  In  a  notice  of  appeal  against  an 
order  of  two  justices  for  stopping 
or  diverting  a  public  footway,  it  is 
necessary  to  state  that  the  party 
intending  to  appeal  is  injured  or 
aggrieved  by  the  order.  The  King 
V.  The  Justices  of  Essex,  E.  7  G.4. 

4S1 

2.  Upon  an  appeal  aeainit  an  order 
for  the  allowance  of  overseers*  ac- 

S  Q  counts, 


ABBlTBAHEfJT. 


i 


counts,  D  magistrate,  a  rated  in- 
habitant of  (he  pamli,  cannot  vuCe 
either  on  the  detenni nation  of  the 
appeal,  or  on  a  question  as  to 
granting  a  case  for  the  opinion  of 
Ihu  Court.  The  King  i.  Gmtrid^r 
and  Oiheri,  E.  7  G.  +.      Page  *S9 

APPOINTMENT. 

See  Deed,  7.     Devise,  2. 

ARBITRAMENT. 

1.  Where  an  anard  is  void,  nnii 
nothing  can  be  done  upon  it  with, 
out  suit,  tlie  Court  will  not  tnler- 
fcrc  to  »('t  it  aside,  because  such 
■uit  muKt  fail.  But  where  a 
ia  referred  by  order  of  N,  P.  and 
the  arbitrator  has  power  to  order 
a  verdict  to  be  entered  for  citlier 
party,  and  he  makes  an  award, 
ordcrinK  n  verdict  to  he  entered  ; 
alihoiigl)  »uch  award  he  void,  the 
Court  will  sel  it  aside,  for  other- 
wise  tlie  party  in  whose  favour  the 
award  is  made  wilt  have  judgment 
upon  the  verdict  witbotil  iiny  new 
proceeding  lo  enfurCt-  the  award. 
Doe  dem.  Tumbull  aud  Otyra  v. 
Brouin,  E-  7  G.4-.  384 

2.  Where  a  cause  is  referred  by  a 
Judge's  order,  made  by  consent 
of  (he  parties,  and  the  time  for 
making  tlie  aivard  \i  afterwards 
enlarged  by  a  Judge's  order,  on 
moving  for  an  aEtaehmcnt  for  not 
performing  the  award,  it  must  be 
shown  that  the  order  enlarging  it 
time  was  made  hv  consent.  Haldi 
v. Clai$cock,  E'.  7  C. ^.  390 

3.  Where  a  cause  and  oil  matters 
difference  were  referred  by  order 
of  Nisi  Prius,  and  the  arbitrator 
by  his  award  found  "  that  nothing 
iidue  to  the  plaintiff;"  Held,  that 
this  nfust  be  considered  as  n  find- 
ing, that  the  plaintiff  had  no  righi 

The  arbitrator  had  power  to  en. 
large  the  tim-  For  m;ikiiig  his 
award  by  indorjemerK  on  the  or- 


der of  refererice  1  thai  oider,  toge- 
ther with  two  indorsements  en- 
larging ihe  time,  wb»  made  a  rule 
of  Court!  Held,  that  on  moving 
for  an  attachment  for  not  per- 
forming the  an-art),  it  wa«  not 
necessary  to  produce  an  affidanl 
that  the  indorsemcma  were  duly 
made. 

Bj  the  order  of  reference,  cost* 
were  (o  abide  the  event;  there 
were  tffo  defendants;,  one  of  whom 
did  not  attend  before  the  arbitrs- 
(or,  or  (ake  any  part  in  the  pfo- 
ccedingG  before  him.  Tlie  Master 
taxed  the  whole  costs  of  the 
cause,  and  the  reference  in  one 
sum  to  the  other  defendant,  by 
whom  payment  was  demanded  of 
the  plaintiff.  The  Court  refused 
to  grant  an  attachment  for  non- 
payment of  thope  cost£.  Q««7«, 
whether  the  Master  had  power  to 
lax  cost*  for  the  two  defendsat* 
separately  P  Dtekiiu  v.  Jarvit  and 
Smtih,  £.  7  G.  4.  Page  SM 

4.  Debt  on  bond  conditioned  n»  the 
porformnnce  of  an  award  lo  be 
made  on  n  day  therein  nsmed. 
One  of  the,  terms  of  the  subcii*- 
sion  wag,  that  the  arbitrator  should 
eHamine  the  witnesses  produced 
by  the  parties  in  difference.  Plei, 
that  the  arbitrator  made  tever^ 
appointments  for  proceeding  with 
the  reference,  and  examined  wit- 
nesses produced  by  the  plaintifi, 
nr.d  occupied  the  whole  of  tht 
time  of  the  meetings  respectitdy 
in  so  doing;  that  plaintiff,  on  th« 
day  when  the  time  for  making  the 
award  expired,  closed  their  ca«, 
and  defendant  wits  called  upon  it 
enter  upon  his  defence;  that  a) 
that  time  an  insufficient  time  re 
mained  for  the  defendant  to  briof 
forward  and  ejfkmine  his  wttoes 
Ges ;  that  he  requested  the  arbi 
trator  to  allow  hint  reasonable  timi 
to  bring  forward  and  examine  hi 
witnesses,  which  the  arbitrator  re 
fused,  without  the  consent  of  th' 
plainliSi 


ASSUMPSIT. 


951 


plaintiffs,  and  which  consent  the 
plaintiffs,  although  requested  by 
the  defendant,  refused  to  grant, 
and  the  arbitrator  refused  to  allow 
the  defendant  any  further  time, 
altliough  he  had  several  material 
witnesses  to  examine,  of  which  the 
arbitrator  and  the  plaintiffs  had  no- 
tice :  Held,  upon  general  demur- 
rer, that  this  plea  was  bad.  Graze- 
brook  V,  Davts,  E.  7  G.  4.  Page  534 
5.  Where  an  award  under  the  9& 
10  fT.  3.  c,  15.  was  made  after  the 
essoign  day,  but  before  the  quarto 
die  post :  Held,  that  it  was  made 
within  the  term,  and  that  a  motion 
to  set  it  aside  might  be  made  at 
any  time  before  the  last  day  of  the 
term  next  following.  In  the  mat- 
ter of  Burt,  T,  7  G.  4.  668 

ASSIGNMENT. 

A  lease  contained  a  proviso  for  re- .  o 
entry  of  the  lessor,  and  that  the 
lease  should  be  void  on  the  les- 
see's assigning  without  the  licence 
of  the  lessor.     The  lessee  in  Janu- 
(try  1825,  executed  a  deed  which 
purported  to  convoy  all  his  real 
and  personal  property  to  trustees, 
for  the   benefit  of  his  creditors. 
In    AfiriL  1825»  a  commission  of 
bankrupt  issued  against  the  lessee,  I 
and  he  was  duly  declared  a  bank- ' 
rupt :  Held,  that  the  deed  of  Ja- ' 
nuary  18^5  was  an  act  of  bank- 1 
ruptcy  and  void ;  that  it  did  not  i 
operate  as  a  valid  assignment  of  | 
the  tenant's  interest  in  the  lease,  | 
and,  therefore,  that  there  was  no  j 
forfeiture.      Doe    dem.   Lloyd  v.  i 
Poxvell  and  Others,  Assignees,  H» . 
6  &  7  G.  4.  308 


ASSUMPSIT. 

1.  A  bailiff  employed  by  an  ?»ttorney 
to  execute  writs  may  maintain  an 
action  of  assumpsit  against  him  for 
the  fees  usually  paid  on  such  oc- 
casions. Foster  v.  Blakelock,  Ex'. 
ecutor,  E.  7  GA.  328 


Where  a  promissory  note,  ex* 
pressed  to  be  for  value  received, 
was  made  in  favour  of  an  infant 
aged  nine  years,  and  in  an  action 
upon  the  note  by  the  payee  against 
the  executors  of  the  maker,  no  evi- 
dence of  consideration  being  given, 
the  learned  Judge  told  the  jury, 
that  the  note  being  for  value  re- 
ceived, imported  t|iat  a  good  con- 
sideration existed,  and  that  grati- 
tude to  the  infant's  father  or  affec-  ^ 
tion  to  the  child  would  suffice; 
Held,  that  although  the  jury  might 
have  presumed  that  a  good  consi- 
deration was  given,  yet  that  those 
pointed  out  were  insufficient,  and 
a  new  trial  was  granted.  Semble, 
That  an  intention  to  evade  the 
legacy  duty  would  not  have  been 
a  good  consideration.  HoUidayy 
an  Infant,  v,  Atkinson,  JB-  7  G.  4. 

Page  501 
,  Where  a  contract  was  made  be- 
tween  A.  and   B.,  whereby   A.^ 
having  a  quantity  of  apples*  agreed 
to  sell  his  cyder  to  B.  at  a  certain 
price  per  hogshead,  to  be  delivered 
at  T.  at  a  future  time»  and  to  lend 
such  pipes  as  he  had  for  the  use 
of  the  cyder,  to  be  noanufactured 
on  his  (^.'s)  premises,  and  to  be 
paid  for  before  it  was  femoved, 
and  A,,  in  pursuance,  delivered  a 
quantity  of  juice  expressed  from 
the  apf)les  to  a  servant  hired  by 
B,  to  manufacture  the  cyder  on 
/l.'s  premises,  and  before  the  cy- 
der was  completely  manufacturcMl, 
it  was  seized  by  the  excise-officers, 
because  the  place  where  it  was 
deposited  had  not  been  entered, 
and  was  condemned  in  the  Exche- 
quer as  p.'s  property,  together 
with  the  casks,  and  in  assumpsit 
for    goods    sold    and    delivered, 
brought  by  A.  against  J5,,  it  ap- 
peared that  the  word  cyder,  at  the 
place    where    the    contract    was 
made,  meant  the  juice  of  the  ap- 
ples as  soon  os  it  was  expressed, 
it  was  thereupon  held,  ttiat  the 
3  Q  2  eontract 
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contract  must  be  construed  to 
hiife  been  for  the  sale  of  cydi 
llial  sense  of  the  word,  and  that 
the  property  passed  to  B.  as  eoon 
as  tlie  apple  juice  nas  delivered  to 
his  servani.  Secondly,  that  it  was 
jB.'s  duty  to  enter  the  premiEes, 
and  as  through  hie  default  it  be- 
came impossible  for  A-  (o  deliver 
the  goods  at  T.,  the  failure  to  do 
EO  did  not  bar  hi«  action,  'lliirdly, 
that  A.  nii^bt  recover  in  tliis  ac- 
tion the  price  of  the  casks  tent  to 
the  defendant.  Stttddy  v.  Sandrrs 
andAnoti>er,  T.  7  G.  4.    Page  628 

4'  A  pauper,  btin^  casually  in  the 
pttrish  of  A;  met  with  an  accident 
which  disabled  her,  and  which  re- 
iiuired  iinmediaie  medical  assist- 
ance. The  conBtablc  of  that  pa- 
rish improperly  removed  her  to 
ber'own  (which  was  thcadjoii 
parish,  and  sent  for  the  sur^e 
that  pariih  toattendher:  Held,  thiit 
it  was  the  duty  of  the  parish  officers 
of  A>  to  have  taken  llie  pauper  to 
the  Dearest  convenient  house  in 
/!.,  and  to  have  provided  niedii-al 
attendance   there,  uud  that  they 

•  could  not,  by  improperly  reiuov- 
iog  the  pauper  to  another  parish, 
relieve  themselves  from  the  liabi- 
lity which  the  taw  had,  in  the  first 
instance,  cast  upon  them,  nnd  that 
they  were  therefure  liable  to  pay 
the  surgeon's  bill.  Tomlimon  v. 
Bentall,  T.  7  G.  4.  738 

ATTORNEY. 
See  Assumpsit,  1.  Evidence,  2. 
1.  An  attorney  eniereil  into  a  writ- 
ten contract,  whereby  he  ogroed 
to  take  into  partnership  in  the 
biisiness  of  an  attorney,  n  person 
who  had  not  at  that  time  been  ad- 
mitted;  no  time  was  expressly 
fixed  for  the  commencement  of 
the  partnership ;  Hold,  that  no 
time  being  expressly  appointed,  I 
the  partnership  commenced  from 
the  Am-  of  the  agreement;  (hall 
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parol  evidence  was  propei 
milled  to  show  ihat  the 
taken  intn  partuership  was  i 
attorney  nt  the  tioie  wht 
■gieement  was  executed  ;  bi 
it  could  not  be  received  to 
that  the  agreement  was  t 
take  effect  unlit  lie  should  h 
admitted,  for  that  would 
the  agreement  different  frw 
which  it  purported  to  be,  t 
agreement  for  a  present  pa 
ship.  Willloitt*  V.  Jones,  h 
7  G.  4.  Pag 

y.  Where  an  nttorney's  bill 
duced  on  taxation  by  a  iiixth 
the  client  is  untitled  to  the 
of  taxation.  Tlisy  are  noi  i 
discretioM  of  the  Court.  H\ 
V.  WonUott,  T.  7  G.  t. 


BANKKRS. 
See  FoaoKD  CBBCib' 
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I.  Where  a  commission  of  banl 
issued  against  a  person  the 
custody  at  the  suit  of  the  peti 
ing  creditor,  and  who  after* 
applied  lo  the  Court  oT  K.  B. 
obtained  his  discharge  undei 
49  G.  3.  c.  121.  E.  14,,  01. 
ground  that  he  bad  become  b 
rupt,  and  that  his  detaining 
dilor  had  proved  under  the  i 
mission:  Held,  that  he  could 
in  an  oction  against  the  assigi 
dispute  the  validity  of  the  < 
mission.  Watson  v.  Wace 
Others,  n.6&7  G.  4. 

2.  A  lease  contained  a  proviso 
re-enirv  of  the  lessor,  and  tha 
lease  should  be  void  on  the 
sce'a  assigning  without  the  lici 
of  the  lessor.  The  lessee,  in  7, 
nry  1825,  executed  a  deed  w 
purported  to  convey  all  hi* 
aud  personal  preperiy  to  truii 
fur  the   benefit    of  his  credii 
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In  April  1825,  a  commission  of 
bankrupt  issued  against  the  lessee, 
and  he  was  duly  declared  a  bank- 
rupt :  Held,  that  the  deed  of  Ja- 
nuary  1825  was  an  act  of  bank- 
ruptcy and  void  ;  that  it  did  not 
operate  as  a  valid  assignment  of 
the  tenant's  interest  in  the  lease, 
and,  therefore,  that  there  was  no 
forfeiture.  Doe  dem,  Lloyd  v. 
Poxvell  and  Others^  Assignees^  //. 
6  &  7  G.  4.  Page  308 

3.  In  December  181 1,  G.,  then  abroad, 
being  indebted  in  the  sum  of  1000/. 
to  the  estate  of  W,^  a  bankrupt, 
rhe  assignees  of  IV »  issued  against 
him  writs  of  special  capias  alias 
and  pluries,  in  Michaelmas  term 
1812,  and  Hilary  term  181 3,  which 
were  delivered  to  the  sheriffs  of 
London,  and  by  them  duly  in- 
dorsed non  est  invent.,  but  the 
writs  remained  in  the  sheriff's 
office.  In  1814',  G.  being  on  board 
a  ship  in  the  Downs  waiting  for  a 
fair  wind,  went  several  times  to 
Deal,  but  ^K.'s  assignees  had  not 
notice  of  his  being  there.  In  1819 
G.  returned  to  reside  in  England. 
In  1821,  the  debt  of  1000/.  being 
still  unpaid,  the  assignees  of  IV. 
struck  a  docket  against  G.,  and 
upon  their  petition  a  commission 
issued  against  him,  and  on  the 
21st  March'  in  that  year  he  was 
declared  a  bankrupt.  G.  peti- 
tioned to  have  the  commission  su- 
perseded, and  by  an  order  of  the 
Vice-Chancellor,  made  May  1821, 
it  was  ordered  that  G.  should  be 
at  liberty  to  bring  trover  aeainst 
his  assignees  to  try  the  validity  of  ( 
the  commission ;  which  action  he 
accordingly  commenced  19th  May 
1821.  Two  days  aflerwards  the 
attorney  for  the  petitioning  cre- 
ditors took  away  the  writs  of  spe- 
cial capias  alias  and  pluries  from 
the  sheriff's  office;  and  on  the 
nth  o£July  1821,  the  last  day  of 
Triniiy  term,  a  roll  of  the  pro- 
ceedings, with   the  continuances 


on  the  writ  of  pluries  brought 
down  to  the  term  next  preceding 
the  date  of  the  commission  issued 
against  G.,  was  docketed  and  par- 
ried in,  and  on  the  same  day  the 
three  wrfts  were  filed  of  record. 
Upon  a  case  stating  these  i^cts : 
Held,  that  the  assignees  of  W.  had 
not,  at  the  time  of  suing  out  the 
commission  awarded  and  issued 
against  G.,  or  on  the  21st  March 
1821,  when  he  was  declared  a 
bankrupt,  a  valid  debt  as  petition- 
ing creditors  to  support  the  com- 
mission. Gregory  v.  HurrtU^  E. 
7G.4.  F&geS4l 

4.  Where  a  promissory  note,  payable 
with  interest  twelve  months  after 
notice,  was  expressed  to  be  "  for 
value  received,"  and  the  maker 
became  bankrupt  before  any  notice 
was  given :  Held,  that  the  payee 
might  prove  it  under  the  commis- 
sion.      Clayton    v.    Goslings    E» 

7  G.  4.  seo 

5.  The  Court  will  not  set  aside  an 
execution  issued  upon  a  judgment 
obtained  by  default,  confession,  or 
nil  dicit,  and  served  and  levied  by 
seizure  upon  the  property  of  a 
bankrupt  before  his  bankruptcy, 
the  statute  6  G.  4.  c.  16. 1. 108.  not 
rendering  the  execution  in  such 
case  void,  but  merely  enacting  that 
the  plaintiff  in  such  execution 
shall  share  rateably  with  the  other, 
creditors.  Taylor  v.  Taylor^  £• 
7  G.  4.  392 

6.  Where  by  statute  it  was  enacted, 
<*  that  in  case  any  treasurer,  col- 
lector, officer,  or  other  person  ap- 
pointed by  the  commissioners 
having  the  control  of  the  pave- 
ments of  any  places  mentioned  in 
the  act,  for  the  collection  and  re- 
ceipt of  monies,  to  be  collected 
and  received  by  virtue  of  any 
rates  and  assessments,  &c.,  shall 
happen  to  become  bankrupt  before 
he  shall  have  fully  paid  and  satis- 
fied all  monies  received  by  him  or 
them  for  or  in  respect  of  any  such 

?>  0  S  rates 


d54 


BANKRUPT. 


rates  or  assessments,  or  for  or  on 
account  of  the  commissioners,  &c., 
the  assiip:iee8  shall  pay  in  full  all 
the  money  due  to  such  commis- 
sioners (if  the  bankrupt's  estate  be 
sufficient),  in  preference  to  all 
debts,  except  those  due  to  the 
king:  Held,  that  bankers  cm- 
ployed  by  the  commissioners  with- 
out any  actual  appointment,  were 
within  the  words  *'  other  persons" 
used  in  this  section,  as  being  in 
the  nature  of  treasurers,  and  that 
inasmuch  as  the  statute  did  not 
require  the  appointment  of  trea- 
surers, collectors,  &c.  to  be  in 
writing,  the  employment  was  equi- 
valent to  an  appointment'.  The 
same  statute  enacted,  that  the 
commissioners  might  sue  in  the 
name  of  their  clerk  for  the  reco- 
very of  any  penalty  or  rate,  or  any 
other  sum  or  sums  of  money  at 
any  time  due  or  payable  from  or 
by  any  water  or  gas  company,  or 
commissioners  of  sewers,  or  any 
other  person  or  persons,  due  or 
payable  by  virtue  of  any  local  act 
or  that  act :  Held,  that  the  com- 
missioners might  sue  in  the  name 
of  their  clerk  to  recover  from  the 
assignees  of  their  banker  the  ba- 
lance in  his  hands  at  the  time 
when  he  became  bankrupt.  Frost 
V.  BoUand,  T.  7  G.  4.  Page  61 1 
7.  Where  bankers  employed  by  com- 
missioners of  pavements  had  re- 
ceived on  account  of  the  commis- 
sioners certain  exchequer  bills, 
which  they  afterwards  sold,  and 
received  the  proceeds,  and  before 
this  money  had  been  paid  to  the 
commissioners,  became  bankrupts: 
Held,  that  the  commissioners  were 
entitled,  under  the  57  G.  3.  c.  29. 
s»  51.  (set  out  in  the  last  case),  to 
recover  in  full  from  the  assignees 
of  the  bankrupts  the  balance  due 
to  them  ;  for  that  the  section  re- 
ferred to  was  not  confined  to  mo- 
nies received  by  virtue  of  rates 


or  assessments,  but  iucluded  al 
monies  received  "  for  and  on  ac 
count  of  the  cotnmissioners,"  am! 
when  the  bankers  sold  the  excbe* 
quer  billsy  they  must  be  considere<i 
as  having  received  the  proceeds  to 
the  use  of  the  owners  of  the  biUt. 
Dougan  v.  Holland  and  Others, 
Assignees,  T.  7  G.  4.  Page  GK 
8.  A  bond,  upon  the  face  of  it,  ap- 
peared to  be  conditioned  for  tbc 
payment  of  a  sum  certain;  bat  b) 
an  indenture  of  the  same  date,  de* 
daring  the  purposes  for  which  tbc 
bond  was  executed,  it  was  agreed, 
that  it  should  be  lawful  for  tbc 
obligees  in  the  bond  to  commeocc 
an  action,  and  to  proceed  to  judg- 
ment whenever  they  should  think 
fit,  and  upon  judgment  being  ob- 
tained to  issue  execution,  and  tbat 
the  judgment  should  be  a  security 
for  the  payment  to  the  obligees, 
on  demand,  of  all  sums  of  monej 
which  then  were  or  might  there- 
after become  due  to  them ;  a  judg- 
nient  having  been  entered  upby  vir* 
tue  of  this  deed,  the  obligees  issued 
execution  without  assigning  breach 
or  executing  a  writ  of  inquiiy: 
Held,  first,  that  this  was  a  bond  sub- 
stantially conditioned  for  the  per- 
formance of  an  agreement  within  tbc 
8  &  9  fT.  3.  c.  1 1.  *.  8.,  and  that  the 
obligees  ought  to  have  assigned 
breaches.  Secondly,  that  the  in- 
denture, by  virtue  of  which  the 
judgment  was  entered  up,  was  in 
legal  effect  a  cognovit  actionem 
within  the  meaning  of  tlie  third  sec- 
tion of  the  3  G.  4r.  c.  89-,  or  if  nut, 
that  it  was  a  contrivance  to  defeat 
the  provisions  of  that  statute ;  and 
the  indenture  not  having  been  filed 
with  the  proper  officer,  within 
twenty-one  days  after  its  execu- 
tion, and  judgment  not  having  been 
entered  up  within  that  period,  u 
required  by  the  statute,  the  Court, 
upon  an  application  by  the  assig- 
nees of  the  obligor,  who  had  fa^- 

com( 
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come  bankrupt,  ordered  tbe  exe- 
cution to  be  withdrawn.  Hurst  v. 
Jennings,  T.  7  G.4.        Page  650 

BARON  AND  FEME. 
A  buaband  is  liable  for  necetsories 
provided  tor  liis  wife  pending  a 
cuit  in  ihe  eccleBrasticai  court,  and 
before  alimony  decreed,  although 
a  decree  aflerwardi  made  directed 
tbe  alimony  to  be  paid  from  a  date 
before  the  time  when  the  neces- 
uries  were  provided  for  the  wife. 
Ke^an  v.  Umith,  £.7  G.  4.     375 

BILL  OF  EXCHANGE. 

See  FoRcxD  Check. 

An    indorsement    upon    a    promii- 
»ory  note  written  with  a  pencil  ia 
a  valid    indorsement    within    the 
C'Jstnni    of  merchants.     Geary 
Pkym,  H.6&7G.-i.  2 

2.  Where  u  promissory  note  e 
preKBed  tn  be  for  value  received 
was  made  in  favour  of  an  ii 
aged  nine  years,  and  in  an  at 
upon  tbe  note  by  tbe  payee  against 
the  executors  of  the  maker, 
evidence  of  consideration  being 
};ivcn,  the  learned  Judge  Cold  the 
jury,  that  the  note  being  fur  value 
received,  imported  that  a  good 
consideration  existed,  and  that 
gratitude  to  tbe  infant's  father  or 
atfeclion  to  the  child  would  suf- 
fice :  Held,  that  although  the  jury 
might  have  presumed  that  n  good 
consideration  was  given,  yet  that 
those  pointed  out  were  insuflicient; 
and  a  new  trial  was  granted.  Hem- 
hie,  that  an  intention  to  evade  the 
legacy  duty  would  not  have  been 
a  good  consideration.  lioUidai/ 
V.  Atkinson,  E.  7  G.4.  501 

BOND. 


A  bond,   upon   tbe   liice  of  it,  ap- 
peared to  be  conditioocd  for  tbe 


payment  of  a  sum  certain,  but  by 
an  indenture  of  the  same  date,  de- 
daring  the  purposes  for  which  the 
bond  was  executed,  it  was  agreed 
that  it  should  be  lawful  for  the 
obligee  in  tbe  bond  to  commence 
an  action,  and  to  proceed  to  juds- 
meat  whenever  they  should  think 
fit;  and  upon  judgment  being  ob- 
tained la  issue  execution,  ana  that 
the  judgment  should  be  a  security 
for  the  payment  to  the  obligees,  on 
demand,  of  all  siima  of  money 
which  then  were  or  might  there- 
after become  due  to  them,  A 
judgment  having  been  entered  up 
by  virtue  of  this  deed,  the  ohli^eei 
issued  execution,  without  aasign- 


of  inquiry  :  Held,  that  this  was  * 
bond  substantially  conditioned  for 
the  perforuiaiice  of  an  agreement 
in  writing,  within  the  S&9f^-9. 
c.  1 1 .  J.  8.,  and  that  the  oblrgeea, 
therefore,  ought  to  have  assigned 
breaches.  Hursl  v.  Jennings,  T. 
7  G.  4.  Pi«e  6S0 

BROKER. 
Where  a  broker,  having  mode  a 
contract,  entered  it  in  his  book, 
but  did  not  sign  it,  and  afterwards 
signed  and  delivered  bought  and 
sold  notes  to  the  contracting 
parties,  materially  difieriog  from- 
each  other  ;  Held,  that  there  was 
no  valid  i;ontruct  in  writing  to  bind 
the  parties.  Gratit  and  Others  ». 
Fletcherand AnolAer.E.T G.  i.ia6 

CANAL. 
Where  a  cuual  was  made  under 
Ihe  SG.S-c. 38.,  which  did  not 
give  the  proprietors  power  to  ap- 
propriate ilm  water  raised  by  en- 
gines from  mines  near  the  canal) 
and  another  canal  was  made  under 
the  2S  G.  3.  c.  92.,  which  gave  to 
the  proprietors  power  to  appro- 
priate the  water  raised  by  englnea 
from  mines  within  1000  yordi  of  tbe 
S  Q  4  canal, 


CHURCHWARDENS. 


CONVICTION. 
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2.  The  13  G.  3.  c.78.  5. 48.  requires 
that  the  accounts  of  tlie  surveyors 
of  the  highways  should  be  laid  be- 
fore one  justice,  and  if  he  refuses  to 
allow  them,  they  are  to  be  taken 
before  the  justices  at  petty  sessions, 
where  such  parts  as  are  objected  to 
by  the  one  justiceare  to  be  examin- 
ed, and  to  be  allowed  or  disallowed 
as-the  justices  think  fit :  Held,  that 
the  justices  at  petty  sessions  have 
no  original  jurisdiction  over  the 
accounts,  and  an  order  having 
been  made  by  them  for  the  allow- 
ance of  a  surveyor's  accounts, 
which  had  not  been  previously 
laid  before  one  justice,  the  Court 
granted  a  certiorari  to  remove  it, 
and  quashed  the  order.  The  King 
v.  The  Justices  of  Somersetshire t 
T,  7  G.  4.  Page  816 

CHARTER-PARTY. 

By  a  charter-party,  the  freighter  of 
a  ship  agreed  to  pay  for  her  200/. 
per  month  for  six  months  certain, 
and  so  in  proportion  for  any  longer 
time  that  she  might  be  in  his  em- 
ploy. The  ship  was  to  be  kept  in 
repair  by  the  owner.  Before  the 
termination  of  the  voyage  for  which 
the  ship  was  chartered,  certain  re- 
pairs were  necessary,  which  occu- 
pied a  period  of  twenty-eight  days  : 
Held,  that  the  freighterwas  not  en- 
titled to  deduct  those  days  in  cal- 
culating the  period  for  which  he 
was  to  pay  freight.  Ripley  and  An- 
other  v.  Scaife,  H.6&7GA.    1 67 

CHURCHWARDENS. 

Land  belonging  to  a  parish  was  oc- 
cupied by  A.y  and  he  paid  rent  to 
the  churchwardens.  They  exe- 
cuted a  lease  of  the  same  land  for 
a  term  of  years  to  B.,  and  gave  i4. 
notice  of  the  lease.  In  an  action 
for  use  and  occupation  by  B. 
against  A. :  Held,  tnat  A,  was  not 


estopped  by  having  paid  rent  to 
the  churchwardens  from  disputing 
BJs  title,  and  that  the  latter  could 
not  derive  a  valid  title  from  the 
churchwardens.  Phillips  v.  Pearccy 
E.  7  G.  4.  P^ge  48S 

COMMISSIONERS  OF  PAVE- 
MENT. 

See  BANKRUPf,  6,  7. 

COGNOVIT  ACTIONEM. 

See  Bankrupt,  8. 

COMMON. 

The  Lord  of  a  manor  may,  in  respect 
of  common  land  in  his  own  manor, 
have  a  right  to  turn  his  own  sheep 
on  the  common  of  an  adjoining 
manor.  Earl  of  Scflon  v.  Courts 
T.7GA.  917 

CONSPIRACY. 

Indictment  against  four  for  a  con- 
spiracy ;  two  pleaded  not  guilty ; 
one  pleaded  in  abatement,  to  which 
plea  there  was  a  demurrer,  and  the 
fourth  never  appeared.  Before  the 
argument  of  the  demurrer  the  re- 
cord was  taken  down  to  trial ;  one 
of  those  who  pleaded  not  guilty 
was  acquitted,  and  the  other  was 
found  guilty  of  conspiring  With 
him  who  pleaded  in  abatement.** 
The  demurrer  was  afterwards  ar- 
gued, and  judgment  of  respondeat 
ouster  given,  whereupon  a  plea  of 
not  guilty  was  pleaded:  Held, 
that  the  Court  might,  before  the 
trial  of  that  defendant,  pronounce 
judgment  upon  the  one  that  had 
been  found  guilty.  The  King  v. 
J.  S.  S.  Cooke,  E.7  Gi'.  538 

CONVICTION. 

1.  Whether  a  conviction  of  a  water- 
man for  carrying  in  his  boat  upon 
the  river    Thames  more  persons 

than 


998  COHVKmOX. 

tlitm  are  aliowed  by  law,  muat 
bo  founiied  upon  testimony  given 
upon  oBtli,  qiMEte. 

Tlint  puint  being  doubtful,  the 
Court  rviused  a  uiandiunus  to  coin- 
pet  a  magistrate  to  enforce  the 
conviction.  Kf.tv.  Brorferip,  Esq., 
H.  6  it  7  G.  *.  Page  239 

2.  By  the  6  G'.  i.  c.  ItW.  ».  3.  it  was  ! 
enacted,  thnt  veaxels  of  a  cert.iin  j 
description  Ibuiid  "  in  any  pari  ofl 
the  Brituh  or  Irith  ChanneU,  or  | 
eUewere  uu  the  higli  seas,  within  I 
100  leagues  uf  the  coasts  of  the  I 
United  Kingdom,"  having  "  in  any 
manner  attached  thereto"  casLs  of  j 
certain  dimeo^ions,  "  of  the  sort  I 
or  description  U8cd,  or  intended  to  I 
be  used,  ur  fit  or  adapted  for  the  I 
smuggling  of  gpirils,  (unless  such  ! 
casks  are  really  neu;ssary  for  the  ' 
use  of  such  vessel,  or  are  a  part  i 
of  her  cargo,  and  included  in  the  i 
regular  official  documents  of  such  I 
vessel,)''  the  casks,  vessel,  &c.  shall 
be  forfeited.  By  «.  49.,  certain 
persons  found  to  have  been  on  , 
boiird  such  vessels  liable  to  for- 
feiture, are  subjected  to  certain  j 
punisliracnts.  A  conviction  stated  | 
that  ^.£.  was  convicted  of  having 
been  found  on  board  a  vessel  liable 
to  forfeiture ;  "  for  that  it  was 
found  in  the  British  Channd,  hav- 
ing in  a  certain  manner  attached 
thereto  divers,  to  wit,  twenty  casks 
(of  the  dimensions  mentioned  in 
f.  3.),  and  of  lite  sort  or  descrip- 
tion used,  or  intended  to  be  used, 
fur  the  smuggiinp  of  spirits,  the 
said  casks  not  being  reaJIy  neceS' 
sary  for  the  use  of  the  vessel,  and 
included  in  the  regular  official  do- 
cuments of  the  vessel :"  Held,  first, 
that  the  vessel  being  found  in  the 
British  Channel,  it  was  not  neces- 
sary to  allege  that  she  was  within 
lOOleaguesofthe  coast.  Secondly, 
that  the  statement  that  the  casks 


OOPYRtGHT. 

Thirdly,  that  it  was  not  neccssar 
to  negative  that  the  casks  trei 
part  of  the  cargo,  the  conviclio 
stating  tliat  they  were  out  indudei 
in  the  official  docun>eDts  uf  ibi 
vessel.  Fourthly,  that  the  alle 
gation  tiial  the  casks  were  " « 
the  sort  or  description  used,  or  ta- 
(ended  to  be  used,  lor  the  si 
tl 

Page  iSi 

I  COPYHOLDER. 

1 1.  Where  a  copyholder  was  convicted 
of  a  capital  felony,  but  pardoned 
upon  condition  of  remaiatng  iwo 

I  years  in  prison,  aud  the  lord  did 
I  not  do  any  act  towards  seiijng 
I  the  copyhold:  Held,  that  at  the 
I  expiration  of  the  two  years,  the 
I      copy  holder    might     maintain    sn 

ejectment  for  the  land  against  one 

who  bad  ousted  him,  inasmucti  at 
I  the  pardon  restored  his  compe- 
I      tency,  and  the  estate  would  noi 

vest  in  the  lord  without  any  acl 
I      done  by  him.     Doe  dem.  Emiiu, 

V-  Evaai,  T.  7  G-  +.  5S* 

1 2.  Where  copyholder  in  fee  sur- 
I  rendered  to  the  uses  of  a  prior 
I  settlement,  which  uomained  a 
I  power  10  revoke  the  uses  there- 
in declared,  and  limit  new  ones: 
Held,  that   uses    limited    in  etc- 

I      cution  of  this  power  were  good, 

I      although  they  had  the  effect  of  de- 

I      feaiing  prior  vested  estates.    Bad- 

dhiglou  V.  Abertiethy,  T.  7  (V,  4. 

776 

COPYRIGHT. 

The  first  publisher  of  a  libellous  or 
immoral  wurk  cannot  maintaiaati 
action  against  any  person  iar  pub- 
lishing a  pirated  editioD.  5(o<ji- 
daU  V.  Onvihifn,  //.  6  Sc  7  G.4. 

17S 

CORONER. 


CORPORATION, 
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CORONER. 

Where  a  coroner  holds  two  or  more 
inquisitions  at  the  same  place  on 
the  same  day,  he  is  only  entitled 
to  one  sum  of  9d.  a  mile  for  travel- 
ling expences,  from  the  place  of 
his  abode  to  the  place  where  the 
inquisitions  are  holden.  2'he  King 
V.  The  Justices  of  Warwicky  E, 
7  G.  4.  Page  430 


CORPORATION. 


1.  Where  a  charter  incorporated 
*'  the  men,  free  burgesses  of  the 
borough  of  C,"  and  declared  that 
for  ever  thereafter  there  should 
be  within  the  borough  to  be 
chosen  out  of  the  free  burgesses 
eighteen  common  councilmen,  and 
then  nominated  eighteen  persons 
to  be  the  first  common  council- 
men  :  Held,  that  this  charter  vir- 
tually made  them  free  burgesses 
also.  The  King  v.  DotviieSy  H. 
6&7GA.  182 

2.  By  an  ancient  parliament  roll  it 
appeared,  that  the  Commons  by 
their  petition  exhibited  in  parlia- 
ment prayed  King  Edward  the 
Third,  that  the  charter  made  to 
his  liege  burgesses  of  the  town  of 
Bristol,  and  the  franchises  by  him 
granted  to  his  said  burgesses, 
should  be  ratified  aud  confirmed  in 
that  parliament.  The  answer  to 
the  petition  was,  that  it  was  as- 
sented and  agreed  in  parliament 
that  the  franchises  whereof  the  pe- 
tition made  mention,  should  be 
ratified  and  confirmed  under  the 
king's  great  seal.  The  charter 
was  ratified  by  King  Edward  the 
Third  accordingly :  Held,  that  the 
crown  was  not  prevented  by  this 
proceeding  in  parliament  from 
granting  a  new  charter  to  the  bur- 
gesses of  Bristoly  varying  the  mode 


of  electing  a  mayor  from  that  pro- 
vided for  in  the  charter  recited  in 
the  petition  to  the  king  in  parlia- 
ment. 

Queen  Anne,  by  charter,  granted 
to  the  burgesses  of  Bristol,  that 
they  should  be  a  body  corporate, 
&c.  &c. ;  and  she  released  to  the 
corporation  that  power  of  remov- 
ing its  members  which  had  been 
reserved  by  a  former  charter  of 
King  Charles  the  Second,  and  re- 
leased any  just  cause  of  complaint 
which  might  be  against  the  cor- 
poration for  having  acted  in  oppo- 
sition to  it :  Held.,  that  it  dia  not 
thereby  appear  that  the  queen 
granted  this  charter  in  consider- 
ation of  the  former  charter  granted 
by  King  Charles  the  Second ;  and 
that  the  queen's  cliarter  was  not 
therefore  void,  although  the  sup- 
posed charter  of  Car*  2.  did  not 
exist.  The  King  v.  Hayihome, 
E.  7  G.  4.  ftige  410 

3.  By  the  governing  charter  of  a 
borough,  there  were  to  be  ten 
aldermen  and  ten  capital  bur* 
gesses,  and  vacancies  in  the  body 
of  aldermen  were  to  be  filled  up 
out  of  the  capital  burgesses :  Held, 
that  the  acceptance  of  the  office 
o^  alderman  by  a  capital  burgess^ 
even  under  a  void  election,  oper- 
ated as  a  surrender  of  the  lattef 
office ;  and  that  a  person  so  elected^ 
and  afterwards  ousted  on  quo  war- 
ranto, was  not  thereby  restored 
to  the  office  of  capital  burgess  i 
and,  therefore,  where  a  capital 
burgess  became  an  alderman  de 
facto  by  means  of  a  void  election, 
and  in  the  character  of  alderman 
attended  and  voted  at  an  election 
of  a  mayor,  but  was  afterwards 
ousted  on  quo  warranto:  Held^ 
that  he  could  not  be  considered 
as  having  attended  and  voted  as 
a  capilal  burgess.  The  King  v. 
Hughes,  T.  7  G.  4.  886 

COSTS. 
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COSTS. 


COSTS. 
See  Pbiscipal  and  Aobnt. 

I.  Sheriff  arreitea  A.  It.  on  the  13th 
November  upon  a  wril  returnable 
tbo  15th,  and  Bulfered  him  to  go 
St  tnrse  without  givlnf;  a  bail  bond, 
and  ttllerwanls  rcHirneil  cepi  cnr- 
|>iu.  Boil  above  ircrc  put  in  on 
the  17th  of  Drecmirr,  and  on  the 
tame  day  A.  H.  was  rendered, 
but  notice  of  render  was  not  given 
until  the  lltlh  of  Januart/.  An 
action  agRinot  the  sheriff  for  the 
oxcape  was  conmieoced  on  the 
19th  of  Decirmbrr.  The  Court 
Stayed  the  proceeding*  upon  pay- 
ment of  c(»«t»  up  to  the  time  when 
notice  cf  render  via*  given,  and 
ttic  cottc  of  the  motion.  Brook- 
hnutey.  The  Sheriff  nfDerbif>ihire, 
It.^&l  G.*.  Pace  24+ 

S,  Where  the  Court,  after  verdict  for 
the  plaintiff,  granted  a  new  trial 
without  mentioning  tlie  costs,  and 
the  plaintiff  discontinued  :  Held, 
that  (he  defendant  na.'i  not  I'ntitk'd 
to  tile  costs  of  the  Irirtl. 
Vox.  E.  7  G.  4. 

3.  By  the  Miildlesex  court  of  ton- 
science  act.  'i3  G.  2.  c.  33.  s.  19. 
the  defendant  is  entitled  to  doubli 
coats,  if  the  jury  find  a  verdict  for 
leea  than  40f  :  Held,  that  in  such 
caae,  the  verdict  of  the  jury  is 
elusive,  and  a  verdict  having; 
found  for  1/.  13^.,  in  an  a< 
brought  to  recover  the  amount  of 
an  apothecory's  bill,  the  Court  or- 
dered a  suggestion  to  he  entered, 
although  it  appeared  by  affidavit 
that  the  debt  originally  exceeded 
40a.,  and  had  been  reduced  by 
partial  payments  on  account,  and 
idthough  the  plaintiff  had  failed  in 
proving  some  of  the  items  in  his 
bill.  Chadvick  v.  Banning,  E. 
7  G.  +.  5S2 

4.  Upon  a  quo  warranto  information 
for  usurping  rlie  office  of  bailiff, 
(he  being  the  reluming  officer)  of 
«  borough  sending   burgesses  to 


COVENANT. 

parliament,  but  not  a    loi     ^ 

S orate,  judgment  having  b«eng 
)r  [he  crown:  Held,  that  ibt 
lator  was  not  etilitleil  (o  coiti 
the  9  Ann.  c.  W.  Rex  v.  M'i 
r.  7C.+.  P»^t 

5,  Wliere  an  altomcy'i  bill  a 
duced  on  taxation  by  a  sixth  p 
the  client  is  entitled  to  the  coM 
taxation.  They  arc  not  in 
discretion  of  the  Court.  //^ 
V.  Woolcolt,  T.  7  G.  4.  ■ 

G.  Where  a  true  bill  for  perjury  i 
found,  and  the  judge  at  the 
sizes  having  rcfuseu  to  try  it 
account  of  manifest  iioperfectii 
in  the  record,  a  new  bill  ww  p 
ferred,  whereupon  the  defeooi 
was  found  guilty,  but  a  new  It 
was  granted ;  and  then  the  ptw 
cuEor.  instead  of  lakinfj  di>wo  1 
old  record  again,  preferred  an 
indictment  (for  the  same  oBeac 
and  removed  it  into  this  Court 
certiorari,  the  Court  refused  toil 
the  proceedings  upon  that  indi 
nient,  until  the  prosecutor  paid  1 
costs  of  the  former  proceediii 
The  King  v.  Trenteame,  2'.  7  G. 


COURT  OF  REQUESTS. 
See  Costs,  3. 

COVENANT. 

1.  Where  an  indenture  was  ms 
between  "  A.  for  and  on  behalf 
B.  on  the  one  part,  and  C  on  I 
other  part."  A.  being  thereui 
authorized  by  writing  under  b 
hand  but  not  under  seal,  and 
eseculed  the  deed  in  his  oi 
name:  Held,  that  B,  could  r 
maintain  covenant  on  the  de< 
although  the  covenants  were  e 
pressed  to  be  made  by  C,  to  a 
with  B.  BerkeUt,  v.  Hardy, 
7  G.  +.  "^  -^  s 

2.  Where  in  covenant  against  an  i 
signee  of  a  lease,  the  plaimiffd 
clared  that  all  the  right,  &c.  of  tl 
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lessee  vested  in  the  defendant  by 
assignment ;  and  that  afterwards 
the  premises  were  out  of  repair, 
and  defendant  pleaded  in  bar,  that 
for  one  period  he  was  possessed 
of  one-sixth  of  the  premises  as 
tenant  in  common  with  A,,B,,  and 
C ;  and  for  another  period,  of  one- 
third  as  tenant  in  common  with 
B.  and  C,  and  that  no  more  or 
greater  interest  in  the  premises 
ever  came  to  him  by  assignment : 
Held,  that  the  plea  was  bad  in 
substance,  as  it  could  not  be  a  bar 
to  the  whole  action ;  that  it  was 
bad  in  form  also,  as  it  merely  con- 
fessed that  defendant  had  pos- 
session of  part  of  the  premises,  and 
not  that  he  was  assignee.  Semble, 
that  the  defendant  should  have 
pleaded  in  abatement,  and  should 
have  shewn  how  the  other  persons 
became  tenants  in  common  with 
him,  Merceron  v.  Dowson,  E. 
7  G.  4.  Page  479 

DEED. 
See  Covenant,  1. 

i.  Sir  C.  H,  tenant  in  tail,  in  pos- 
session of  certain  hereditaments 
and  premises,  subject  to  an  out- 
standing term  by  indenture,  in 
order  to  bar  the  estate  tail,  and 
all  remainders  expectant  there- 
upon, and  to  limit  the  same  to 
himself  in  fee,  and  in  consideration 
of  I0s.f  granted,  bargained,  and 
sold  the  said  hereditaments  and 
premises,  and  the  reversion,  &c. 
thereof  to  A.  and  J9.,  their  heirs 
and  assigns,  to  hold  to  them  A.  and 
B.f  to  the  use  of  A.,  that  he  might 
become  tenant  of  the  freehold  of 
the  said  premises,  in  order  to  suffer 
a  recovery.  The  deed  was  after- 
wards duly  enrolled  as  a  bargain 
and  sale:  Held,  that  it  oper&ted 
as  a  grant  of  the  reversion  to  A. 
and  B.y  and  that  A.  became  solely 
seised  of  the  premises,  so  as  to  be 


a  good  tenant  of  the  freehold  of 
the  entirety.  Haggersion,  Bart.^ 
v.  Hanhury  and  Another^  H,  6  & 
7G.4.  Page  101 

2.  A  lease  contained  a  proviso  for 
re-entry  of  the  lessor,  and  that  the 
lease  should  be  void  on  the  lessee's 
assigning  without  the  licence  of 
the  lessor.  The  lessee,  in  January 
1825,  executed  a  deed  which  pur- 
ported to  convey  all  his  real  and 
personal  property  to  tnisteesy  for 
the  benefit  of  his  creditors.  In 
April  1825,  a  commission  of  bank- 
rupt issued  against  the  lessee,  and 
he  was  duly  declared  a  bankrupt : 
Held,  that  the  deed  of  January 
1825|  was  an  act  of  bankruptcy 
and  void,  that  it  did  not  operate 
as  a  valid  assignment  of  toe  te- 
nant's interest  in  the  lease,  and» 
therefore,  that  there  was  no  for- 
feiture. Doe  dem.  Lloyd  v.  Powell 
and  Others^  Assignees^  H.  6  & 
7  G  4.  808 

3.  A  womaa  before  her  marriage 
carried  on  trade,  and  being  lame 
kept  a  horse  and  gig  for  the  pur- 
pose of  going  round  to  her  cus- 
tomers. In  contemplation  of  mar- 
riage, she  by  deed  conveyed  to  a 
trustee  all  her  household  furni- 
ture, goods,  and  chattels  enumer- 
ated in  a  schedule,  and  the  stock 
in  trade,  materials,  and  oilier  ar- 
ticles then  belonging  to  her,  in 
and  about  her  said  business.  The 
horse  and  gig  were  not  included 
in  the  schedule,  but  after  her  mar- 
riage were  used  by  her  as  before. 
In  an  action  against  the 'Sheriff  for 
taking  the  horse  and  gig  under  an 
execution  against  the  husband,  the 
jury  found,  that  at  the  time  when 
the  deed  was  executed  the  horse 
and  gig  belonged  to  the  woman, 
*'  in  and  about  her  business:*'  Held, 
that  it  was  the  property  of  the 
trustee,  Dean  v.  Broxvn,  £,  7  G.  4. 

886 

4.  Where  a  party  to  any  instrument 

seals 


<>r  to  anv  person  for  liis  use,  is  not 

Delivery  to  n  third  person  for 
tlie  use  of  tlio  party  in  whose 
favour  the  deed  is  executed,  where 
the  grantor  part*  with  all  rontroul 
over  thi>  decil,  makes  the  dceil 
cfWtiiEil  from  the  instant  of  suoh 
delivery,  iiltlioiii{h  the  person  to 
whnm  the  deed  is  so  delivered  l)e 
)int  the  agent  of  the  party  for 
ivlione  benefit  the  deed  U  made. 
Diie  firm.  Unnwn^  v.  Kni'^hl,  T. 
TG.*.  Paso  67!  j 

5.  By  lease  nix)  release  .V.  H,  con- 
veyed to  ./.  ly.,  and  to  his  iieim  I 
tiiid  asitifriifl)  certain  freehold  itnd 
copylitdii  premises,  tn  hnlil  the  | 
same  unto  the  said  ./.  ff'.,  Iiis  fieirii  ■ 
and  aSKign*,  from  aitd  innnetliately  ' 
after  the  death  of  M.  //.,  to,  for,  < 
and  upon  the  several  uxeti,  ends,  j 
intents,  and  purposes  thereinafter  I 
mentioned :  Helil,  that  by  the  pre-  ' 
mises  nn  initnediatc  estate  of  free-  j 
hold  was  ifivcn  to  J,  /!'.,  and  that . 
the  habendum  liad  nut  iltc  effect  | 
of  rendering  ihe  deed  void,  as: 
giving  a  freehold  ii]  [uturo.  Ooatl-  , 
lillf  o7,  lie  ilimixe  «/"  «'"/uW/  v.  ! 
Gibbx,  T.  7  (;.  V.  709 1 

6,  By  deed)  lessor  demised  certain  ' 
lands  in  the  county  of  Dorset,  ex-  | 
cept  and  always  reserved  out  of| 
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J,  C,  then  the  above  lands  to  fall 
to  the^r*^  male  heir  of  the  branch 
<jf  my  uncle  R.  C.*<  JhmUyy  yield- 
ing and  paying  unto  such  of  the 
daughters  of  the  aforesaid  R.  C., 
which  shall  be  then  living,  the  sum 
of  100/.  each  at  the  time  of  the 
taking  possession  of  the  aforesaid 
estate/  At  the  time  when  the 
will  was  made  R.  C.  was  dead, 
having  left  five  daughters,  all  mar- 
ried ;  the  eldest  had  several  daugh- 
ters, but  no  son ;  each  of  the  others 
had  sons;  and  ail  these  persons 
were  known  to  the  testator.  ./.  C. 
died  without  issue,  and  the  fourth 
daughter  of  R.  C.  died  (before 
any  of  her  sisters,  and  during  the 
continuance  of  the  life  estates 
given  by  the  will)  leaving  a  son : 
Held,  that  her  son  was  entitled  to 
the  T.  estate,  as  being  the  Jlrst 
male  heir  of  the  branch  of  R.  C's 
family,  per  Holroyd  and  Little' 
dale  Js. ;  Bayley  J.  dissentiente. 
Doe  dem*  fr  inter  v.  Perratt^  //• 
6  &  7  G.  4..  Page  48 

2.  Wliere  A.  B.,  seised  in  fee  of  one 
moiety  of  certain  premises  in  the 
county  of  S.,  and  tenant  for  life, 
with  power  of  appointment  by 
deed  or  will  of  the  other  moiety, 
devised  as  follows :  "  I  give  and 
devise  all  my  freehold  estates  in 
L.  and  county  of  S.  or  elsewhere, 
to  my  nephew  J.  K.  for  life,  on 
condition,  that  out  of  the  rents 
thereof  he  do  from  time  to  time 
keep  such  estates  in  repair :" 
Held,  that  this  did  not  operate  as 
an  execution  of  the  power,  and 
passed  that  moiety  only  of  which 
testator  was  seised  in  fee.  Denn 
on  the  demise  of  Noxjocll  v.  Roake 
(in  error),  T.  7  G.  4.  720 

3.  A.  B.  devised  land  to  trustees 
in  trust,  to  permit  his  daughter  to 
receive  the  rents  to  her  own  use 
for  her  life;  and  from  and  afler 
her  death,  be  devised  the  aame 


<<  unto  the  heirs  of  the  body  of  his 
daughter,  share  and  share  alike, 
their  heirs  and  assigns  for  ever." 
At  the  time  of  the  death  of  the 
testator,  the  daughter  had  one 
child,  and  afterwards  had  eleven 
others:  Held,  that  the  words 
'*  heirs  of  the  bod?*'  in  this  will 
meant  children^  and  that  the  child 
born  before  the  testator's  death 
took  a  vested  remainder  iii  fee, 
subject  (o  open  and  let  in  those 
who  might  be  born  aftervrards. 
Right  dem.  Shortridge  v.  Creber, 
T.  7  G.  4.  Page  866 

4.  Testator,  by  will  duly  executed, 
devised  as  follows :  "  On  the  at- 
tainment of  the  age  of  twenty- 
one  years  of  the  eldest  son  of 
G.  //.,  I  give  my  real  estate  in  P. 
to  the  said  son  for  life,  remainder 
to  his  first  and  every  other  son  in 
strict  settlement,  and  so  on  to 
every  son  of  the  said  G.  JFf.,  re- 
mainder over.  The  eldest  son  at- 
tained the  tLge  of  twenty-otiey  suf- 
fered a  recovery  to  the  us6  of  him- 
self in  fee,  and  died,  leaving  a  ion, 
who  died  an  infant  and  unmarried, 
and  three  daughters^  The  second 
son  of  G.  H.  attained  the  nge  of 
twenty-one,  and  left  a  son,  still 
living  :  Held,  that  this  sod  of  the 
second  son  of  G.  H.  took  an  estate 
tail  under  the  will.  Lc  Hunie  v. 
Hobson,  T.  7  G.  4.  90S 

EASEMENT. 
See  Pleading,  9. 

EJECTMENT.  ' 

See  Copyholder,  1. 

1.  Where,  in  ejectment,  A.  was  ad- 
mitted to  defend  alone  as  landlord, 
and  died  before  the  termination  of 
the  action,  having  devised  all  his 
real  estates  to  B.,  and  the  statute 
of  limitations  prevented  the  lessor 

of 
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give  evidence  of  the  time  when  it 
was  actually  filed,  in  order  to  sup- 
port the  allegation  in  his  plea, 
*'  that  the  cause  of  action  did  not 
accrue  within  six  years  next  before 
the  exhibiting  of  the  plaintiff's 
bill."  Granger  v.  George,  H* 
6&7G.4.  Page  149 

5.  Where  a  declaration  on  a  policy 
of  assurance  on  goods,  averred 
that  it  was  effected  in  the  names 

'  of  the  plaintifis,  as  agents,  and 
that  A.f  B.f  C,  and  2).  were  in- 
terested in  the  goods  to  the  full 
amount  insured,  and  that  the 
policy  was  effected  on  their  ac- 
count and  for  their  sole  use  and 
benefit,  A.  being  called  as  a  wit- 
ness for  the  plaintifis,  was  objected 
to,  and  thereupon  they  gave  in 
evidence  a  deed  poll  executed  by 
A.f  before  the  commencement  of 
the  action,  whereby  he  released  to 
the  plaintiS  all  actions  which  he 
might  have  by  reason  of  the  po- 
licy, or  for  any  monies  to  be  re- 
covered by  them  from  the  under- 
writers. They  also  gave  in  evi- 
dence an  indenture,  executed  by 
A*  afler  the  commencement  of  the 
action,  whereby  (after  reciting  that 
plaintifis  had  effected  the  policy  ; 
that  A*9  B.y  C,  and  D.  were  the 
persons  interested;  that  actions 
had  been  commenced  in  the  names 
of  the  plaintiffs;  and  that  they 
being  desirous  of  on  indemnity 
against  the  costs,  the  Court  of 
C.  P.  had  ordered  A.y  B,,  C,  and 
2).  to  indemnify,  and  that  L.  and 
R,  had  agreed  to  do  it)  A.,  &,  C, 
and  2)«,  in  consideration  thereof 
and  of  10;.,  assigned  to  L»  and  R. 
all  their  interest  in  the  policy,  and 
all  benefit  to  be  derived  therefrom, 
and  all  monies  to  be  recovered  in 
the  said  actions,  to  and  for  their 
own  exclusive  use  and  benefit;** 
Held,  that  A.  was,  at  all  cvenu, 
still  liable  to  the  attorney  employed 
Vol.  V. 


to  6ring  the  action,  and  therefore 
incompetent. 

Semble,  That  the  assignment  to 
L.  and  R.  was  illegal,  as  mainte- 
nance. Bell  V.  Smiih  and  Others 
(in  error),  i/.  6  &  7  G.  4.  Page  188 
6.  Declaration  stated,  that  one  A* 
was  seised  in  fee  of  a  messuage  or 
inn,  and  yard  thereto  adjoining, 
and  by  indenture  demised  the 
same  to  the  plaintiff  for  a  term  of 
years,  which  was  undetermined ; 
that  defendant  was  possessed  of  a 
certain  other  yard  next  to  and  ad- 
joining the  premises  of  the  (ilain- 
tiff,  as  tenant  thereof  to  A,  B. ; 
and  that  the  defendant  and  his 
landlord  granted  to  A.,  his  heirs 
and  assigns,  licence  and  authority 
to  make  and  construct,  at  the 
costs  of  A.,  a  certain  gutter  or 
drain  from  and  out  of  the  said 
messuage  or  inn,  into  and  across, 
and  out  of  a  certain  part  of  the 
yard  of  the  defendant,  unto  and 
into  the  yard  of  the  plaintiff;  and 
that  A,y  his  heirs  and  assigns,  and 
his  farmers  and  tenants,  occupiers 
of  the  messuage  and  yard,  should 
have  the  foul  water  collected  in 
the  scullery  of  the  said  messuage 
or  inn,  to  run  and  flow  from  and 
out  of  the  same,  throueh  and 
along  the  said  gutter  or  dram,  into, 
upon,  over,  across,  and  out  of  the 
said  part  of  the  yard  of  the  defend- 
ant, unto  and  into  the  yard  of  the 
plaintiff,  for  so  long  time  as  need 
and  occasion  should  require  for 
the  convenient  occupation  of  the 
messuage  or  its  appurtenances. 
Breach,  that  defendant,  without 
notice,  obstructed  the  drain.  An- 
other count  stated  the  grant  to  be 
for  so  long  time  as  the  defendant 
should  be  and  continue  in  posses- 
sion or  occupation  of  the  said  last- 
mentioned  land,  or  so  long  as  the 
same  should  be  requisite  for  the 
convenient  occupation  of  the  roes- 
3  R  suage. 


man  fur  carrying  in  Iiis  boat  upoi 
the  river  Thamet  more  pcrsoni 
than  are  alloncd  by  laW|  must  bi 
founded  uputi  testimony  g!vei 
upon  oath,  ijumrc. 

That  point  being  clnubtful,  thi 
Court  refused  a  mandamus  to  com 
pel  a  niu<>istrute  to  uufurcc  thi 
conviction.  lirz  v.  Uroderip,  tUij 
II.  6  &■  7  G.  -l.  'J;f! 

8.  Dccluration  stated  that  llie  plain 
lis*  ai^ccd  to  let,  and  A.  li.  aj;r*.'ci 
to  take,  the  miltin;;  of  tliirty  cow* 
for  the  sum  of  7/.  lOs.  per  aiinun 
per  cow,  from  the  Itlh  of  Fe&ru 
arif,  the  rent  to  be  jiaiil  qitanerly 
in  advance,  on  the  14th  of  Febrit 
arif,  the  l^tli  of  Mity,  the  lilh  o 
Aii^tisl,  and  iha  lilh  ol'  Novemier 
and  the  defendant  0(;reed  to  pa; 
the  rent  at  the  times  therein  men 
tioncd.    Tlie  plaintiff  then  averrei 

Serformnnce  of  the  ogreement  b; 
im,  and  that  A,  11.  took  the  mill< 
ing  of  the  thirty  cows,  and  allegei 
M  a  brcacli  the  non-payment  b' 
the  dcftindjnt  of  the  rent,  whici 
became  due  on  the  14th  of  No 
vembcT.  It  appeared  in  cvidcnc 
at  the  trial,  that  In  May  it  vra 
agreed  between  the  plaintiff  am 
A.  B;  tlic  latter  having  thci 
thirty-two  cows,  that  the  plaintii 
instead  of  taking  awnv  tn-o  nt  tlin 


.  EVIDENCE. 


967 


stated  tlie  declaration  in  the  suit 
in  replevin,  tlie  avowry  and  cog- 
nizance for  rent  in  arrear,   and 
that  such  proceedings  were  there- 
upon had,  that  it  was  considered 
by    the    Court    that    the    tenant 
should  take  nothing  by  his  writ, 
but  that  he  and  his  pledges  to  pro- 
secute should  be  in  mercy,  and  that 
the  defendants  in  replevin  should  go 
thereof  .without  day,  and  tliat  they 
should  have  a  return  of  the  goods. 
And  after  reciting  that  it  was  the 
duty  of  the  defendant  as  sheriff  to 
take  care  of  the  replevin  bond,  the 
present  declaration  alleged,  that 
the  tenant  did  not  make  a  return  of 
the  goods  according  to  the  con- 
dition of  the  writing  obligatory, 
but  therein  made  default,  vohereoy 
the  bond  became  forfeited.  Breach, 
that  the  defendant  lost  the  bond, 
whereby   the   plaintiff  was  dam- 
nified.    At  the  trial  it  appeared, 
that,  in  December  1822,  when  the 
replevin  bond  was  taken,  the  de- 
fendant was  sheriff  of  the  county 
of  C,  but  that  at  the  time  when 
the  plaint  was  removed  out  of  the 
county  court,  he  had  ceased  to  be 
sheriff:   Held,   that  this  was  no 
variance,  the  substance  oi  the  al- 
legation being,  that  the  plaint  was 
removed  out  o^  the  county  court 
in  which  it  was  levied,  and  that 
having  been  proved  by  the  record 
of  the  judgment  in  the  replevin 
suit.    It  appeared  that  the  jury, 
afler  finding  that  the  rent  in  arrear 
was  97/«  10«.,  and  assessing  the 
damages    besides    costs,    at    the 
prayer   of  the  plaintiff  and  her 
bailiffs,  according  to  the  statute 
17  Car.  2.  c,  7-  proceeded  to  in- 
quire of  the  arrears  of  rent,  and 
the  value  of  the  distress,  and  found 
the  arrears  to  be  97/.  lOf.,  and  the 
value  of  the  distress  to  be  the 
same.     Besides  the  common  law 
judgment,  as  stated  in  the  declar- 


ation,  there  was  a  judgment  under 
the  statute  17  Car,  2.  c.  7.  that  the 
defendants  should  recover  against 
the  plaintiff  in  replevin  97/.  10«., 
and  another  sum  for  costs,  and 
that  the  defendants  should  have 
execution  thereof.  There  was  also 
a  prayer  by  the  defendants  in  re- 
plevin, for  a  writ  of  fi.  fa.  to  the 
sheriff,  and  averment  that  it  was 
granted  to  them,  and  it  was 
proved  that  a  fi.  fa.  in  fact  is« 
sued,  to  which  the  sheriff  returned 
nulla  bona,  but  it  was  not  proved 
that  any  writ  de  retomo  habendo 
had  been  issued:  Held,  that  the 
replevin  bond  had  become  for- 
feited in  consequence  of  the  plain- 
tiff in  replevin  not  having  prose- 
cuted his  suit  with  success,  that 
being  a  breach  within  the  meaning 
of  the  words  *'  prosecuting  toith 
effect,*'  and,  therefore,  that  the 
plaintiff  in  this  action  had  sas-' 
tained  an  injury,  and  was  entitled 
to  recover,  although  no  writ  de 
retomo  habendo  had  been  issued* 

Held  also,  that  although  the 
plaintiff  had  elected  to  proceed 
under  the  statute  17  Car.  2.  c.  7., 
still  he  was  not  confined  to  his 
execution  under  that  statute,  but 
might  also  proceed  against  the 
sureties  upon  the  replevin  bond, 
or  against  the  sheriff  for  his  negli- 
gence in  the  loss  of  it. 

Held  also,  that  assuming  the 
plaintiff  had  not  proved  the  breach 
alleged  in  the  declaration,  yet  as 
it  appeared  that  there  had  been  a 
breach  of  the  condition  of  the 
bond  by  reason  of  the  plaintiff  in 
replevin  not  having  prosecuted  his 
suit  with  effect,  me  plaintiff  was 
entitled  to  recover,  although  a 
breach  in  that  respect  was  not 
formally  assigned.  Perreau  v. 
Bevan,  H.6&7G.4f.  Page  284 
10.  A  probate  stamp  is  priml  facie 
evidence  that  the  exLecutor  has 
3  R  2  received 


IJoe  ttem.  fVooel  artil  Another  v. ; 
Teagc  and  Othert,  E.  7  G.  ♦.  3^5  ' 
13.  In  cnse  aguinst  tlie  sheriff  for  a  ' 
false  ri^turn  to  a  (i.  fu.,  the  dc- 
claratinn  stated,  that  by  the  judg- 1 
ment  of  the  Court,  the  plaintiff 
recovered  against  A.  li.  39/.,  which  ■ 
were  adjudged  to  him  for  his  da-  ' 
mages  bj-  him  sustained  as  well 
by  occasion  of  bis  not  performing 
certain  protnhes  and  uiidcrtakings  \ 
as  for  \\\f  cosu.  Sec,  At  the  trial, 
it  appeared  by  the  judgment  pro- 
duced it)  evidence,  lliat  as  to  all 
the  countri  in  ibo  declaration  ex- 
cept the  KrEt,  a  remittitur  was 
entered,  und  that  tlie  damages 
were  given  for  the  non-pctforni- 
ancc  of  the  promise  and  under- 
taking in  that  count  mentioned  :  | 
Held,  that  this  was  a  fatal  vari- 
ance. Edwards  v.  Lucas  aud  An- 
other, K.  7  G.  4.  339 

13.  Where  in  assumpsit  for  goods 
sold  and  delivered,  to  which  the 
general  issue  was  pleaded,  a  wit- 
ness called  by  the  plaintiff  to 
prove  the  defendant's  liability, 
admitted  on  the  voir  dire  that  he  . 
(witness)  vvas  jointly  liable  ;  Held, 
that  this  did  not  render  him  in- 
competent. Blackctt  V.  IVeiT,  E. 
7  G.  *.  385 

14.  Id  assumpsit  by  an  administratrix 
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lease,  which  was  produced  by  a 
party  to  whom  he  had  assigned 
it:  Held,  that  it  was  not  necessary 
for  the  plaintiff  to  call  the  sub- 
scribing witness  to  prove  the  exe- 
cution of  the  lease.  It  was  averred 
in  the  declaration,  that  the  de- 
fendant continueil  in  possession 
until  the  end  of  the  term,  and 
whilst  he  was  in  possession  as  such 
assignee  suffered  the  premises  to 
be  out  of  repair*  The  proof  was, 
that  he  had  ceased  to  be  assignee 
before  the  expiration  of  the  term  : 
Held,  that  this  was  not  any  vari- 
ance. Burnett  and  Others,  Execu- 
tors, V.  Lynch,    T.  7  G.  4- 

Page  589 
18.  In  an  action  against  the  sheriff 
for  a  false  return  of  nulla  bona  to  a 
writ  of  fieri  facias,  the  sheriff  proved 
that  he  had  seized  all  the  goods 
of  the  debtor  under  a  fieri  facias 
in  anotlier  suit,  before  the  plain- 
tiffs' writ  was  delivered  to  him. 
The  plaintiffs  in  answer  proved 
that  the  judgment  upon  which  the 
first  execution  was  sued  out,  was 
entered  up  upon  a  warrant  of  at- 
torney fraudulently  executed  by 
the  debtor  in  order  to  defeat  the 
plaintifis'  execution,  and  that  they 
gave  notice  to  the  sheriff  to  retain 
the  proceeds  of  the  goods  levied. 
The  sheriff,  on  the  first  day  of  the 
next  term,  was  served  with  a  rule 
to  return  the  writ  of  fieri  facias 
under  which  he  had  first  levied. 
He  did  not  give  any  notice  to  the 
plaintiffs  by  whom  the  second 
fieri  facias  had  been  sued  out,  that 
he  had  been  served  with  such  a 
rule,  and  at  the  expiration  of  the 
six  day's  mentioned  in  that  rule, 
the  sheriff's  officer  paid  over  the 
proceeds  of  the  goods  levied  to 
the  plaintiff,  at  whose  suit  the  first 
fieri  facias  had  been  sued  out : 
Held,  that  this  was  misconduct 
in  the  sheriff,  and  rendered  him 
liable  to  the  plaintiffs  in  the  second 
execution. 


Quare,  whether  the  sheriff, 'if 
not  euilty  of  such  negligence  or  mis- 
conduct, would  have  been  liable  to 
the  action.  Warmoll  and  Another 
V.  Young,  T.  7  G.  4.       Page  660 

19.  Where  in  ejectment  the  plaintiff 
gave  evidence  of  some  acts  of 
ownership  exercised  upon  the  land 
in  dispute  by  the  lessor's  ancestor, 
and  of  a  fine  levied  by  him  about 
the  same  time ;  and  the  defendant 
proved  some  acts  of  ownership  bv 
the  vicar,  and  gave  evidence  wnich 
tended  to  show  that  the  land  was 
formerly  part  of  the  church-yard ; 
the  Judge  refused  to  leave  it  as  a 
question  to  the  jurv,  whether  the 
parties  to  the  fine  had  any  estate 
of  freehold,  but  told  them  that 
the  fine  was  a  conclusive  bar  to 
the  vicar.  On  error,  held,  that 
this  was  wrong,  and  the  judgment 
was  reversed.  An  adverse  pos- 
session for  twenty  years  is  not  a 
bar  to  a  rector  or  vicar,  except  as 
against  the  same  incumbent  who 
submitted  to  such  possession. 
Runcorn  v.  Doe  on  the  demise  qf 
J,  Cooper  (in  error),   T*  7  G.  4. 

696 

20.  Where  in  case  against  a  carrier 
for  the  loss  of  goods  delivered  to 
him  at  Dublin  to  be  conveyed  to 
Liverpool,  it  was  objected  for  the 
defendant,  that  unless  the  goods 
were  proved  to  be  duly  entered 
at  the  custom-house,  the  import- 
ation was  illegal,  and  the  con- 
tract with  the  carrier  void :  Held, 
that  illegality  is  never  to  be  pre- 
sumed, and  that  the  defendant,  in 
order  to  raise  the  objection,  was 
bound  to  prove  that  the  goods 
were  not  entered.  Sissons  \>Dison 
and  Others,  T.  7  G.  4.  758 

21.  Semble,  that  the  owner  of  a 
several  fishery,  in  ordinary  cases, 
and  where  the  terms  of  the  grant 
are  unknown,  may  be  presumed  to 
be  owner  of  the  soil.  Duke  of 
Somerset  v.  Fogvoell,  T*  7  G.  4. 

875 
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4KC.  ine  agreeiDL'iiE  givuii  i[i  evi- 
dence, purported  to  be  made  by 
an  agent  tor  the  wife  of  A.  and 
B.  only,  but  A.  had  subsequently 
received  rent  from  the  tenant ; 
Held,  that  the  consideration  was 
nut  proved  ns  alleged,  inasmuch 
as  A.  was  not  bound  by  the  agree- 
ment before  the  receipt  uf  rent) 
and  therefore  was  not  a  joint  con- 
tractor ab  initio.  Tlic  second  count 
stated,  that  the  defendant  was  te- 
nant to  the  plaintiffs,  and  in  con- 
sideration bad  promised  to  use  tlte 
lands  in  a  huiihandltke  manner. 
The  proof  was,  that  he  had  agreed  ^ 
to  farm  the  land  in  a  husbandlike 
manner,  to  be  kept  constantly  in 
grass ;  Held,  that  this  also  was  a 
variance.  Saunderson  v.  Grfffitkx, 
T.7G.i.  Page  909 

EXECUTION. 
See  Bankrupt,  5,  8.    Sheriff,  I. 

nNE. 
See  EviDEKCE,  19. 


Where  a  subject  is  owner  of  a  several 
fishery  in  a  navigable  river,  where 


INCLOSURE  ACT. 
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statute  29  Car.  2.  c.  3.  s.  !?•»  must 
state  the  price  for  vrhich  the  goods 
were  sold.  Elmore  v.  Kingscote,  T. 
7  G.  4.  Page  583 

2.  A  verbal  agreement  made  on  the 
25th  of  September  for  the  sale  of  a 
then  growing  crop  of  potatoes,  is 
not  a  contract  or  sale  of  any  lands, 
tenements,  or  hereditaments,  or 
any  interest  in  or  concerning  them, 
within  the  fourth  section  of  the  sta- 
tute of  frauds,  but  a  sale  of  goods, 
wares,  and  merchandizes  within 
the  seventeenth  section.  Evans  v. 
Roberts,  T.  7G.4.  829 


FREIGHT. 

By  a  charter-party,  the  freighter  of  a 
ship  agreed  to  pay  for  her  200/.  per 
month  for  six  months  certain,  and 
so  in  proportion  for  any  longer 
time  that  she  might  be  in  his  em- 
ploy. The  ship  was  to  be  kept  in 
repair  by  the  owner.  Before  the 
termination  of  the  voyage  for  which 
the  ship  was  chartered,  certain  re- 

,  pairs  were  necessary,  which  occu- 
pied a  period  of  twenty-eight  days : 
Held,  that  the  freighter  was  not 
entitled  to  deduct  those  days  in 
calculating  the  period  for  which 
he  was  to  pay  freight.  Ripley  v. 
Scaifey   H.e&lGA.  167 


FREEHOLD  IN  FUTURO. 
See  Deed,  5. 

HIGHWAYS.     See  Rate. 

INCLOSURE  ACT. 

1.  An  inclosure  act  authorized  the 
commissioilers  to  stop  up  old  roads 
in  the  parish,  besides  those  over  the 
lands  to  be  inclosed,  provided  it 
were  not  done  without  the  concur- 


rence of  two  justices.     Semble, 
that  under  this  clause  the  concur- 
rence of  two  justices  was  neces- 
sary to  warrant  the  stopping  up  of 
any  part  of  a  public  footway  which 
passed  through  an  old  inclosure. 
By  the  41  G.  3.  c.109.  ^.8.,  the 
commissioners  are  authorized   to 
set  out  and  appoint  the  public  car- 
riage roads  and  highways  through 
and  over  the  lands  and  grounds  to 
be  inclosed,  and  to  divert,  turn, 
arid  stop  up  any  of  the  roads  and 
tracks  upon  and  over  all  or  any 
part  of  the  said  lands  and  grounds : 
provided,  that  in  case  the  commis- 
sioners shall  be  empowered  by  any 
local  act  to  stop  up  any  old  or  ac- 
customed road  passing  or  leading 
through  any  part  of  the  old  inclo- 
sures  m  such  parish,  the  same  shall 
in  no  case  be  done  without   the 
concurrence  and  order  of  two  jus- 
tices :  Held,  that  under  this  section 
the  commissioners  were  authorized 
to  stop  up  or  divert  footways  as  well 
as  carriage  roads;   and  that  the 
proviso  at  the  end  of  the  section 
was  not  codfined  to  carriage  roads, 
but  extended  to  every  species  of 
ways;   and,  therefore,  where  the 
commissioners  were  empowered  by 
the  local  inclosure  act  to  stop  up 
all  ways  passing  over  the  lands  to 
be  inclosed,  as  well  as  wa3r8  pass- 
ing through  old  inclosures  in  tlie 
parish,  it  was  held,  that  in  order 
effectually  to  stop  up  a  public  foot- 
way, passing  partly  over  the  lands 
to  DC  inclosea,  and  partly  over  an 
old  inclosure,  it  was  necessary  for 
them  to  have  the  concurrence  and 
order  of  two  'justices,  and  no  such 
order  or  concurrence  having  been 
obtained,  it  was  held,  that  a  foot- 
way which  the  commissioners  or- 
dered to  be  stopped  up,  had  not 
been  effectually  stoppea,  but  con- 
tinued a  public  footway.  Logan  v. 
Burton,  R7G.^  Page  513 

2.  Where  an  inclosure  act  directed 

3  R  4  that 


JURY. 
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ing  due,  Collins  v.  Lightfoot,  T* 
1  G.^  Page  581 

INSURANCE. 

Upon  a  policy  of  insurance  upon  ship 
at  and  from  London  to  New  South 
Walesy  and  at  and  from  thence  to 
all  ports  and  places  in  the  East  In* 
dies  or  South  America^  with  liberty 
for  the  said  ship,  in  that  voyage,  to 
proceed  and  sail  to,  and  touch  and 
stay  at  any  ports  or  places  whatso- 
ever, with  leave  to  take  in  and  dis- 
charge goods  and  passengers  at  all 
ports  and  places  in  the  Channel^ 
Cork  in  Ireland^  Madeira^  Cape  qf 
Good  Hope,  St.  Helena,  and  where- 
soever the  ship  might  proceed  to, 
as  well  on  this  as  on  the  other 
sides  of  the  Capes  of  Good  Hope 
and  Horn,  and  for  all  purposes 
whatsoever;  particularly  to  trade 
and  sail  backwards  and  forwards, 
and  forwards  and  backwards: 
Held,  that  after  the  arrival  of  the 
ship  at  New  South  Wales,  she  was 
protected  by  the  policy  so  long 
only  as  she  was  sailing  on  a  voy- 
age either  to  South  America  or  to 
the  East  Indies,  or  on  some  inter- 
mediate voyage,  having  for  its  ulti- 
mate object  the  accomplishment  of 
'  a  voyage  either  to  South  America 
or  to  the  East  Indies.  Bottomley 
y.BoviU,H.6&7G.^.  210 

JUDGMENT,  as  in  case  of  a  Non- 

suit. 

Sec  Practice,  16. 

JURY. 

Where,  on  the  trial  of  an  indictment 
for  perjury,  it  being  necessary  to 
swear  talesmen  from  the  common 
jury  panel  to  serve  on  the  jury, 
and  one  </.  Williams  being  called, 
his  son,  R.  H.  Williams,  (at  the 
request  of  his  father,  and  without 


collusion  with  the  prosecutor  or 
defendant,)  appeared  for  him  and 
was  sworn  and  served  on  the  jury, 
he  not  being  of  age,  nor  havm^  a 
qualification  by  estate,  nor  bemg 
any  panel :   Held,  that  there 


on 


was  a  mistrial,  and  that  a  rule  ob- 
tained for  a  new  trial  must  be  made 
absolute.  The  Kingy,  Tremeamet 
if.  6&7G.4.  Page  254 

JUSTICES. 

1.  Upon  an  appeal  against  an  order 
for  the  allowance  of  overseers'  ac- 
counts :  a  magistrate,  a  rated  in- 
habitant of  the  parish,  cannot  vote 
either  on  the  determination  of  the 
appeal,  or  on  a  question  as  to 
granting  a  case  for  the  opinion  of 
this  Court.  The  King  v.  Gudridge 
and  Others,  E.  7  G.  4.  459 

2.  The  13  G.  3.  c.78.*.  48.  requires 
that  the  accounu  of  the  surveyors 
of  highways  should  be  laid  before 
one  justice,  and  if  he  refuses  to  al- 
low them,  they  are  to  be  taken  be- 
fore the  justices  at  petty  sessions^ 
where  such  parts  as  were  objected 
to  by  the  one  justice  are  to  be  ex- 
amined, and  to  be  allowed  or 
disallowed  as  the  justices  think 
fit:  Held,  that  the  justices  at  petty 
sessions  had  no  original  jurisdic- 
tion over  the  accounts;  and  an 
order  having  been  made  by  them 
for  the  allowance  of  a  surveyor's 
accounts,  which  had  not  been  pre- 
viously laid  before  one  justice,  the 
Court  granted  a  certiorari  to  re- 
move it,  and  quashed  the  order. 
Rex  V.  The  Justices  qf  Somerset' 
shircf  T.  7  G.  4.  816 

LANDLORD  AND  TENANT. 
See  Bankrupt,  2.  Dbbd,6.  Lease. 

L  Tenant  from  year  to  year  at  a 
rent  payable  half  yearly,  without 
giving  any  notice  to  the  landlord 

quitted 


to  thu  second  tunaot.    Hall  v.  Bur- 
gett,  E.7G.i.  Page  332 

S.  Land  bclon^ng  to  a  parisli  was 
occupied  by  A.,  and  he  paid  rent 
to  the  churchwardens.  They  ex- 
ecuted a  Ica^e  of  the  same  land  fur 
a  term  of  years  to  B.,  and  gave  A, 
notice  of  the  lease.  In  an  action 
for  use  and  occupation  by  li. 
against  A-i  Held,  that  A.  was  not 
esto[>ped  by  having  paid  rent  to 
tlic  churchwardens  iVum  disputing 
J3.'b  title,  and  tliat  the  latter  could 
not  derive  a  valid  title  from  the 
churchwardens.  I'hiUipsv  Pearcc, 
E.  7  GA.  +33 

LARCENY. 
The  statute  3  &+.  c.  38.  f.1.  enacts, 
that  if  any  servant  shall  steal  any 
money  from  his  master,  and  shall 
be  convicted  thereof,  and  be  en- 
titled lo  the  benefit  of  clergy,  he, 
instead  of  being  subjected  to  such 

Eunishmcnt  as  may  now  by  law 
c  inflicted  upon  persons  so  con- 
victed and  entitled  to  benefit  of 
<='t-'''Kyi  ^'■i>"  ^^  tnijuportcd  for 
fourteen  years  :  Held,  that  a  ser- 
vant convicted  of  [ictit  larceny  was 
not  within  the  meaning  of  this  sta- 
tute, and  that  he  was  subject  to  be 
transported  for  seven  years  only. 


LIMITATIONS,  STATUTE  OF. 
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LICENCE. 
See  Evidence,  6.    Pleading,  9. 

LIMITATIONS,  STATUTE  OF. 

1 .  The  statute  of  limitations  is  a  bar 
to  an  action  of  trover,  commenced 
more  than  six  years  ader  the  con- 
version, although  the  plaintiff  did 
not  know  of  the  conversion  until 
within  that  period,  the  defendant 
not  having  practised  any  fraud  in 
order  to  prevent  the  plaintiff  from 
obtaining  that  knowledge  at  an 
earlier  period. 

The  declaration  was  filed  ge- 
nerally, as  of  Michaelmas  term : 
Held,  that  the  defendant  might 
give  evidence  of  the  time  when  it 
was  actually  filed,  in  order  to  sup- 
port the  allegation  in  his  plea, 
"  that  the  cause  of  action  dia  not 
accrue  within  six  years  next  before 
the  exhibiting  of  the  plaintiff's 
bill."  Granger  v.  George,  H.6& 
7  G.  4.  Page  149 

2.  Declaration  stated  that  the  plain- 
tiff had  contracted  with  A»  B>to 
lend  him  the  sum  of  3000/.  at  in- 
terest; the  repayment,  with  in- 
terest, to  be  secured  by  a  warrant 
of  attorney  and  certain  mortgages 
of  freehold  and  leasehold  premises, 
provided  they  should  be  found  to 
be  a  sufficient  security  for  the 
same ;  that  the  plaintiff  retained 
defendant  as  an  attorney,  to  as- 
certain whether  they  would  be  a 
sufficient  security ;  that  the  de- 
fendant accepted  such  retainer, 
and  that  it  became  his  duty  to  use 
due  care  and  diligence  to  ascer- 
tain whether  the  warrant  of  at- 
torney and  mortgages  would  be  a 
sufficient  security  for  the  repay- 
ment of  the  SOOO/.  and  interest. 
Breach,  that  defendant  did  not 
use  due  care  and  diligence  in  that 
behalf,  but  wholly  neglected  so  to 
do,  and,  on  the  contrary,  falsely 
represented  to  the  plaintiff,  that 


the  warrant  of  attorney  and  mort- 
gages would  be  a  sufficient  securiiy 

'  for  the  repayment  of  the  SOOoL 
with  interest,  whereupon  the  plain- 
tiff lent  the  3000/.  to  A.  B. ;  that 
they  were  not  a  sufficient  security, 
by  reason  whereof  the  plaintiff 
had  wholly  lost  the  interest  due 
and  payable  on  the  said  sum  of 
-3000}.,  amounting  to  a  large  sumt 
to  wit,  the  sum  of  1000/.»  and  was 
likely  ^yholly  to  lose  the  said  prin- 
cipal sum  of  3000/*  At  the  trial 
it  appeared,  that  in  the  year  1814 
the  aefendant  had  been  retained 
by  the  plaintiff  to  ascertain  whe- 
ther the  warrant  of  attorney  and 
mortgases  were  a  sufficient  se- 
curity tor  the  3000/.  and  interest, 
and  that  at  that  time  he  repre- 
sented they  were  so.  In  the  year 
1820,  (the  interest  to  that  time 
having  been  regularly  paid,)  it  was 
discovered  that  the  warrant  of  at- 
torney and  mortgages  were  not  a 
sufficient  security :  Held,  that  the 
misconduct  or  negligence  of  the 
attorney  constituted  the  cause  of 
action,  and  that  the  statute  of 
limitations  began  to  run  from  the 
time  when  the  defendant  had  been 
guilty  of  such  misconduct,  and 
not  from  the  time  when  it  was  dis- 
covered that  the  securities  were 
insufficient.  Howell  v.  Youngf  H* 
6&7G.4.  Page  259 

3.  Where  in  ejectment.  A*  was  ad- 
mitted to  defend  alone  as  landlord, 
and  died  before  the  termination  of 
the  action,  having  devised  all  his 
real  estates  to  B.,  and  the  statute 
of  limitations  prevented  the  lessor 
of  the  plaintiff  from  bringing  a 
fresh  ejectment,  the  Court  gave 
him  leave  to  sign  judgment  asainst 
the  casual  ejector  in  the  old  suit, 
and  issue  execution  thereon,  unless 
B.  would  appear  and  defend  the 
action  as  landlord.  Doe  dem. 
Grubb  y.  Grtihb,  E.7  G.^       457 

LUNATIC. 


OUTLAWRY. 

expire  at  Miehadntas  18D9.  In 
December  1799.  A.  took  a  further 
lease  of  the  ieme  premises  for 
sixty  years,  to  commence  from 
Micltaelmat  1809.  llie  lessor  died 
in  December  1800,  and  devised  the 
premigea  in  question  to  A.,  the 
lessee,  for  his  life.  By  lease  and 
release,  A.  in  1806  conveyed  his 
life  estate  to  B.  Held,  that  A.'i  ' 
interest  in  the  lease  of  1799,  which 
was  to  commence  in  1809,  was  not 
merged  in  his  estate  for  life.  Doe 
dem. Rawlingt and  Othenv.  Walker 
and  Others,  H.6&TG.*. 

Page  111 

NOTICE  OF  APPEAL. 
See  Afpkal. 

OVERSEER. 
See  Appeal,  S. 

OUTLAWRY. 

Where,  in  error,  to  reverse  an  out- 
lawry, the  error  assigned  was,  that 
before  and  at  the  time  of  awarding 
and  issuing  the  exigi  facias,  the 
plaintiff  in  error  was  beyond  seas  ; 
and  defendant  pleaded,  that  before 
the  awarding  and  issuing  of  the 
exigi  facias,  plaintiff  in  error  of 
his  fraud  and  covin,  and  in  order 
to  defeat  defendant  of  the  means 
of  recovering  his  just  debt,  and  | 
for  the  purpose  of  avoiding  the 
said  outlawry,  voluntarily  left  the 
realm  of  England,  and  of  such  his 
fraud  and  covin  voluntarily  re- 
mained in  parts  beyond  the  seas 
until  after  the  out  I  awry,  whereupon 
issue  was  joined  and  found  for  the 
defandant :  Held,  that  the  plea  was 
not  an  answer  to  the  assignraenl 
of  error,  and  tliat  judgment  of  re- 
versal of  the  outlawry  should  be 
entered  for  the  plaintiff  in  error 
non  obstante  veredicto.  Bryan 
V.  Wagiiaff  (in  error),  E.  1  G.  *. 


PARTNERSHIP. 


OVERSEERS. 


A  pauper,  being  casually  in  the  pa- 
rish of  A;  met  with  an  accident 
which  disabled  her,  and  which  re- 
quired immediate  medical  assist- 
ance. The  constable  of  that  pa- 
rish improperly  removed  her  to 
her  own  (which  was  the  odjmning) 
parish,  and  sent  for  the  ittrgeon  M 
that  parish  to  attend  her:  Held, 
that  it  was  the  duty  of  the  parish 
officers  of  A.  to  have  taken  the 
pauper  to  the  nearest  convenient 
bouse  in  A.,  and  to  have  provided 
medical  attendance  there,  and  that 
they  could  not,  by  improperly  re- 
movinz  her  to  another  parish,  re- 
lieve themselves  ftom  the  liability 
which  the  law  had,  in  the  fint  in- 
stance, cast  upon  th«n,  and  that 
they  were  therefore  liable  to  pay 
the  surgeon's  bill.  Tondiiuon  v. 
Benlall  and  Another,  T.T  G.*. 
Pftge798 

PARDON. 
See  CopvHOLDU. 

PARTNERSHIP. 

1.  An  attorney  entered  into  a  writ- 
ten contract,  whereby  he  agreed 
to  take  into  partnership  in  the 
business  of  an  attorney,  a  pervon 
who  had  not  at  that  time  been 
admitted ;  no  time  was  expressly 
fixed  for  the  comniencement  of  the 
partnership ;  Held,  that  no  lime 
being    expressly    appointed,    the 

Sartnership  commenced  from  the 
ate  of  the  agreement.  Wiiliamt 
y.  Jona,  7/.  6  ft  7  (7.  4.  106 

2.  A;  B.,  and  C  were  in  partner- 
ship in  trade.  A.  retired  trom  the 
firm,  and  notice  of  that  fact  was 
given  to  D.,  a  creditor  of  the  firm, 
and  that  B.  and  C.  continued  the 
business,  and  assumed  the  funds, 
and  charged  themselves  with  the 

debts 


7G.*.  Page  196  | 

3.  Wlierc  A.,  the  keeper  of  a  coach  j 
office  and  a  part  owner  in  Ecveral  ; 
coaches,  made  a  cuntract  with  B.  \ 
fur  the  carriage  of  parcels,  which 
he  was  in  the  Imbit  of  sending 
from  that  office  to  various  [iloces : 
licli),  thut  this  bound  the  owners 
of  all  the  coaches  in  which  A.  was 
a  part  owner,  and  as  we'l  those 
u'ho  became  partners  after  the 
making  of  the  contract,  as  tliosc 
who  were  so  before.  Jlelxby  uiiii 
Ol/ters  V.  Mean  and  Olhen,  K. 
7  G.  4.  501 , 

PAVEMENT  COMMISSONERS. 
See  Bankhopt,  (J,  7-  ■ 

PAYMENT.  : 

1.  jt.,  on  the  ISth  of  March  \»'1\,  I 
paid  into  the  Tatnrss  country  bank  i 
a  quantity  of  notes  of  a  bank  at 
Dartmouth  to  bear  interest  from 
that  day.  The  Toiitess  bankers  i 
sent  the  notes  early  on  the  follow- 1 
ing  morning  to  the  Dartmouth 
bank.  Upon  the  receipt  of  them  I 
there,  the  latter,  according  to  their  | 
usual  course  of  dealing  with  the 
Totneu  bankers,  gave  them  credit 
ID  account  for  the  amount  of  the  ' 


PENAL  ACTION. 

iecily  or  indirectly  concerned  in 
any  contract  or  bargain  for  making 
or  repairing,  or  in  any  way  relat- 
ing to  the  road  for  which  he  shall  j 
act ;  nor  shall  any  such  trustee  let 
out  for  hire  any  waggon,  wain, 
cart,  &c.,  or  any  horse,  &c.,  for 
the  use  of  any  turnpike  road  Jbr 
which  he  shall  act  as  a  trustee,  nor 
by  himself  or  any  other  person  for 
or  on  his  account  directly  or  indi- 
rectly receive  any  sum  or  sums  of 
money  to  his  use  or  benefit  out  of 
the  tolls  collected  on  the  road  for 
which  he  shall  act  during  the  time 
he  shall  be  acting  as  a  trustee  of 
such  road,  and  that  every  trustee 
so  oflTending  shall  for  every  such 
offence  forfeit  100/."  Sect.  143. 
enacts,  <'  That  if  the  penalty  shall 
exceed  the  sum  of  20/.,  it  shall  be 
recoverable  by  action  of  debt  in 
any  of  the  superior  courts,  and  the 
plaintiff,  if  he  recover  in  any  such 
action,  shall  have  full  costs,  pro- 
vided that  there  shall  not  be  more 
than  one  recovery  for  the  same 
offence,  and  that  twenty-one  days' 
notice  be  given  to  the  party  of- 
fending previous  to  the  commence- 
ment of  such  action,  and  that  the 
same  be  commenced  within  three 
calendar  months  after  the  offence 
for  which  such  action  is  brought 
shall  have  been  committed."  One 
A.  had  contracted  with  the  trus- 
tees of  a  turnpike  road  to  make 
certain  improvements  on  the  road, 
and  he  agreed  to  perform  the  same 
for  a  specific  sum.  One  of  the 
trustees  afterwards  agreed  with  yf . 
to  let  him  his  horses,  and  cart  at 
the  rate  of  5s,  per  day,  and  he 
did  so  let  them,  and  they  were 
used  on  that  part  of  the  road 
which  was  agreed  to  be  improved 
by  A, :  Held,  that  the  trustee  was 
liable  to  the  penalty  imposed  by 
section  65.  of  the  act. 

In  the  notice  of  action,  it  was 
not  stated  that  the  defendant,  at' 


PLEADING. 


979 


the  time  when  he  let  his  cart  and 
horses  to  iiirc,  was  a  trustee  act" 
ing  in  execution  of  the  act :  Held, 
that  the  notice  was  therefore  bad. 
Held,  also,  that  a  party  omitting 
to  give  tlie  notice  required  by  act 
of  parliament  was  barred,  not 
merely  of  his  right  to  recover  the 
costs  of  his  action,  but  of  his  right 
of  action  altogether.  Tovoseif  v. 
JVhite,  H.eeclG.^      Page  125 

PERJURY. 
See  Indictment,  1. 


PLEADING- 

1.  Extra  parochial  persons  cannot 
establish  a  claim  to  seats  in  the 
body  of  a  parish  church  without 
proof  of  a  prescriptive  title ;  and, 
therefore,  if  they  sue  in  the  eccle- 
siastical court  to  be  quieted  in  the 
possession  of  such  seats,  this  Court 
will  grant  a  prohibition.  Semble, 
That  they  cannot  establish  such  a 
claim  even  by  prescription.  By^ 
erley  v.  Windus,  H.SSclG.^.    1 

2.  The  3G.4.  c.  126.  5.65.  enacts, 
*<  That  no  trustee  of  any  turnpike 
road  shall  have  any  share  or  in- 
terest in,  or  be  in  any  manner  di- 
rectly or  indirectly  concerned  in 
any  contract  or  bargain  for  making 
or  repairing,  or  in  any  way  relat- 
ing to  the  road  for  which  he  shall 
act ;  nor  shall  any  such  trustee  let 
out  for  hire  any  waggdn,  wain,, 
cart,  &c.,  or  any  horse.  Sec,  for 
the  use  of  any  turnpike  roadybr 
which  he  shall  act  oi  a  trustee,  nor 
by  himself  or  by  any  other  person 
for  or  on  his  account  directly  or 
indirectly  receive  any  sum  or  sums 
of  money  to  his  use  or  benefit  out 
of  the  tolls  collected  on  the  road 
for  which  he  shall  act  during 
the  time  he  shall  be  actine  as  a 
trustee  of  such  road,  and  that 
every  trustee  so  ofiending  shall  for 

every 
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an  action  against  any  person  for 
publishing  a  pirated  edition.  Stock" 
dak  y.  Ontohvut  ff.  6  &  7  G.  4. 

Page  17S 

?•  Words  spoken  of  an  innkeeper  im- 
puting insolvency  are  actionable^ 
although  at  the  time  when  they 
were  spoken,  an  innkeeper  was  not 
subject  to  the  bankrupt  laws.  fVhit" 
fington  y.  Gtadmin^  H.  6  &  7  G.  4. 

180 

8.  In  an  action  aeainst  the  bank  of 
England^  the  declaration  stated 
that  the  plaintiff  was  lawfully  pos- 
sessed or  certain  S  per  cent,  an- 
nuities in  the  care  or  the  defend- 
antSy  and  standing  in  their  books 
in  the  name  of  the  plaintiff,  for  the 
purpose,  amonest  other  things,  of 
paying  him  all  Uie  dividends  which 
might  accrue  due  in  respect  of  the 
stock,^  whilst  the  same  should  not 
be  transferred  in  the  said  books 
with  the  authority  of  the  plaintiff, 
and  that  the  plaintiff  was  entitled 
to  the  stock,  and  that  it  had  not 
been  transferred  in  the  books  to 
any  person  by  his  order  or  autho- 
rity, and  thereupon  it  became  the 
duty  of  the  defendants  to  pay  to 
the  plaintiff  the  dividends  whilst 
the  same  was  not  transferred,  yet 
the  defendants,  although  requested, 
had  not  paid  them:  Held,  upon 
error,  that  this  declaration  was 
bad,  on  the  ground  that  it  did  not 
appear  that  Uie  dividends  had  ever 
been  issued  by  government  to  the 
Bank,  and  that  antil  they  were 
issued,  it  was  not  the  duty  of  the 
bank  to  pay  them.  The  Governor 
and  Company  of  the  Bank  ofEng* 
land  V.  Davis  (tfi  error)^  0.  6  & 
7G.4.  185 

9*  Declaration  stated  that  one  A. 
was  seised  in  fee  of  a  messuage  or 
inn  and  yard  thereto  adjoining, 
and  by  indenture  demised  the  same 
to  the  plaintiff  for  a  term  of  years 
which  was  undetermined ;  that  de- 
fendant was  possessed  of  a  certain 
Vol.  V* 


other  yard  next  to  and  adjoining 
the  premises  of  the  plaintiff,  as 
tenant  thereof  to  A.  B. ;  and  that 
the  defendant  and  his  landlord 
gpranted  to  A*,  his  heirs  and  as- 
signs, licence  and  authority  to 
make  and  construct,  at  the  costs 
of  i4.,  a  certain  gutter  or  drain 
from  and  out  of  the  said  messuage 
or  inn,  into  and  across,  and  out  of 
a  certain  part  of  the  yard  of  the 
defendant,  unto  and  into  the  yard 
of  the  plaintiff;  and  that  Af  hb 
heirs  and  assigns,  and  his  fkrmers 
and  tenants,  occupiers  of  the  mes- 
suage and  yard,  should  have  the 
foul  water  collected  in  the  scul- 
lery of  the  said  messuage  or  inn, 
to  run  and  flow  fh>m  and  out  of 
the  tame,  throueh  and  along  the 
said  gutter  or  drain,  into,  upon, 
over,  across,  and  out  of  the  said 
part  of  the  yard  of  the  defendant, 
unto  and  into  the  yard  of  the 
plaintiff,  for  so  long  time  as  need 
and  occasion  should  require  for 
the  convenient  occupation  of  the 
messuage  or  its  appurtenances* 
Breach,  that  defendant  without 
notice  obstructed  the  drain.  An- 
other count  stated  the  grant  to  be 
for  so  long  time  as  the  defendant 
should  be  and  continue  in  pos- 
session or  occupation  of  the  said 
last  mentioned  land,  or  so  long  as 
the  same  should  be  requisite  for 
the  convenient  occupation  of  the 
messuage.  It  appc^ed  in  evi- 
dence, that  the  licence  to  con- 
struct and  continue  the  drain  was 
by  parol :  Held,  that  as  the  right 
claimed  in  the  declaration  was  a 
freehold  right,  assuming  that  it  was 
an  easement  only  upon  the  land 
of  another,  and  not  an  interest  in 
the  land,  it  could  not  be  created 
without  deed.  HevoUnt  v.  Sftip- 
pam,  H.6&TG.4f.  Pbce  221 
10.  Indictment  for  perjury  alleged, 
that  on  the  trial  of  an  indictment 
against  J.  H.  defendant,  intending 

SS  to 


I  K.-/y«i 


"•l"'H  " 


I'illsi-ly, 

Anuilicr  count  a1U-<;e^,  that  at 
lliu  trial  nf  ./.  //,  li>.:  was  tuuiid 
guilty,  "  by  nicaiis  of  tlio  fiilse 
and  iiiatcriul  tcstiuiony  of  (Icfoiid- 
ant  in  till?  first  count  infntionL'il ;'' 
l!»at  a  rulu  nisi  for  a  uiiv  iriai  wus 
granU'il,  and  that  Jiifcndant  kntiw- 
iii;;ly,  talscly,  willully,  and  cor- 
niiitly  mado  affidavit  tliat  tlic  cvi- 
ik'iicu  given  by  him  at  the  trial  ot'| 
./.  //.  «as  true,  "  wliereas  it  \sa«  ■ 
I'aUc  in  the  particulars  in  the  lirst  I 
count  assi;{iiijd  and  set  tbrlh :" 
Held,  that  thi»  cunnt  uUn  nasi 
bad,  for  that  it  xlionld  have  aver- 
red distinctly  that  defendant  uas 
gu'urii  as  a  nitncas,  and  deiiosed 
to  certain  fuels  at  tlic  trial  uf 
./.  //.  instead  nf  leaving;  it  tn  be 
taken  by  iuU-ndnicnt.  Tin:  Kiiijr 
V.  atrveiis,  II.  (>  & 


I'ajii 


[Jlfl: 


II.  Dcclaral  ion  stated  Ihat  the  ji 
tilt'  agreed  to  let,  and  //•  It,  a^^ctl  | 
tu  take,  the  uiilkin;!:  of  thirty  cotvs  ' 
fur  the  sum  of  7/.  Wk.  per  annum  | 
per  cow  from  the  I  Uh  Feliruaru,  ^ 
The  rent  to  be  paid  ({uarti'rly  in  ail-  ■ 
vancc,  on  the  litli  of  I'lbmarif, 
the  Itth  of  May,  the  1  Hli  of  An-  ■■ 
gust,  and  the  1  Uh  of  Xovember,  1 
and  ihc  defendant  agreed  to  pay  [ 
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plevied  and  delivered  the  goods 
to  the  tenant,  that  the  latter  ap- 
peared at  the  next  county  court 
of  the  sheriff,  and  there  levied  his 
plaint  against  the  plaintiff  and  her 
bailiffs  for  taking  and  detaining 
his  goods  and  chattels,  &c*  which 
plaint  afterwards,  to  wit,  on  the 
25th  March  1823,  was  duly  re- 
moved  out  of  the  county  court  of 
the  said  sheriff' of  the  county  of  C, 
into  the  court  of  great  se^ions  by 
a  writ  of  re.  fa.  lo.  It  then  stated 
the  declaration  in  the  suit  in  re- 
plevin, the  avowry  and  cognizance 
for  rent  in  arrcar ;  and  that  such 
proceedings  were  thereupon  had, 
that  it  was  consideried  by  the 
Court  that  the  tenant  should  take 
nothing  by  his  writ,  but  that  he 
and  his  pledges,  to  prosecute, 
should  be  in  mercy,  and  that  the 
defendants  in  replevin  should  go 
thereof  without  day,  and  that  they 
should  have  a  return  of  the  goods. 
And  after  reciting  that  it  was  the 
duty  of  the  defendant,  as  sheriff, 
to  take  care  of  the  replevin  bond, 
the  present  declaration  alleged, 
that  the  tenant  did  not  make  a 
return  of  the  goods  according  to 
the  condition  of  the  writing  obli- 
gatory, but  Uierein  made  default, 
'whereby  the  bond  became  forfeited. 
The  breach  was,  that  the  defend- 
ant lost  the  bond,  whereby  the 
plaintiff  was  damnified.  At  the 
trial  it  appeared,  that  in  December 
1822,  when  the  replevin  bond  was 
taken,  the  defendant  was  sheriff  of 
the  county  of  C,  but  that  at  the 
time  when  the  plaint  was  removed 
out  of  the  county  court,  he  had 
ceased  to  be  sheriff:  Held,  that 
this  was  no  variance,  the  sub- 
stance of  the  allegation  being,  that 
the  plaint  was  removed  out  of  the 
county  court  in  which  it  was 
levied,  and  that  having  been  proved 
by  the  record  of  the  judgment. 
in  the  replevin  suit,  it  appeared  ; 


that  the  jury,  after  finding  that  the 
rent  in  arrear  was  97/*  105.,  and 
assessing  the  damages,  besides 
costs  at  the  prayer  of  the  plaintiff 
and  her  bailiffs,  according  to  the 
statute  17  Car.  2.  c.  7.>  proceeded 
to  enquire  of  the  arrears  of  rent, 
and  the  value  of  the  distress,  and 
found  the  arrears  to  be  97/.  lO^.^ 
and  the  value  of  the  distress  to  be 
the  same.  Besides  the  common 
law  judgment  as  stated  in  the  de- 
claration, there  was  a  judgment 
under  the  statute  17  Car.  2.  c.7*f 
that  the  defendants  should  recover 
against  the  plaintiff  in  replevin 
97/.  10^.,  and  another  sum  for 
costs,  and  that  the  defendants 
should  have  execution  thereof* 
There  was  also  a  prayer  by  the 
defendants  in  replevin  for  a  writ  of 
fi.  fa.  to  the  sheriff,  and  an  aver- 
ment that  it  was  granted  to  them  ; 
and  it  was  proved  that  a  fi.  fa.y  in 
fact,  issued,  to  which  the  sheriff 
returned  nulla  bona,  but  it  was  not 
proved,  that  any  tordt  de  retorno 
habendo  had  been  issued:  Held, 
that  the  replevin  bond  had  become 
forfeited  in  consequence  of  the 
plaintiff  in  replevin  not  having  pro- 
secuted his  suit  with  success,  that 
being  a  breach  within  the  mean- 
ing of  the  words  ''  prosecuting 
tvith  effect"  and,  therefore,  that 
the  plaintiff  in  this  action  had  sus- 
tained an  injury,  and  was  entitled 
to  recover,  although  no  writ  de  re- 
torno habendo  had  been  issued. 

Held,  also,  that  although  the 
plaintiff  had  elected  to  proceed 
under  the  statute  17  Car.  2.  c.7» 
still  he  was  not  confined  to  his 
execution  under  that  statute^  but 
might  also  proceed  against  the 
sureties  upon  the  replevin  bond, 
or  against  the  sheriff  for  his  neg- 
ligei^ce  in  the  loss  of  it. 

Held,  also,   that  assuming  the 

plaintiff  had  not  proved  the  breach 

alleged  in  the  declaration,  yet  as 

SS  2  it 


it  appeared  that  there  had  been  a 
breach  of  the  condition  of  the 
bond,  by  reason  of  ihe  plaiiitifi*  io 
replevin  not  having  prosecuted 
hid  iiuit  nitb  effect,  the  pltuntifT 
was  entitled  to  recover,  althuugh  a 
breach  in  that  respect  was  not 
formally nMJgcicd.  Ptrreauv.  Zt<v 
van,  II.a&T  G.i.  Page  28i 

IS.  Where  in  error  to  reverse  au 
outlawry,  the  error  assigned  was, 
that  before  and  at  the  time  of 
awarding  and  isBiiing  the  exigi 
facioa.  the  plaintiff  in  error  woa 
beyond  eeas ;  anO  defendant  plead- 
ed, that  before  the  awarding  and 
isauing  of  the  exigi  fada»,  plaintiff 
in  error  of  liis  fraud  and  covin,  and 
in  order  to  defeat  defendant  of  the 
meous  of  recovering  bis  just  debt, 
and  for  the  purpose  of  avoiding 
the  said  outlawry,  voluntarily  lell 
the  realm  oi  England,  and  at  such 
his  fraud  and  covin,  voluntarily 
remained  in  parts  beyond  the  seas 
until  after  the  outlawry,  where- 
upon issue  was  joined  and  found 
for  the  defciiJant ;  Held,  thai  the 
plea  was  not  un  answer  to  the  as- 
signment of  error,  and  that  judg- 
ment of  reversal  of  the  outlawry 
should  be  entered  for  the  plaintin 
in  error,  non  obstante  veredicto. 
Brijan  v.  Wagslaf  (in  error),  E. 
7G4..  314 

H.  A  bailiff  employed  by  an  at- 
torney to  execute  writs  may  main- 
tain an  action  against  him  for  the 
fees  usually  paid  on  such  occasions. 
Foster  V.  Blaieloci,  Executor,  E. 
7  G.  +.  328 

15.  In  case  against  the  sheriff  for  a 
false  return  to  a  fi.  fa.,  the  declar- 
ation staled,  that  by  the  judgment 
of  [he  Court,  the  plain  tiff  recovered 
-gainst  A.B.  39/.,  which  were  ad- 
idged  to  him  for  his  damages  by 
m  sustained  as  well  by  occasion  of 
his  not  performing  «rtaiji^»-oi7i«« 
and  undertakings  as  for  his  costs, 
&c.  At  the  trial,  it  appeared  by  tlie 
judgment  producetl  in  evidence, 
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^W  persons  became  tenants  in 
common  with  him.  Merceron  v. 
DotosoTij  £.7(7.4.         Pi^e479 

19.  Trespass  for  breaking  and  enter- 
ing the  plaintiff's  dwelling-house, 
and  remaining  there  until  the 
plaintiiF  paid  him  a  Ikrge  sum  of 
monejr»  to  wit,  &c.  Justification 
under  a  fi.  fa.  to  the  sheriff  of  S., 
and  a  warrant  thereupon  to  the 
defendant,  as  bailiff,  directing  hitn 
to  le^y  ■  /.  Replication,  that 
before  the  said  writ  and  warrant 
were  fully  executed,  the  defendant 
demanded  and  received  S^  lOs, 
more  than  he  was  authorised  to 
levy.  On  demurrer:  Held,  that 
the  replication  was  bad,  inasmuch 
as  the  facts  alleged  in  it  did  not 
make  out  that  the  defendant  was 
a  trespasser  ab  initio.  Shorland  v. 
Govett,  E.1  G.^.  485 

^*  In  assumpsit,  by  an  adminis- 
tratrix upon  a  promissory  note, 
given  to  her  mtestate,  it  w€is 
averred  in  the  declaration,  that 
administration  of  all  and  singular 
the  goods  and  chattels  of  the  in- 
testate was  duly  granted  by  the 
bishop  of  C.  PJea,  that  the  plain- 
tiff never  had  been,  nor  was  ad- 
ministratrix of  all  and  singular  the 
l^oods  and  chattels  of  the  mtestate 
in  manner  and  form  as  she  had 
idleged  in  her  declaration ;  and 
issue  being  joined  on  this  plea,  the 
letters  of  administration  granted 
by  the  bishop  of  C.  were  produced 
by  the  plaintiff  $  but  it  was  also 
proved,  that  the  intestate>  at  the 
time  of  his  death,  had  bona  nota- 
bilia  in  another  diocese  in  a  dif- 
ferent province ;  and  no  evidence 
was  given  as  to  the  residence  of 
the  defendant  at  the  death  of  the 
intestate  e  Held,  first,  that  the  let- 
ters of  administration  were  not 
void,  inasmuch  as  the  other  dio- 
cese in  which  the  intestate  had 
bona  notabilia  was  in  a  different 
province. 


Held,  secondly,  that  the  odj 
question  raised  upon  the  issae 
was,  whether  the  letters  of  ad- 
ministration were  duly  granted  by 
the  bishop  of  C,  ana  that  it  was 
no  part  of  the  issue,  whether  the 
defendant,  at  the  death  of  the  in- 
testate,  resided  within  the  diocese 
of  C  The  fact  of  his  residence 
elsewhere,  if  relied  upon,  ought 
to  have  been  specially  pleaded. 
StekeSf  Administratrix,  v.  Batef  E. 
7  6?.  4.  Page  491 

2K  The  assignee  of  a  rent  may  main- 
tain debt  for  arrears  of  the  rent. 
Allen  V.  Bryan,  E.  7  G.4. '      512 

22.  Debt  on  bond  conditioned  for  the 
performance  of  an  award  to  bemade 
on  a  day  therein  named.  One  of 
the  terms  of  the  submission  was, 
that  the  arbitrator  should  examine 
the  witnesses  produced  by  the 
parties  in  difference.  Plea,  that 
the  arbitrator  made  several  ap- 
pointments for  proceeding  with 
the  reference,  and  examined  wit- 
nesses produced  by  the  plaintiff, 
and  occupied  the  whole  of  the 
time  of  the  meetings  respectively 
in  so  doing ;  that  plaintiro  on  the 
day  when  the  time  for  making  the 
award  expired,  closed  their  case, 
and  defendant  was  called  upon  to 
enter  upon  his  defence;  tnat  at 
that  time  an  insufficient  time  re- 
mained for  the  defendant  to  bring 
forward  and  examine  his  wit- 
nesses, that  he  requested  the  ar- 
bitrator to  allow  him  reasonable 
time  to  bring  forward  and  examine 
his  witnesses,  which  the  arbitrator 
refused,  without  the  consent  of 
the  plaintiffs,  and  which  consent 
the  plaintiffs,  although  requested 
by  the  defendant,  refused  to  grant, 
and  the  arbitrator  refused  to  allow 
the  defendant  any  further  time, 
although  he  had  several  material 
witnesses  to  examine,  of  which  the 
arbitrator  and  the  plaintifis  had  no- 
tice: Held,  upon  general  demur- 
3  S  3  rer, 


ihitc.}.,   (Pxiiilei/  ami   Ilolro^d -h.-       1 
diss.)  that  I'lif  owiitr  of  Hil>  <.ar- 
ria^c  wns  not  liab'o  lo  be  siu'd  for    2G 
sucli  an  injury.  I,aii"/icr  y.l'iiinler,       i 
T.-(!,t.  r,i~        I 

21.  U-ssfC,  hv  <UcU  i>«M,  nsyljiiiea  i 
liis  iiiicTi-st  'ill  till'  ilciiiisi-(l  \>rc- 
iniM's  til  .1.,  subject  til  till-  i>aj- 
iiK'Ut  (if  the  nut  uiul  tlie  jiirliirm- 
Ducu  of  tho  L-ovdiiuits  coDluinvil 
ill  tliii  Ifusc  j1.  tonk  iinsseKKion, 
jtiiil  UL'i'upiL'il  dm  |ireii]ir<i'S  uiiiUt 

this   a»>i^ lilt,   anil   hcfori'  ihc 

L'xjiiratiuii  of iliL'  liTiii  iishi^tu'd  to  a 
tliird  ptrsnn.  'I'll.-  li-sM.r  mr.I  tla- 
lessL'ir  for  lirrucljcs  iif  covenant  '.^7 
coniiiiittultluriiigtiib  tiini'  lliut  A. 
cunliiiucfi  iistii;;ii('L-  iif  ihu  pri'iiii^L's, 
Hiid  rfcovtrti!  thiuiayw ayaiiist  tin- 
Il-ssl-c:  lU'M,  iliitt  flic  ksfi-v 
int;;Iit  inarnlajii  an  ui-liuii  iiixiii  llii- 
ciiNO  foumlal  ill  lorl  a;;iuiift  ,-/., 
for  liavin^r  m-L'Kcii-d  lo  pirlunn 
Iho  rovonaiKs  diiriii^^  \\:c  liini-  liu 
cuntiimed  assi'-iii'o,  "whi^rcbv  the 
lessee  sii^taiiit'il  I'.iiuin^e.  It  wm 
averred  iu  iln'  ilcclaralinn.  lliat 
Iho  defeiHlant  oiniiuucd  in  pns- 
sC8sinn  until  tlie  end  of  the  lemi, 
and  wliilsl  hi:  \M\-i  in  jiuiiseK.sion  as 
SLich  assignee,  snfrered  the  pre- 
iniscs  to  be  nut  of  repair,  'i'hc 
jiiooF waK,  that  he  h.id  ce^ised  to 
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fendant  to  perforin  all  things  in 
the  agreement  by  them  to  be  per- 
formed, the  del(endant  promised, 
&Cm  The  agreement  given  in  evi- 
dence, purported  to  be  made'  by 
an  agent  for  the  wife  of  A,  and 
B.  only,  but  A.  had  subsequently 
received  rent  from  the  tenant: 
Heldy  that  the  consideration  was 
not  proved  as  alleged,  inasmuch 
as  A.  was  not  bound  by  the  agree- 
ment before  the  receipt  of  rent, 
and  therefore  was  not  a  joint  con- 
tractor ab  initio.  Another  count 
stated,  that  the  defendant  was  te- 
nant to  the  plaintifis,  and  in  con- 
sideration had  promised  to  use  the 
lands  in  a  husbandlike  manner* 
The  proof  was,  that  he  had  agreed 
to  farm  the  land  in  a  husbandlike 
manner,  to  be  kept  Constantly  in 
grass  :  Held,  that  this  also  was  a 
variance,  ^aunderson  v.  Griffiths^ 
^T.7G.4^  Page  909 

POOR,  CASUAL. 
See  Overseers. 

POOR-RATE. 

1.  By  an  act  of  parliament  a.  com- 
pany was  established  for  lighting 
the  town  of  B,  with  gas,  and  they 
were  authorized,  with  the  consent 
of  certain  commissioners  (appoint- 
ed under  another  act  of  parliament 
passed  for  lighting  and  paving  the 
town  of  B.)  to  break  tne  ground 
and  lay  their  pipes  in  the  streets 
of  B.  The  company  having  so 
laid  their  pipes  for  the  purpose  of 
conveying  the  gas,  were  held  to 
be  rateable  to  the  poor  in  respect 
of  the  land  occupied  by  their 
pipes,  and  to  the  extent  of  the  in- 
creased value  of  the  land  in  con- 
sequence of  its  being  used  by 
them  for  the  purpose  of  conveying 
the  gas.  The  King  v.  The  Brigh- 
ton Gas  Light  and  Coke  Company^ 
E.  7  G.  4.  466 


2.  By  a  canal  act  of  the  SI  G.S. 
c.  31.  s,77.  it  was  enacted,  that 
the  company  should  be  rated  to  all 
parochial  taxes  in  respect  of  their 
lands,  &c.  in  the  same  proportion 
as  other  lands  lying  near  the  same 
should  be  rated,  and  as  the  same 
lands  would  be  rateable  in  case 
the  same  were  the  property  of  in- 
dividuals in  their  natural  capacity. 
By  a  subsequent  act  of  the  S8  G.S. 
c.  SI.  S.20,  it  was  enacted,  that 
the  company  should  be  rated  to  all 

f>arochial  taxes  in  respect  of  the 
ands  used  by  them  for  the  pur- 
poses of  the  said  navigation,  in  the 
same  proportion  as  other  lands 
and  buildings  adjoining  or  lying 
near  the  canal  should  be  rateo, 
but  it  was  further  enacted,  that  it 
should  be  lawful  .for  the  company 
to  agree  with  any  owner  of  lan^ 
adjoining  their  lands,  taken  for 
the  purpose  of  the  said  navigation, 
for  an  exemption  from  all  rates 
and  taxes  in  respect  of  such  lands, 
.and  for  charging  the  same  upon 
the  adjoining  lands  of  such  per- 
sons, and  in  all  such  casea  the 
parochial  taxes,  rates,  &c*  which 
might  be  thereafter  charged  upon 
or  payable  in  respect  of  the  lands 
so  taken  for  the  purposes  of  the 
said  navigation,  should  be  rated 
and  charged  upon  such  adjoining 
lands,  and  upon  the  owners  and 
occupiers  thereof,  and  the  lands 
of  the  company  should  be  ex- 
empted and  discharged  therefrom : 

Held,  first,  that  by  the  SI  G.  3. 
C.81.  «.77*  the  company  were  not 
liable  to  be  rated  for  the  land  used 
for  the  purposes  of  the  canal  ac- 
cording to  its  improved  value : 

Held,  secondly,  that  the  77th 
section  of  the  31  G.  S.  was  not  re- 
pealed by  the  20th  section  of  the 
38  G.  3.  and  that  the  company 
were  not  liable  to  be  rated  for  the 
improved  value  of  the  land.  The 
King  V.  The  Inhabitants  of  St. 
S  S  4  Peter 


that  these  duties  (l!d  not  constitute 
iiart  of  tlio  ttnaunl  profits  of  the 
house  or  land  where  the  light  >vas 
placed,  uDd  were  not  ratcublc  to 
tho  poor.  The  Kins  t.  Coie,  T. 
7  G.  I.  797 

4'.  Wliire  the  owner  and  oceupier  of 
an  irim-stoiie  mine  creet<;d  un  cn- 

Sne  for  ilic  purpose  of  dniwiii^ 
0  water  from  the  mine,  and  used 
it  for  no  other  pur|)ose :  Held, 
that  ho  was  not  rateable  to  the 
poor  in  respect  of  the  engine. 
The  King  V.  Tlic  Cliapehnanicns 


POWER  OF  APPOINTMENT. 

See  Deed,  7. 

Where  A.B.,  seised  in  fee  of  one 
moiety  of  certain  premises  in 
the  county  of  &'.,  and  tenant  for 
life,  with  ])ower  of  appointment  hy 
ileed  or  will,  of  the  other  moiety, 
devised  as  follow!) :  "  I  give  and 
devixe  all  ray  freehold  estates  in 
L.  and  county  of  H„  or  elsewhere, 
to  my  nephew  J.  K.  for  life,  on 
condition  that  out  of  the  rents 
thereof  he  do  from  time  to  time 
keep  such  estates  in  repair :"  Held, 
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the  ][>ro8ecutor*8  absence.  The 
King Y.BoUzf  E.  7 G.4.  ; P^e  334 
6*  On  moving  to  aet  aside  an  attach- 
aent  against  the  sheriff,  it  is  suffi- 
cient to  entitle  the  affidavit  Rex  v. 

Sheriff' 2f >  without  naming 

the  causCf  although  it  is  conveni- 
ent to  do  so. 

An  exception  to  bail  must  be 
entered  in  tne  bail  book,  and  sem- 
ble,  that  written  notice  of  it  must 
be  given  to  the  defendant's  at- 
torney. Res  V.  The  Sheriff'  of 
Middlesex,  E.  ?  6. 4.  389 

7.  Where  a  cause  is  referred  by  a 
Judge's  order  made  by  consent  of 
the  partieS)  and  the  time  for  mak- 
ing the  award  is  afterwards  en- 
larged by  a  Judge's  order,  in 
moving  for  an  attachment  for  not 
performing  the  award,  it  must  be 
shown  that  the  order  enlarging  the 
time  was  made  by  consent.  Halden 
V.  Glasscock,  E.  7  G.  4.  390 

8.  A  plaintiff  cannot  declare  de  bene 
esse  upon  a  latitat  returnable  on 
the  last  general  return  of  a  term. 
Wilson  V.  George,  E.  7  G.  4.    454 

9.  Where  in  ejectment  A.  was  ad- 
mitted to  defend  alone  as  landlord, 
and  died  before  the  termination  of 
the  action,  having  devised  all  his 
real  estates  to  £.»  and  the  statute 
of  limitations  prevented  the  lessor 
of  the  plaintiff  from  bringing  a 
fresh  ejectment,  the  Court  gave 
him  leave  to  sign  judgment  against 
the  casual  ejector  in  the  old  suit 
and  issue  execution  thereon,  un- 
less B'  i^oOld  appear  and  defend 
the  action  as  landlord*  Doe  dern. 
Grubb  V.  Grubh,  E.  7  G.  4.       457 

10.  Where  the  Court,  after  verdict 
for  the  plaintiff,  granted  a  new 
trial  without  mentioning  the  costs, 
and  the  plaintiff  discontinued : 
Held,  that  the  defendant  was  not 
entitled  to  the  costs  of  the  trial. 
Grav  y.  Cox,  E.  7  G.  4.  458 

11.  Wnere  a  cause  and  all  matters 
in  difference  were  referred  by  or- 


der of  nisi  priusi  and  the  arbitrator 
by  his  award  found  that  nothing 
is  due  to  the  plaintiff:  Held,  that 
this  must  be  considered  as  a  find<* 
ing,  that  the  plaintiff  had  no  right 
to  recover  in  the  action. 

The  arbitrator  had  power  to  eo* 
lar^e  the  time  for  making  his  award 
by  mdorsement  on  the  order  of  re^ 
ference,  that  order,  together  with 
two  indorsements  enlarging  the 
time,  was  made  a  rule  of  court  x 
Held,  that  on  moving  for  an  at- 
tachment for  not  penorming  the 
award,  it  was  not  necessary  to  pro- 
duce an  affidavit  that  the  indorse- 
ments were  duly  made. 

By  the  order  pf  reference  costs 
were  to  abide  the  event;  there 
were  two  defendants^  one  of  whom 
did  not  attend  before  the  arbitra- 
trator,  or  take  any  part  in  the  pro- 
ceedings before  him.  The  Master 
taxed  uie  whole  costs  of  the  cause, 
and  the  reference  in  one  sum  to 
the  other  defendant,  by  whom  pay- 
ment was  demanded  of  the  plaintiff* 
The  Court  refused  to  grant  an  at- 
tachment for  non-payment  of  those 
costs.  Query,  whether  the  Master 
had  power  to  tax  costs  for  the  two 
defendants  separately.  Dickins  v. 
Jervis  and  Smith,  E,  7  G*  4* 

P^e528 

12.  Where  an  award  under  the 
9  &  10  fF.  3.  c.  15.  was  made  after 
the  essoign  day^  but  before  the 
quarto  die  post :  Held,  that  it  was 
made  within  the  term,  and  that  a 
motion  to  set  it  aside  might  be 
made  at  any  time  before  the  last  day 
of  the  term  next  following.  In  the 
Matter  of  Burt,    T.  7  G.  4.      668 

1 3.  Where  an  appearance  is  entered 
for  a  defendant,  and  a  declaration 
filed  pursuant  to  the  12  G.  1.  c.  29. 
no  demand  of  dea  is  necessary. 
Free  v.  Mason,  T.  7  G.  4.         763 

14.  Where  a  declaration  in  eject* 
ment  was  left  at  the  house  of  the 
tenant  in  possession  on  Saturday, 

and 
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nod  the  tenant  nfleruvarda  acknow- 
ledgrd  that  he  rei^uiveil  it  un  tbe 
folloiriiig  Huntlay,  (which  was  be- 
fore ibe  esBoign  clay) :  Held,  that 
lliu  wan  not  good  service.  Hoe  v. 
n„f,   T.7G.4.  Pflgf  "fit 

iS.  Upon  n  prneral  doiuurrer  to 
pica  of  nil  ucbet  lo  an  action  upon 
a  bond,  the  Dt'inurrer  Book  la 
lie  made  up  by  tliti  plainttfTs 
tomey,  and  not  lo  be  hied  with  the 
clfrk   of  tbe  papers.     Herberi 
Tavtor,  T.  7  G.  *.  7 

16.  Ooo  of  tcTcral  joint  defendantji 
may  obtain  a  rule  for  judgment  as 
in  ciMR  of  n  nonsuit.  Jonei  v.  Gib- 
son and  Stitith,    T.  7  G.  +.         76* 

17.  A  ftummonE  for  belter  parlicu' 
law  of  the  jilaintiff'ii  demand  vroi 
obtained  by  the  defendant  four 
day*  before  the  time  for  pleadin); 
exuirnl.  The  plnintilT's  altorney 
did  not  attend  till  tbe  third  sum 
monK,  and  the  order  being  then  re- 
futed, und  tbe  time  originally  al' 
^Iovm]  for  pleading  liaviog  expired, 
iwiiM  jadgtneni  for  want  of  a 
pfen  :  Held,  that  as  the  dclny 
occtksioned  by  the  plaintiff's 
toroey,  the  judgment  was  srg 
(00  Bonn,  nnd  was,  therefore,  irre- 
gular. Glover  V.  IValmare, 
7  G.  4.  769 

18.  Where  a  rule  or  summons  for 
staying  the  plnintifT's  proceedings 
obtained  by  the  defendant  is  dis- 
charged,   tbe   latter   is   bound  to 
take  his  next   proceeding  with: 
the    day  on  which   such  rule   i 
summons  is  dispoaed  of.     Hueh 
V.  Walden,  T.7G.i.  r^ 


PRESCHIPTION. 
See  Prohibition. 

PRINCIPAL  AND  AGENT. 

It  waa  agreed  between  /I.,  resident 
m  London,  and  j5.,  who  resided  in 
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Court  will  grant  a  prohibition. 
Semble,  that  they  cannot  establish 
such  a  claim  even  by  prescription. 
Byerley  v,  Windus  and  Others, 
//.  6  &  7  G.  4-  Papc  J 

2.  The  Stat.  27  G.  3.  c.  44-.  does 
not  limit  the  time  for  proceeding 
in  the  ecclesiastical  court  against 
clerks  upon  a  charge  of  fornica- 
tion, if  deprivation  be  the  object  of 
the  suit ;  and,  therefore,  where  a 
suit  was  instituted  in  that  court 
against  a  clerk,  charging  (amongst 
other  things)  fornication  commit- 
ted more  than  eight  months  before 
the  commencement  of  the  suit : 
Held,  that  a  prohibition  should  go 
as  to  proceeding  upon  that  charge 
for  reformation  of  manners,  but 
that  a  consultation  should  be 
awarded  as  to  proceeding  for  dep- 
rivation. Free^  X).  2).,  v.  Bur- 
goyne.E.  7  G.  4.  400 

3.  in  prohibition  a  writ  of  error 
does  not  lie  from  K.  B.  to  the  Ex- 
chequer Chamber.  Free^  D,  D., 
V.  Burgoync,  T.  7  G.  4.  765 

PROMISSORY  NOTE. 
See  Bankrupt,  4.    Bill  of  Ex- 

CilANGE,   1,  2. 


RATE. 

See  Poor  Rate. 

Wliere  an  inclosure  act  directed  that 
all  great  tithes  payable  to  the  rec- 
tor of  the  parish,  should  be  extin- 
guished, and  that  the  commission- 
ers should  ascertain  the  tiet  value 
of  such  tithes,  and  affix  &Jair  clear 
annual  rent  or  sum  of  money  per 
acre  in  lieu  of  such  tithes,  as  an 
adequate  compensation  for  the 
same  to  the  rector:  Held,  that 
the  rector  was  in  respect  of  such 
rents,  rateable  to  the  repair  of  the 
highways.  The  Khig  v.  Laci/^ 
Clerk,  T.  7  G.  4.  702 


REMAINDER. 
See  Devise,  3. 

REMOVAL,  ORDER  OF. 

Where  an  order  of  removal  is  ap- 
pealed against,  and  is  quashed  ge- 
nerally by  the  sessions,  the  appel- 
lant on  the  trial  of  another  appeal 
may  show  by  evidence  the  distinct 
ground  upon  which  the  former 
order  was  quashed.  The  King 
against  the  Inhabitants  of  Whee^ 
lock,  £.  7G.4.  Page  511 

REPLEVIN  BOND. 
See  Pleading,  12. 

SETTLEMENT  —  by  Estate. 

A,  made  a  parol  agreement  with  J9. 
for  the  purchase  of  a  cottage  and 
garden  for  40/.  A.  took  posses* 
sion,  and  paid  30/.  on  account,  and 
resid(^d  upon  the  premises.  No 
conveyance  was  executed.  After 
A.  had  been  in  possession  twelve 
months,  he  sold  the  property  for 
4rO/.  to  C,  to  whom  he  gave  up 
the  possession.  A.  aflerwards 
paid  the  remainder  of  the  pur- 
chase money  to  B* :  Held,  that  A. 
did  not  gain  any  settlement  by  the 
purchase  of  any  estate  or  interest 
within  the  statute  9  G.  1.  c.  7.  «.5. 
The  Kipg  V.  The  Inhabitants  of 
IJanlillio  Grosscnny,  E.  7  G.  4. 

461 

SETTLEMENT— iy  Birth. 
See  Evidence,  15. 

SHERIFF. 
See  Costs,  2. 

In  an  action  against  the  sheriff  for  a 
false  return  of  nulla  bona  to  a  writ 

of 


TROVER. 
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SURETY. 
See  ItiBOLVKSt  Act. 

TITHES. 
See  Rate. 

TOLL. 
See  Makket,  1. 

1.  By  a  turnpike  act  certain  tolls 
were  inipoied  upon  carriages 
drawn  by  norseB,  another  tnll  upon 
horse!  not  drawing,  and  oiner 
toils  upoa  oxeni  &c.  There  was 
a  proviso,  tlut  all  persons  having 
once  paid  the  toll  for  their  car- 
riages, horses,  and  cattle,  return- 
ing the  same  day  with  the  same 
carriages,  horses, and  cattle,  should 
pass  toll  free.  By  a  subsequent 
act,  reciting  that  it  was  expedient 
to  increase  the  tolls,  the  provisions 
in  the  former  act,  except  with  cer- 
tain alterations,  were  re-enacted. 
One  of  the  alterations  was,  that 
the  former  tolls  should  cease,  and 
that  instead  thereof  there  should 
be  paid  for  every  horse  or  beast 
of  draught  drawing  a  carnage, 
sixpence.  After  the  passing  of  the 
latter  act,  four  horses  drawing  a 
stage-coach  passed  through  one  of 
the  toll  gates  in  the  morning,  and 
the  same  four  horses,  drawing  a 
different  stage-coach,  belonging  to 
the  same  proprietor,  repassed 
through  the  same  gate  m  the 
evening:  Held,  that  no  second 
toll  was  payable.  Feamley  and 
Otkert  T.  Morleti,  H.6&TG.*. 

Page  25 

2.  By  a  turnpike  act,  n  certain  toll 
was  imposed  upon  every  horse  or 
other  beast  drawing  any  carriage, 
&c.i  a  certain  other  toll  upon  ererr 
horse  not  drawing,  and  other  tolls 
upon  every  drove  of  oxen,  ftc. 
Inere  was  a  proviso,  that  no  col- 


lector should  take  more  than  one 
toll  from  any  person  for  or  ia  re- 
spect of  the  same  carriage,  horses, 
beast,  or  other  cattle  passing  once 
in  the  same  day  through  the  same 
or  any  of  the  gates  on  the  said 
roads,  such  ^rson  producing  a 
ticket  denoting  that  such  toll  had 
been  paid  on  that  day  for  or  m. 
respect  of  such  horse,  beast,  or 
other  cattle  :  Held,  that  a  second 
toll  was  not  payable  in  respect  of 
the  same  horses  passing  once  and 
repassing  once  in  the  same  day, 
but  drawing  a  different  carriage 
belonging  to  the  same  proprietor, 
Jackton  V.  Curaxu,  H.  6  &  7  G.4. 
Page  31 

TREES. 
See  Deed,  6. 

TRESPASS. 

A  lessor  during  the  term  cut  down 
some  oak  pollards  growing  upon 
the  demised  premises,  which  w«e 
unfit  for  timber:  Held,  that  as 
tenant  for  life  or  years  would  have 
been  entitled  to  tnem,  if  they  had 
been  blown  down,  and  was  entitled 
to  the  usufruct  of  them  during  the 
term,  the  lessor  could  not,  by 
wrongfully  severing  them,  acquire 
any  ri^ht  to  them,  and  conse- 
quently that  he  or  his  vendee 
could  not  maintain  trespass  aswnst 
the  tenant  for  taking  them.  Chan- 
not,  y.  Patch,  T.TG.t.   .        897 

TROVER. 

The  statute  of  limitations  is  a  bar  to 
ao  action  of  trover  commenced 
more  than  six  years  after  the  con- 
version, although  the  plaintiff  did 
not  know  of  the  conversion  until 
within  that  period,  the  defendant 
not  having  practised  any  fraud  in 


WARRANT  OF  ATTORNEY. 
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his  default  it  became  impossible 
for  A.  to  deliver  the  goods  at 
Totness,  the  failure  to  do  so  did 
not  bar  his  action.  Thirdly,  that 
A,  might  recover  in  this  action 
the  price  of  the  casks  provided  for 
the  defendant.  Studdy  v.  Sanders 
and  Another,  T.  7  G.  4.   Page  629 

4*.  A  verbal  agreement  made  on  the 
25th  of  September  for  the  sale  of  a 
then  growmg  crop  of  potatoes,  is 
not  a  contract  or  sale  of  any  lands, 
tenements,  or  hereditaments,  or 
any  interest  in  or  concerning  them 
within  the  fourth  section  of  the 
statute  of  frauds,  but  a  sale  of 
goods,  wares,  and  merchandizes 
within  the  seventeenth  section. 
Evans  v.  Roberts,  T.  7  G.  4.     829 

5.  Where  the  owner  of  a  stack  of 
bark  entered  into  a  contract  to 
sell  it  at  a  certain  price  per  ton, 
and  the  purchaser  agreed  to  take 
and  pay  for  it  on  a  day  specified ; 
and  a  part  was  afterwards  weighed 
and  delivered  to  him :  Held,  that 
the  property  in  the  residue  did  not 
vest  in  the  purchaser  until  it  had 
been  weighed,  that  being  neces- 
sary, in  order  to  ascertain  the 
amount  to  be  paid  ;  and  that  even 
if  it  had  vested,  the  seller  could 
not,  before  that  act  had  been 
done,  maintain  an  action  for  goods 
sold  and  delivered. 

Semble,  That  an  action  for 
goods  bargained  and  sold  could 
not,  under  such  circumstances, 
have  been  maintained,  per  Little- 
dale  J.  Simmons  v.  Swifty  T. 
7  G.  4.  857 

WALES. 

See  Certiorari,  1. 

WARRANT  OF  ATTORNEY. 

See  Annuity,  1.     Sheriff. 

1.  Where  a  warrant  of  attorney  was 
given  with  a  defeasance,  stating  it 


to  be  given  ''  as  a  security  for 
4000/.  and  lawful  interest  there- 
on :"  Held,  that  it  was  to  be  con- 
strued as  a  continuing  security, 
and  not  merely  as  a  security  for 
money  then  due.  Woolley  and 
Others,  Assignees,  v.  Jennings  and 
Another,  H.6&1  G.4'.  Page  165 
2.  A  bond,  upon  ihc  face  of  it,  ap- 
peared to  be  conditioned  for  the 
payment  of  a  sum  certain,  but  by 
an  indenture  of  the  same  date, 
declaring  the  purposes  for  which 
the  bond  was  executed,  it  was 
atrrced  that  it  should  be  lawful  for 
the  obligees  in  the  bond  to  com- 
mence an  action,  and  to  proceed 
to  judgment  whenever  they  should 
think  fit,  and  upon  judgment 
being  obtained,  to  issue  execu- 
tion, and  that  the  judgment  should 
be  a  security  for  the  payment  to 
the  obligees,  on  demand,  of  all 
sums  of  money  which  then  were 
or  might  thereafter  become  due 
to  them.  A  judgment  having  been 
entered  up  by  virtue  of  this  deed, 
the  obligees  issued  execution  with- 
out assigning  breaches  or  execut- 
ing a  writ  of  inquiry ;  Held,  first, 
that  this  was  a  bond  substantially 
conditioned  for  the  performance 
of  an  agreement,  within  the  8  & 
9  W^.  3.  c.  11.  S.S.,  and  that  the 
obligees,  therefore,  ought  to  have 
assigned  breaches. 

Secondly,  that  the  indenture,  by 
virtue  of  which  the  judgment  was 
entered  up,  was,  in  legal  effect, 
a  cognovit  actionem  within  the 
meaning  of  the  third  section  of 
the  3  G.  4.  c.  39.,  or  if  not,  that  it 
was  a  contrivance  to  defeat  the 
provisions  of  that  statute,  and  the 
indenture  not  having  been  filed 
with  the  proper  officer  within 
twenty-one  days  after  its  exe- 
cution, and  judgment  not  having 
been  entered  up  within  that  period, 
as  required  by  the   statute,   the 

Court, 


r 


999  WASTE. 

Court,  upon  an  application  by 
the  oBgigneea  of  the  obligor,  who 
hud  become  bankrupt,  ordered 
the  execution  to  be  withdrawn. 
Hurtt  V.  Jennings,  T-  7  G-  ♦- 

Page  650 


WHIT  OF  ERROR. 
WITNESS. 

Set  EviDKMCE,  5. 1 1. 

WRIT  OF  ERROR. 

In  prohibition  a  writ  of  error  doa 
not  lie  from  K.  B.  to  the  Eicbc 

Iiier  Chamber,      Free,  D.  D.  t. 
fwrgoype,  r,  7  G.  4.      ftige  765 
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